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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1895,  IN  THE  EIGHTIETH 

YEAR  OF  THE  STATE. 


No.  1,816. 


The  Anheuser-Busch  Brewing  Association  v. 

George  et  al. 


Afpellatb  Procedure. — Dismissal  of  Appeal. — Failure  to  Make 
Marginal  Notes  on  Transcript. — An  appeal  to  the  appellate  court 
may  be  dismissed  for  failure  of  appellant  to  comply  with  the  court 
rule  requiring  marginal  notes  to  be  placed  on  the  transcript,  in 
appropriate  places,  referring  to  the  several  parts  of  the  pleadings, 
exhibits,  orders,  and  bill  of  exceptions. 

Same. — Dismissal  of  Appeal. — Necessary  Parties  Appellant. — An 
appeal  by  one  defendant  will  be  dismissed  for  failure  to  join  a 
00-defendant  as  appellant. 

Same. — Motion  for  New  Trial  Not  in  Transcript. — Alleged  error  in 
overruling  a  motion  for  new  trial  will  not  be  considered  on  appeal 
in  the  absence  of  such  motion  from  the  transcript. 


2  APPELLATE  COURT  OF  INDIANA, 

The  Anheuser-Busch  Brewing  Association  v.  George  et  cU, 

From  the  Vigo  Circuit  Court. 

T.  W.  Harper^  S.  C.  Davis  and  A,  J.  Kelleyj  for 
appellant. 

P.  M.  Foley  and  S.  B.  Hamillj  for  appellees. 

Davis,  J. — This  was  an  action  brought  by  the  appel- 
lee Flora  George  against  Seif  George,  her  husband,  and 
the  appellant.  She  recovered  judgment  against  both 
of  the  defendants  in  the  court  below.  The  appellant 
alone  api)eals  from  this  judgment.  The  errors  assigned 
by  the  appellant  are  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  court  erred  in  overruling  the  motion  for  a  new 
trial.  The  motion  for  a  new  trial  is  not  in  the  record. 
The  complaint  is,  perhaps,  sufficient  when  attacked  for 
the  first  time  in  this  court.  The  appellant  has  not 
caused  marginal  notes  to  be  placed  on  transcript  in 
their  appropriate  places,  indicating  the  several  parts  of 
the  pleadings  in  the  cause,  the  exhibits,  if  any,  the 
orders  of  the  court,  and  the  bill  of  exceptions,  as 
required  by  rule  30. 

The  appellee  Flora  Gteorge  moves  the  court  to  dismiss 
the  appeal. 

This  motion  is  well  taken.  Gregory  v.  Smithy  139 
Ind.  48 ;  Ledbetter  v.  Winchel,  142  Ind.  109 ;  Inman 
V.  Vogely  141  Ind.  138 ;  Walsh  v.  Brockway,  13  Ind. 
App.  70 ;  Hults  v.  Martin^  141  Ind.  701 ;  Town  of 
Ladoga  v.  Linn,  9  Ind.  App.  15 ;  Burtt  v.  Little,  12 
Ind.  App.  567 ;  Lockhart  v.  Schlottenhack,  12  Ind. 
App.  683. 

Under  the  decision  in  the  case  last  cited  the  complaint 
is  sufficient.  Under  the  decision  in  Town  of  Ladoga  v. 
Linn,  supra,  the  appeal  might  be  dismissed  for  failure 
to  comply  with  rule   30,  although  this  court  would 
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Travelers'  life  and  Accident  Ins.  Co.  of  Hartford,  Conn.,  v.  Cash. 

probably  not  reverse  a  case  for  that  reason,  but  ordi- 
narily would  give  opportunity  to  correct  the  omission. 
Moreover,  no  question  is  presented  by  the  second  error 
assigned  because  of  the  omission  of  the  motion  for  a 
new  trial  from  the  transcript.  Under  the  other  authori- 
ties cited,  the  appeal  should  be  dismissed  for  failure  to 
join  Seif  Greorge  as  an  appellant  in  the  assignment  of 
errors. 

The  appeal  is  therefore  dismissed. 

Filed  November  2Q,  1805. 


No.  1,821. 

Travelers'  Life  and  Accident  Insurance   Company 

OF  HA.RTF0RD,  CONN.,  V.  CaSH. 

AocmsNT  Insubangb. — Manner  of  Paying  Premiums. — Forfeiture, — 
An  accident  insurance  policy  reciting  that  it  is  given  in  consider- 
ation of  an  order  on  a  designated  railroad  company  for  the  pre- 
miums payable  from  his  wages  for  specified  months,  which  did  not 
become  due  until  the  middle  of  the  following  month,  and  provid- 
ing that  a  just  claim  arising  before  the  first  premium  is  due  shall 
be  paid,  is  not  forfeited  by  the  insured  leaving  the  employ  of  the 
railroad  company  with  no  wages  due  him,  and  being  accidentally 
killed  before  re-entering  its  employ,  on  the  third  day  of  the  first 
month  named  in  the  order. 

Forfeiture. — Forfeitures  are  not  favored  in  law,  and  the  law  will 
not  supply  a  cause  of  forfeiture  not  provided  for. 

From  the  Cass  Circuit  Court. 
Magee  d;  Funk,  for  appellant. 
D.  H,  Chase,  for  appellee. 

Gavin,  C.  J. — The  questions  presented  by  this  appeal 
arise  on  exceptions  to  the  court's  conclusions  of  law  upon 
the  special  finding  of  facts. 


4  APPELLATE  COURT  OF  INDLA.NA, 

Travelers'  Life  and  Accident  Ins.  Co.  of  Hartford,  Conn.,  v.  Cash. 

On  January  16,  1892,  one  George  Kyle  made  appli- 
cation to  appellant  for  an  accident  policy,  to  be  dated 
January  20,  1892,  and  to  take  effect  from  that  time. 
The  policy  was  issued  to  him  on  January  16,  but  dated 
January  20,  as  desired.  For  the  payment  of  the  pre- 
miums, Kyle  executed  to  appellant  an  order  on  the  Lake 
Erie  and  Western  Railroad  Company  for  $8.75,  pay- 
able from  his  wages  for  each  of  the  months  of  Feb- 
ruary, March,  April  and  May,  1892.  The  policy  con- 
tained this  clause :  ' '  Ninth.  The  payments  specified  in 
the  order  are  premiums  for  consecutive  periods  of  two, 
three,  and  five  months,  and  each  shall  apply  only  to 
its  corresponding  insurance  period.  All  claims  for 
injuries  effected  during  any  period  for  which  its  respec- 
tive premiums  have  not  been  actually  paid  shall  be  for- 
feited to  the  company,  except  that  in  case  of  just  claim 
before  the  first  premium  is  due,  if  the  sum  due  the 
insured  is  less  than  the  sum  of  all  the  payments  called 
for  by  the  order,  it  shall  be  credited  thereon,  if  greater, 
the  order  shall  be  receipted  in  full,  and  the  balance  paid 
to  the  insured." 

The  policy  recited  that  it  was  issued  **in  consider- 
ation of  warranties  in  application  for  this  policy,  and 
of  an  order  for  moneys  [therein  specified]  on  Lake  Erie 
and  Western  Railroad  Company, "  but  the  finding  states 
'*  that  the  payments  of  money  out  of  wages  to  be  earned 
in  the  future  by  the  said  Geo.  G.  Kyle,  in  the  employ- 
ment of  the  Lake  Erie  and  Western  Railroad  Company, 
as  provided  in  said  order,  was  the  sole  consideration  for 
the  execution  and  delivery,  by  the  defendant,  of  the 
policy  of  insurance  sued  on. " 

On  January  19,  one  day  before  the  policy  was  to 
become  effective,  but  after  its  delivery,  Kyle  quit  .the 
service  of  the  Lake  Erie  and  Western  Railroad  Com- 
pany and  entered  the  service  of  another  company,  draw- 
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ing  all  wages  due  him  from  the  Lake  Erie  and  Western 
Company.  On  February  3,  1892,  he  was  accidentally 
killed,  without  having  been  again  employed  by  the  Lake 
Erie  and  Western  Company,  and  with  no  wages  due 
him  from  it. 

The  appellee  is  the  beneficiary  named  in  the  poUcy. 
The  February  wages  would  not  have  been  due  until 
March  18th.  Before  that  time  the  beneficiary  tendered 
the  amount  of  the  first  payment,  but  it  was  refused  by 
appellant. 

The  position  of  appellant's  counsel  is,  that  since  the 
sole  consideration  for  the  poUcy  was  the  payment  of  the 
premium  out  of  lus  wages  earned  from  the  Lake  Erie 
and  Western  Company,  and  there  were  no  such  wages 
at  the  time  of  his  death,  the  consideration  failed,  and 
the  policy  was  defeated;  that  the  effect  of  the  con- 
tract was  that  Kyle  should  continue  in  the  service  of 
the  Lake  Erie  and  Western  Company,  and  earn  wages, 
out  of  which  the  premiums  should  be  paid,  and  that  he 
violated  his  contract. 

In  the  light  of  all  the  provisions  of  the  policy,  this 
view  cannot  be  sustained!  There  is  no  express  provision 
of  forfeiture  in  case  Kyle  should  quit  the  Lake  Erie  and 
Western  Company's  service,  and  no  express  require- 
ment  that  he  should  continue  to  work  for  that  company, 
while  there  is  direct  and  explicit  provision  that  in  the 
event  of  injury  before  the  first  payment  should  become 
due,  the  amount  of  the  order  should  be  taken  from  the 
sum  due  under  the  poUcy.  The  contingency  thus  antici- 
pated is  just  what  occurred,  and  the  course  laid  down 
in  the  poUcy  to  be  pursued  uix)n  its  happening  is  just 
what  was  adjudged  by  the  trial  court. 

By  the  delivery  of  the  policy  and  by  the  acceptance 
of  the  order,  and,  in  truth,  by  the  very  terms  of  the 
policy,  the  appellant  waived  immediate  payment.     The 
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policy,  therefore,  was  valid  and  binding,  unless  forfeited 
by  the  deceased's  subsequent  conduct. 

Forfeitures  are  not  favored  in  law,  and  it  is  not  the 
policy  of  the  law  to  supply  by  inference  a  cause  of  for- 
feiture which  the  company  has  not  seen  fit  to  express 
in  its  policy.  Franklin  Life  Ins.  Co.  v.  Wallace^ 
Admr.j  93  Ind.  7;  Bowlus  v.  Phenix  Ins.  Co.y  133 
Ind.  106. 

The  case  of  Kline  v.  National  Benefit  Association^  111 
Ind.  462,  lays  down  the  law  much  more  stringently 
against  appellant  than  we  are  called  upon  to  do  here. 
There  an  order  was  given  for  the  payment  of  the  pre- 
mium, and  its  payment  refused  because  it  was  counter- 
manded by  the  insured.  Among  other  things  the  court 
said:  ''The  clause  in  the  order  which  reads  thus,  'I 
hereby  authorize  said  association  to  deduct  from  moneys 
due  on  account  of  injuries,  any  indebtedness  there  may 
be  against  my  certificate,'  is  inconsistent  with  the  theory 
that  the  existence  of  an  indebtedness  forfeited  the 
policy. " 

The  case  of  Landis  v.  Standard  Life  Ins.  Co. ,  6  Ind. 
App.  502,  differs  widely  in  its  facts  from  this.  There 
the  insured  had  himself  drawn  the  wages  earned,  and 
the  orders  had  been  presented  and  refused,  and  the 
policy  was  forfeited  by  its  express  terms. 

Were  we  to  construe  the  finding  regarding  the  con- 
sideration as  strictly  and  literally  as  appellant's  counsel 
claim,  and  hold  that  if  the  deceased  had  lived,  the  con- 
tract could  only  have  been  satisfied  by  payment  out  of 
his  wages,  we  would  still  be  unable  to  say  that  there 
was  a  failure  and  a  forfeiture,  because  only  three  days 
of  the  month  of  February  had  passed  when  the  accident 
occurred.  Had  he  lived,  he  might  have  re-entered  the 
employ  of  the  Lake  Erie  and  Western  Company,  and 
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have  earned  wages  in  February  sufficient  to  pay  the 
order. 

We  are  well  satisfied  that  under  the  terms  of  this 
policy  there  was  neither  failure  of  consideration  nor 
any  forfeiture  of  the  policy.  According  to  its  plainly 
written  provisions,  thebeneficiary  was  entitled  to  recover. 

Judgment  affirmed. 

Filed  November  26. 1805. 


No.  1,834 

Little  v.  Swafford. 

AinMALS. — Trespiissing. — Damage  Feasant. —  Statutory  Remedy. — 
The  common  law  right  to  distress  of  cattle  damage  feasant  is  super- 
seded by  the  statute  providing  for  the  enforcement  of  claims  for 
damages  by  detention  of  the  trespassing  animals. 

Huntington  Circuit  Court. 

Milligany  Whitelock  d:  Cook,  for  appellant. 
France  &  Dungan,  for  appellee. 

Gavin,  J. — The  supreme  court  in  Blizzard  v. 
WaJker,  32  Ind.  437,  expressly  decided  that  the  stat- 
utory regulations  concerning  enclosures,  trespassing 
animals,  and  partition  fences  were  *' intended  to  super- 
sede the  rule  of  the  common  law  on  this  subject." 

Such  is  also  the  impUcation  of  other  cases  decided  by 
both  the  Supreme  and  Appellate  courts.  James  v. 
Fowler,  90  Ind.  563;  Anderson  v.  Worley,  104:  Ind. 
165;  Haffner  v.  Barnard,  123  Ind.  429;  Forsyth  v. 
Walch,  4  Ind.  App.  182. 

It  is  true,  as  said  by  appellant's  learned  counsel,  that 
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in  these  cases  the  courts  have  not  discussed  nor  referred 
specially  to  the  proposition  urged  by  appellant  that  the 
statute  does  not  expressly  take  away  the  common  law 
right  of  distress  of  cattle  damage  feasant,  and  that  it, 
therefore,  remains  in  force,  but  in  the  Blizzard  case  (as 
appears  by  a  reference  to  the  record  briefs),  counsel  in 
terms  argued  that  the  common  law  remedy  by  distress 
of  such  cattle  was  still  in  existence. 

Under  these  adjudications,  we  must  conclude  that 
the  statute  was,  by  the  Legislature,  intended  to  cover 
the  whole  groimd  of  the  enforcement  of  claims  for 
damage  by  the  detention  of  the  trespassing  animals. 
The  injured  party's  common  law  remedy  by  action  at 
law  remains,  but  the  remedy  by  distress  is  impliedly 
superseded  by  the  statute. 

Judgment  affirmed. 

Filed  November  26, 1805. 


No.  1.436. 

Haas  v.  Ruston  et  al. 

Agency. — Broker, — Making  Contract  in  His  Gum  Name. — Liability 
of  Principal. — Commission. — A  broker  cannot  make  in  his  own 
name,  without  the  knowledge  and  consent  of  his  principal,  a  con- 
tract which  will  bind  both  the  principal  and  the  other  contracting 
party,  so  as  to  render  the  principal  liable  for  conmiissions  or  for 
damages  to  the  agent  by  reason  of  non-fulfillment  of  the  contract, 
even  though  he  receives  the  benefit  of  the  contract 

From  the  Vanderburgh  Circuit  Court. 

Oarvin  &  Cunninghamy  for  appellant. 

J.  E.  Iglehart  and  E.  Taylor,  for  appellees. 
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Statement  op  Case. 

The  appellant  was  the  plaintiff  and  the  appellees 
were  the  defendants  in  the  circuit  court. 

The  complaint  alleges  that  the  defendants  are  part- 
ners doing  business  under  the  firm  name  of  the  Melrose 
Milling  CompaLiij  at  Evansville,  Indiana,  and  engaged 
in  the  manufacture  and  sale  of  flour ;  that  the  plaintiff 
is  a  resident  of  the  city  of  Savannah,  in  the  State  of 
Georgia,  and  that  for  several  years  prior  to  the  griev- 
ances complained  of  he  had  acted  as  a  broker  for  the 
defendants  at  the  city  of  Savannah  in  the  sale  of  flour 
manufactured  by  them ;  that  during  such  time  it  was 
customary  for  the  defendants  to  furnish  the  plaintiflf, 
from  time  to  time,  quotations  or  prices  at  which  he  was 
authorized  to  sell  their  flour ;  that  the  prices  or  quota- 
tions were  in  all  cases  transmitted  by  letter  or  telegram, 
and  that  all  the  dealings  that  occurred  between  them 
were  had  in  the  same  manner.  It  is  further  alleged 
that  on  the  10th  day  of  August,  1891,  the  defendants 
wrote  and  sent  by  mail-  to  the  plaintiff  a  letter  which 
gave  certain  quotations  or  prices  on  certain  brands  of 
flour.  Immediately  following  these  prices  the  letter 
contains  this  statement  in  writing : 

*' At  these  prices  we  hope  you  can  effect  some  roimd 
lot  of  sales  for  us.  It  is  cheap  property,  way  wheat 
keeps  climbmg  up." 

On  the  same  day  of  mailing  the  letter,  the  defendants 
also  sent  to  the  plaintiff  a  telegram  which  gave  briefly 
the  prices  contained  in  the  letter,  and  saying  to  plaintiff 
to  ''push  sales." 

The  telegram  was  received  by  plaintiff  on  the  same 
day  on  which  it  was  sent ;  the  letter  was  received  on  the 
morning  of  August  12,  1891.  After  receiving  the  letter 
on  the  12th  day  of  August,  and  in  pursuance  to  the 
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terms  named  therein,  the  plaintiff  sold  to  various  per- 
sons and  firms  in  the  city  of  Savannah  about  two 
thousand  barrels  of  flour.  The  sales  were  made  in 
pursuance  of  the  authority  and  at  the  prices  given  in 
the  letter  and  telegram,  and  without  any  notice  as  to  a 
change  in  the  prices.  The  plaintiff  made  the  sales  and 
entered  into  contracts  for  the  delivery  of  the  flour  at 
the  prices  named  before  he  received  any  notice  of  any 
change  in  the  prices  given  in  the  letter  and  telegram. 
In  making  the  sales,  the  plaintiff  did  not  disclose  to  the 
parties  to  whom  he  made  the  same  his  agency  therein, 
but  he  made  the  same  upon  his  own  credit,  and  that 
the  parties  to  whom  he  made  the  same  looked  to  him  to 
carry  out  and  complete  said  contract ;  that  he  did  not 
disclose  to  said  parties  that  in  making  said  sales  he 
acted  as  agent  or  broker  for  the  defendants ;  that  by 
making  said  sales  the  plaintiff  became  personally  liable 
to  the  parties  to  whom  he  sold  the  flour  for  the  fulfill- 
ment and  carrying  out  of  said  contracts ;  that  as  soon 
as  said  sales  were  made  he  notified  the  defendants  by 
telegram,  addressed  to  them  at  Evansville,  Indiana,  of 
said  sales,  giving  the  names  of  the  purchasers,  the 
number  of  barrels  and  the  prices  at  which  the  same 
were  sold,  but  that  the  defendants  refused  and  failed  to 
carry  out  said  contracts  or  to  deliver  said  flour  as  con- 
tracted for  by  him ;  that  the  defendants  have  ever  since 
failed  to  carry  out  their  contracts,  and  have  never  in 
any  manner  completed  or  carried  the  same  out;  that 
after  said  sales  had  been  made  by  him,  and  after  the 
contracts  for  the  delivery  of  the  flour  had  been  fully 
executed,  and  after  the  plaintiff  had  notified  the  defend- 
ants of  said  sales,  the  defendants  notified  the  plaintiff 
that  they  would  decline  to  carry  out  said  contracts,  and 
that  they  did  decline  and  refused  to  carry  out  the  same 
or  to  deliver  said  flour ;  that  after  the  defendants  refused 
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to  deliver  the  flour  to  the  parties  to  whom  the  plaintiff 
had  sold  the  same,  they  purchased  an  equal  quantity  of 
flour  elsewhere  at  the  best  prices  at  which  they  were 
able  to  secure  the  same,  but  that  the  said  parties  were 
compelled  to  pay  and  did  pay  more  for  the  flour  so  pur- 
chased  b7  them  from  said  other  parties  than  the  prices 
at  which  the  plaintiff  had  sold  the  same  to  them. 

A  particular  statement  of  the  excess  paid  by  each  of 
the  several  parties  is  set  out  in  the  complaint.  It  is 
further  aUeged  that  by  reason  of  the  failure  of  the 
defendants  to  deliver  Jd  flour,  the  said  parties  to  whom 
the  plaintiff  sold  the  same  suffered  damages  in  the 
sums  set  out. 

It  is  also  averred  that  the  plaintiff  became  personally 
liable  to  said  parties  for  such  excess,  and  was  compelled 
to  pay,  and  did  pay,  the  same  to  them ;  that  in  addition 
thereto  the  plaintiff  is  entitled  to  .one  hundred  and 
thirty-five  dollars  ($135)  for  commissions  on  the  sales  so 
made,  which  defendants  have  refused  to  pay. 

A  demurrer  for  want  of  facts  was  overruled  to  this 
complaint. 

An  answer  in  two  paragraphs  was  filed,  and  demur- 
rers were  sustained  to  each  of  these  paragraphs. 

The  first  paragraph  admits  that  the  plaintiff  was  at 
the  dates  mentioned  in  the  complaint  employed  and 
acting  as  broker  for  the  defendants  at  the  city  of 
Savannah,  in  the  State  of  Georgia,  but  that  all  of  his 
acts  were  done  as  broker,  and  in  no  other  capacity; 
that  the  plaintiff  did  not  have  possession  of  the  mer- 
chandise attempted  to  be  sold  by  him,  but  that  it  was 
well  understood  between  all  the  parties  mentioned  in 
the  complaint  that  the  plaintiff  was  to  find  a  purchaser 
for  the  merchandise  of  the  defendants,  and  that  he  was 
to  notify  the  defendants  thereof,  and,  in  case  of  comple- 
tion of    sales  made  by  the    plaintiff   as  broker,    the 
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defendants  were  to  ship  the  merchandise  so  sold  direct 
to  the  several  purchasers  and  not  to  the  plaintiff,  and 
that  the  plaintiff  did  not  negotiate  with  the  defendants 
to  purchase  in  his  own  name  any  of  the  merchandise 
named  in  the  complaint ;  that  he  had  no  authority  from 
the  defendants  to  buy  or  sell  any  of  the  goods  in  his 
own  name,  and  that  no  notice  was  given  by  the  plain- 
tiff  or  any  other  person  to  the  defendants  that  he 
claimed  to  make  any  sale  or  purchase  in  his  own  name; 
that  the  duty  and  obligation  of  the  plaintiff  ended 
when  he  found  a  purchaser  for  the  goods  and  merchan- 
dise of  the  defendants  and  notified  them  of  the  same. 

The  answer  further  alleges  that  the  defendants  did 
decline  to  fill  the  orders,  and  that  if  the  plaintiff  did 
pay  to  the  several  alleged  purchasers  the  said  sums 
of  money,  he  did  the  same  voluntarily,  and  after  notice 
of  all  the  matter^  aforesaid,  and  after  notice  that  the 
defendants  did  not  recognize  any  obligation  whatever 
in  any  of  the  matters  aforesaid. 

The  paragraph  further  avers  that  the  parties  had 
had  dealings  in  the  same  capacity  for  several  years 
prior  to  the  happening  of  the  matters  set  out  in  the 
complaint ;  that  for  the  purpose  of  avoiding  any  con- 
troversy, such  as  the  controversy  in  this  case,  the 
defendants,  on  the  20th  day  of  July,  1891,  issued  a 
printed  price-list  and  circular,  and  upon  the  face  of  the 
same,  in  large  printed  type,  the  defendants  caused  to  be 
printed  the  following  notice : 

'^All  the  sales  made  by  agents  or  brokers  subject  to 
confirmation." 

And  also  caused  to  be  printed  in  the  body  of  said  cir- 
cular the  following  language: 

''Above  prices  subject  to  change  without  notice." 

It  is  alleged  that  by  this  circular  the  defendants 
intended  to  give  notice  to  all  of  their  brokers  that  all 
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sales  should  be  subject  to  confirmation;  that  on  that 
day  one  of  the  printed  circulars  was  mailed  to  the 
plaintiff,  who  received  the  same  on  the  2  2d  day  of  July, 
and  that,  therefore,  the  sales  referred  to  in  the  com- 
plaint, and  made  by  virtue  of  the  terms  named  in  the 
letter  of  August  10,  were  not  binding  upon  the  defend- 
ants until  they  had  received  notice  thereof  and  had  rati- 
fied the  same. 

It  is  further  averred  that  the  sales  set  out  in  the  com- 
plaint  were  made  upon  rapidly  rising  markets,  and  that 
said  alleged  sal^s  were  negotiated  by  the  plaintiff  in 
rapid  succession,  and  that  immediately  after  the  first 
notice  was  received  by  the  defendants  from  the  plaintiff 
of  any  such  sales,  the  defendants,  by  telegraph,  imme- 
diately notified  the  plaintiff  that  they  refused  to  con- 
firm such  sales. 

It  is  not  alleged  that  the  telegrams  so  sent  by  the 
defendants,  or  any  of  them,  were  received  by  the 
plaintiff  before  he  had  consummated  all  of  the  sales. 

The  second  paragraph  of  the  answer  alleges  sub- 
stantially the  same  facts  as  in  the  first.  It  sets  out, 
however,  a  copy  of  the  printed  circular  of  July  20.  As 
above  indicated,  a  demurrer  was  sustained  to  each  of 
these  paragraphs. 

It  is  apparent  that  the  demurrers  were  sustained 
ux)on  the  theory  that  each  paragraph  of  answer 
attempted  to  answer  the  whole  complaint,  but  did  not, 
in  the  opinion  of  the  court  below,  answer  that  part 
claiming  commissions,  and,  therefore,  the  two  para- 
graphs were  bad. 

In  consonance  with  this  view  of  the  court,  a  third 
paragraph  of  answer  was  filed,  which  attempts  to 
answer  only  so  much  of  the  complaint  as  seeks  to 
recover  for  the  damages  sustained  by  the  various  par- 
ties  to  whom  sales  had  been  made,  and  which  were  paid 
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by  the  plaintiff.  It  makes  no  mention  of  the  circular 
alleged  to  have  been  sent  out  in  July,  but  simply  avers 
that  the  plaintiff  was  acting  as  a  broker  for  the  defend- 
ants at  the  city  of  Savannah,  and  that  all  of  his  acts 
were  done  as  broker  for  the  defendants,  and  not  other- 
wise ;  that  he  was  never  employed  by  the  defendants 
to  act  in  any  other  capacity,  and  had  no  authority  in  all 
of  the  matters  alleged  in  the  complaint  other  than  that 
of  broker ;  that  he  did  not  have  possession  of  the  mer- 
chandise attempted  by  him  to  be  sold,  but  that  it  was 
well  understood  between  the  parties  that  the  plaintiff 
was  to  find  a  purchaser  for  the  merchandise,  and  that 
he  was  to  notify  the  defendants  thereof,  and  in  case  of 
completion  of  sales  made  by  the  plaintiff  as  broker,  the 
defendants  were  to  ship  the  goods  so  sold  direct  to  the 
several  purchasers,  and  not  to  the  plaintiff,  and  that 
the  plaintiff  did  not  negotiate  with  the  defendants  to 
purchase  in  his  own  name  any  of  the  merchandise  men- 
tioned in  the  complaint ;  that  he  had  no  authority 
from  the  defendants  to  buy  or  sell  in  his  own  name,  and 
that  no  notice  was  ever  given  by  the  plaintiff,  or  any 
other  person,  to  the  defendants  that  he  claimed  to  make 
any  purchase  or  sale  in  his  own  name,  and  that  the 
obligation  of  the  plaintiff  ended  when  he  found  a  pur- 
chaser of  the  goods  and  merchandise  of  the  defendants 
and  notified  them  thereof;  and  that  for  these  reasons 
the  defendants  did  decline  to  fill  orders  given  by  the 
plaintiff,  and  did  decline  to  confirm  or  approve  sales, 
and  declined  to  deliver  the  flour,  and  that  if  the  plaintiff 
has  paid  any  of  the  parties  any  sums  of  money,  he  did 
the  same  voluntarily,  and  after  notice  of  all  the  mat- 
ters aforesaid,  and  after  notice  that  the  defendants  did 
not  recognize  any  obUgation  whatever  in  any  of  the 
matters  aforesaid. 
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It  is  not  averred  that  any  of  the  telegrams  sent  by 
the  defendants  to  the  plaintiff  declining  to  fill  the  orders 
were  received  by  him  prior  to  the  consimconation  of  the 
sales  made  by  him. 

A  demurrer  was  filed  to  this  paragraph  of  answer  and 
overruled,  to  which  the  plaintiff  excepted. 

Both  parties  declining  to  plead  further,  the  cause  was 
submitted  to  the  court  upon  the  pleadings,  and  the 
court,  upon  the  pleadings,  found  that  the  plaintiff  was 
entitled  to  recover  from  the  defendants  the  sum  of  one 
hundred  and  thirty-five  dollars  ($135.00)  claimed  by 
him  in  his  complaint  for  commissions  on  sales  therein 
mentioned,  but  was  not  entitled  to  recover  any  further 
sum. 

Thereupon  the  court  assessed  the  plaintiff's  damages 
at  one  hundred  and  thirty-five  dollars  ($135.00),  to 
which  both  parties  excepted. 

The  plaintiff  moved  the  court  for  judgment  in  his 
favor  on  the  pleadings  for  the  f Till  amount  alleged  to  be 
due  him  in  the  complaint,  which  motion  was  overruled; 
whereto  he  excepted. 

The  plaintiff  thereupon  moved  the  court  for  judg- 
ment in  his  favor  on  the  pleadings  for  nine  hundred  and 
two  dollars  and  eighty-five  cents  ($902.85),  shown  by 
the  complaint  to  be  due  him  for  commissions  and  for 
damages  paid  to  the  various  parties  to  whom  he  had 
sold  flour,  which  motion  was  overruled;  whereto  the 
plaintiff  excepted. 

The  defendants  mov^  the  court  for  judgment  in 
their  favor  on  the  pleadings,  which  was  overruled, 
whereto  they  excepted. 

Judgment  was  thereupon  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants,  for  the  sum  of  one 
hundred  and  thirty-five  dollars  ($135.00),  to  which  both 
parties  excepted. 
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The  appellant  has  assigned  all  the  rulings  made 
adversely  to  him  as  error  in  this  court. 

And  the  appellees  have  assigned  as  cross*errors  all 
the  rulings  made  adversely  to  them. 

LoTZ,  J. — It  is  apparent  from  the  rulings  made,  and 
the  judgment  rendered,  that  the  court  below,  from  the 
facts  alleged  in  the  pleadings,  reached  these  legal  con- 
clusions: (1)  That  the  broker  had  no  power  to  make 
contracts  in  his  own  name  and  without  the  knowledge  or 
consent  of  his  principals,  which  would  be  binding  upon 
them  in  favor  of  the  other  contracting  parties ;  (2)  that 
as  the  broker  had  made  contracts  which  were  capable  of 
being  enforced  by  his  principals,  the  principals  were 
liable  to  him  for  his  commissions ;  (3)  that  the  circular 
letter  of  July  20th  relating  to  the  confirmation  of  sales 
was  not  controlling. 

The  main  and  controlling  question  in  this  controversy 
is,  can  a  broker  make  a  contract  in  his  own  name  with- 
out the  knowledge  and  consent  of  his  principal,  that 
will  bind  both  his  principal  and  the  other  contracting 
party? 

A  broker  is  a  peculiar  kind  of  an  agent,  and  brokerage 
is  a  peculiar  kind  of  agency.  It  is  the  business  of  a 
broker  to  negotiate  contracts  between  others  in  matters 
of  trade  and  commerce.  He  usually  deals  with  the  con- 
tracting parties  and  not  with  the  things  which  may  be 
the  subject  of  the  contract.  He  has  neither  interest  in 
nor  possession  of  the  property  .which  it  is  his  business 
to  buy  or  sell  for  others,  and  ordinarily  he  has  no 
implied  power  to  buy  or  sell  in  his  own  name.  It  is  in 
these  respects  that  a  broker  differs  from  a  factor  and 
from  an  ordinary  agent. 

The  office  and  duty  of  a  broker  is  stated  in  Domat's 
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Civil  Law,  part  1,  book  1,  title  17,  article  1,  as  follows: 

*'1204:.  The  Office  of  a  Broker.— The  engage- 
ment of  a  broker  is  like  to  that  of  a  proxy,  a  factor  or 
other  agent ;  but  with  this  difference,  that  the  broker 
being  employed  by  persons  who  have  opposite  interests 
to  manage,  he  is,  as  it  were,  agent  both  for  the  one  and 
the  other,  to  negotiate  the  commerce  and  affair  in 
which  he  concerns  himself.  Thus,  his  engagement  is 
two- fold,  and  consists  in  being  faithful  to  all  the  par- 
ties in  the  execution  of  what  every  one  of  them  intrusts 
him  with.  And  his  power  is  not  to  treat,  but  to  explain 
the  intentions  of  both  parties;  and  to  negotiate  in  such 
a  manner,  as  to  put  those  who  employ  him  in  a  condi- 
tion to  treat  together  personally. " 

In  Story  on  Agency,  the  office  of  broker  is  thus 
defined : 

''Section  28.  Secondly.  Brokers.  The  true  definition 
of  a  broker  seems  to  be  that  he  is  an  agent,  employed 
to  make  bargains  and  contracts  between  other  persons, 
in  matters  of  trade,  commerce  or  navigation,  for  a  com- 
pensation, commonly  called  brokerage.  Or,  to  use  the 
brief  but  expressive  language  of  an  eminent  judge,  'a 
broker  is  one  who  makes  a  bargain  for  another,  and 
receives  a  conunission  for  so  doing.'  Properly  speaking, 
a  broker  is  a  mere  negotiator  between  the  other  parties, 
and  he  never  acts  in  his  own  name,  but  in  the  names  of 
those  who  employ  him.  Where  he  is  employed  to  buy 
or  sell  goods,  he  is  not  intrusted  with  the  custody  or 
possession  of  them,  and  is  not  authorized  to  buy  or  to 
sell  them  in  his  own  name.  He  is  strictly,  therefore, 
a  middle  man,  or  intermediate  negotiator  between  the 
parties." 

Again,  section  34   of  the  same  authority,  the  differ- 
ence between  factor  and  broker  is  thus  stated : 
Vol.  14—2 
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*' Section  34.  A  factor  differs  from  a  broker  in  some 
important  particulars.  A  factor  may  buy  and  sell  in 
his  own  name,  as  well  as  in  the  name  of  his  principal. 
A  broker  (as  we  have  seen)  is  always  bound  to  buy  and 
sell  in  the  name  of  his  principal.  A  factor  is  intrusted 
with  the  possession,  management,  control,  and  disposal 
of  the  goods,  to  be  bought  or  sold,  and  has  a  special 
property  in  them,  and  a  lien  on  them.  A  broker,  on 
the  contrary,  usually  has  no  such  possession,  manage- 
ment, control,  or  disposal  of  the  goods,  and  consequently 
has  no  such  special  property  or  hen." 

1  Bell  Comm.  p.  508,  fourth  edition,  in  comparing  the 
duties  of  factor  and  broker,  says : 

*'The  character  of  factor  and  broker  is  frequently 
combined,  the  broker  having  possession  of  what  he  is 
employed  to  sell,  or  being  empowered  to  obtain  posses- 
sion of  what  he  is  employed  to  purchase.  Properly 
speaking,  in  these  cases,  he  is  factor. " 

Again  the  relation  of  broker  and  factor  is  clearly 
stated  by  Story,  section  109  : 

*' Section  109.  Secondly,  as  to  brokers.  These,  as 
we  have  seen,  have  an  incidental  authority  to  sign  the 
contract  for,  and  as  the  agent  of,  both  parties.  A  broker 
employed  to  effect  a  policy,  has  an  incidental  authority 
to  adjust  losses  upon  it ;  and,  if  employed  to  settle 
losses,  he  has  authority  to  refer  a  disputed  loss  to  arbi- 
tration. A  broker  employed  to  buy  or  sell  without 
limitation  of  price,  has  the  incidental  authority  to  bind 
his  principal  by  any  price,  at  which  he  honestly  buys 
or  sells.  So,  a  broker  authorized  to  sell  goods  without 
any  express  restriction  as  to  the  mode,  may  sell  the 
same  by  sample  or  with  warranty.  Ordinarily,  he  can- 
not make  the  contract  in  his  own  name,  but  ought  to 
do  it  in  the  name  of  the  principal.  There  are  excep- 
tions, however,  by  the  usages  of  trade,  as  in  cases  of 
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policies  of  insurance,  which  are  usually  made  in  the 
name  of  the  policy  broker,  and  he  may  then  sue  thereon. 
So,  he  cannot  buy  or  sell  on  credit,  except  in  cases  justi- 
fied by  the  usages  of  trade.  So,  a  broker  has  ordinarily 
no  authority  virtute  officii^  to  receive  payment  for  prop- 
erty sold  by  him ;  and,  if  payment  is  made  to  him  by 
the  purchaser,  it  is  at  his  own  risk,  unless  from  other 
circumstances  the  authority  can  be  inferred." 

The  leading  case  in  which  the  distinction  between  a 
broker  and  that  of  a  factor  and  other  agents  is  carefully 
pointed  out,  is  that  of  Baring  v.  Corrie^  2  B.  and  Aid. 
137  (143).  Thecourt  by  Abbott,  C.  J.,  said  :  ^'Thedis- 
tinction  between  a  broker  and  a  factor  is  not  merely 
nominal,  for  they  differ  in  many  important  particulars. 
A  factor  is  a  person  to  whom  goods  are  consigned  for 
sale  by  a  merchant  residing  abroad,  or  at  a  distance 
from  the  place  of  sale,  and  he  usually  sells  in  his  own 
name,  without  disclosing  that  of  his  principal.  The 
latter,  therefore,  with  full  knowledge  of  these  circum- 
stances, trusts  him  with  the  actual  possession  of  the 
goods,  and  gives  him  authority  to  sell  in  his  own  name. 
But  the  broker  is  in  a  different  situation;  he  is  not 
trusted  with  the  possession  of  the  goods,  and  he  ought 
not  to  sell  in  his  own  name. "  To  the  same  effect  Mr. 
Justice  Holroyd  observed,  in  the  same  case,  that  a 
factor  * '  is  a  person  to  whom  goods  are  sent  or  consigned, 
and  he  has  not  only  the  possession,  but  in  consequence 
of  its  being  usual  to  advance  money  upon  them,  he  has 
also  a  special  property  in  them  and  a  general  lien  upon 
them.  When,  therefore,  he  sells  in  his  own  name,  it  is 
within  the  scope  of  his  authority  :  and  it  may  be  right 
therefore,  that  the  principal  should  be  bound  by  the 
consequences  of  such  sale  ;  amongst  which,  the  right  of 
setting  off  a  debt  due  from  the  factor  is  one.  But  the 
case  of  a  broker  is  different ;  he  has  not  the  possession 
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of  the  goods,  and  so  the  vendee  cannot  be  deceived  by 
that  circumstance ;  and  besides,  the  employing  of  a  per- 
son to  sell  goods  as  a  broker  does  not  authorize  him  to 
sell  in  his  own  name.  If,  therefore,  he  sells  in  his  own 
name,  he  acts  be^'-ond  the  scope  of  his  authority,  and 
his  principal  is  not  bound."  Ewell's  Evans  Agency, 
page  4. 

Again  in  Ewell's  Evans  on  Agency,  side  page  122,  the 
authority  of  a  broker  is  most  clearly  stated,  both  as  to 
acts  authorized  and  prohibited.  After  giving  fully 
what  is  the  implied  authority  of  broker,  it  is  stated : 

'  'A  broker  has  no  implied  authority :  (a)  To  buy  or 
sell  in  his  own  name.  The  case  of  an  insurance  broker 
is  an  exce])tion  to  this  rule ;  he  need  not  even  state  that 
he  contracts  as  a  broker,  (b)  To  receive  payment  for 
goods  sold  for  his  i)rincipal.  But  an  insurance  broker 
has  authority  to  receive  payment  of  any  loss  that  may 
occur  on  a  policy  effected  by  him,  if  the  instrument 
remains  in  his  hands."  See  also  Irwin  v.  Williar^ 
110  U.  S.  499;  White  v.  Chouteau,  10  Barb.  202; 
Buckbee  v.  Brotcn,  21  Wend.  109 ;  Ihigan  v.  United 
States,  3  Wheat.  172;  Pott  v.  Turner,  6  Bing.  702; 
State  V.  Duncan,  16  Lea  (Tenn.)  75. 

It  would  seem,  from  the  authorities,  that  the  only 
exception  to  the  rule  that  a  broker  cannot  contract  in 
his  own  name,  is  in  the  matter  of  insurance  policies. 

The  appellant  cites  and  relies  upon  as  holding  a  con- 
trary doctrine  the  cases  of  Knapp  v.  Simon,  96  N.  T. 
284:;  Saveland  Y.  Green,  36  Wis.  612.  In  these  cases, 
however,  it  appears  that  the^  broker  made  the  contract 
in  his  own  name  at  the  request  or  with  the  knowledge 
of  the  principal. 

The  distinction  between  the  powers  of  a  broker  and 
that  of  a  factor  is  supported  by  reason  as  well  as  by 
authority.     A  factor  has  the  possession  of  the  goods, 
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frequently  has  a  lien  upon  them  for  moneys  advanced. 
He  has  one  of  the  indices  of  title.  The  contract  is 
made  upon  his  credit,  and,  although  in  his  name,  it 
may  be  enforced  both  as  against  himself  and  against 
his  principal,  and  be  enforced  both  by  him  and  his 
principal  against  the  other  contracting  parties.  An 
ordinary  agent,  acting  in  the  scope  of  his  authority, 
may  bind  his  principal  when  the  contract  is  made  for 
the  principal's  benefit,  although  made  in  the  name  of  the 
agent ;  and  the  principal  may  enforce  the  contract,  or 
it  may  be  enforced  against  him.  Although  the  contract 
may  have  been  made  upon  the  credit  of  the  agent,  the 
other  contracting  party  may,  when  he  discovers  the 
principal,  elect  to  pursue  the  principal  instead  of  the 
agent,  and  in  some  instances  he  may  pursue  both. 
Mech.  Agency,  sections  558,  977  ;  Lawson  Cont.,  sec- 
tion 197. 

It  is  true  that  the  principal  is  bound  to  indemnify  his 
agent  for  all  acts  lawfully  done  in  the  execution  of  his 
authority.  This  includes  all  expenses  properly  incurred, 
and  extends  to  all  acts  done  by  the  agent  in  the  course 
of  his  agency  in  which  he  has  incurred  or  undertaken  a 
liability  or  sustained  damages.  Lawson  Cont.,  section 
1T9. 

But  the  principal  is  not  liable  to  the  agent  for  acts 
ultra  vires,  or  in  excess  of  his  authority,  unless  the  acts 
have  been  ratified. 

A  broker  occupies  a  peculiar  relation  to  the  contract- 
ing parties ;  he  frequently  represents  both,  and  is  often 
entitled  to  a  commission  for  buying  and  a  commission 
for  selling  in  the  same  transaction.  He  has  no  posses- 
sion that  can  mislead  one  of  the  contracting  parties. 
If  he  were  permitted  to  make  contracts  in  his  own  name 
for  his  principal,  and  without  the  principal's  knowledge, 
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he  would  be  in  a  position  to  take  advantage  of  a  rise  or 
fall  in  prices. 

The  contract  being  in  his  own  name  he  might  claim 
the  profits,  and  in  the  event  of  loss  cast  it  upon  his 
principal.  His  powers  might  be  much  abused  and  the 
interests  of  the  principal  sacrificed.  It  is  for  these 
reasons  that  the  policy  of  the  law  forbids  a  broker  from 
contracting  in  his  own  name  without  the  knowledge  or 
consent  of  the  principal. 

Appellapt's  learned  counsel  contend  that  the  circular 
letter  of  July  20,  under  the  circumstances  averred,  is 
not  controlling. 

This  letter  and  the  letter  and  telegram  of  August  10th 
must  be  construed  with  ref  ei'ence  to  the  situation  of  the 
contracting  parties,  and  we  must  take  into  considera- 
tion the  motives  that  actuated  the  parties  and  the 
means  used  and  the  purposes  sought  to  be  accomplished. 
The  parties  were  several  hundred  miles  apart— one  in 
the  city  of  Savannah  and  the  other  in  the  city  of  Evans- 
ville.  The  last  letter  and  the  telegram  and  the  quick 
communication  made  use  of  indicate  that  the  appellees 
were  desirous  of  making  quick  sales  at  prices  named. 
Kirican  v.  Van  Camp  Canning  Co.j  12  Ind.  App.  1. 

Again  the  last  letter  and  the  telegram  were  in  writ- 
ing while  the  circular  letter  was  printed. 

It  is  a  familiar  rule  that  when  a  contract,  or  contracts, 
and  other  instruments,  are  partly  written  and  partly 
printed,  and  a  conflict  arises  between  such  portion,  the 
written  portions  are  entitled  to  a  higher  consideration 
tha,n  the  printed  portions  in  ascertaining  the  intention 
of  the  parties. 

Conceding,  without  deciding,  that  the  circular  letter 
is  not  controlling,  still  the  contracts  were  not  binding 


NOVEMBER  TERM,  1895— Vol.  14.  23 

Haas  V.  Ruston  et  ah 

upon  the  appellees,  for  they  never  authorized  them  to 
be  made  in  the  name  of  the  appellant. 

If  the  appellees  repudiated  the  contracts  upon  the 
ground  that  they  had  never  been  confirmed  or  accepted 
by  them,  this  did  not  deprive  them  of  the  right  to 
repudiate  them  upon  another  ground,  especially  if  they 
learned  of  such  cause  subsequently  to  the  first  repudia- 
tion. 

It  may  be  said  that  the  act  of  the  broker  in  taking 
the  contracts  in  his  own  name  was  an  act  in  the  interest 
of  his  principals,  and  they  ought  not  be  permitted  to 
take  advantage  of  it.  It  is  true  that  the  appellant 
pledged  his  own  credit  for  the  benefit  of  the  appel- 
lees, and  it  seems  like  a  hardship  to  permit  them  to 
profit  by  an  act  done  for  their  benefit.  Whilst  a 
seeming  hardship  results  in  this  particular  instance, 
yet  the  integrity  of  the  rule  that  a  broker  cannot  make 
a  contract  in  his  own  name  binding  upon  the  principal, 
without  his  knowledge,  must  be  upheld.  If  this  rule 
should  be  broken  down  or  varied,  far  greater  injuries 
might  result. 

The  claim  for  commissions  is  affected  by  the  same 
infirmity  that  affects  the  claim  for  damages  on  account 
of  the  failure  to  fulfill  the  contracts.  They  both 
spring  from  the  same  source,  from  contracts  which, 
under  the  circumstances  averred,  have  no  binding  force 
upon  the  appellees. 

It  is  true  that  the  contracts  resulted  in  furnishing  the 
appellees  with  customers  for  their  fiour,  but  to  say  they 
are  liable  for  commissions  and  are  not  liable  for  the 
damages,  is  to  draw  two  inconsistent  deductions  from 
the  same  premises. 

Here  again  a  hardship  results,  but  it  arises  from  the 
necessity  of  maintaining  the  integrity  of  the  rule  above 
stated. 
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Judgment  reversed  on  the  cross  errors,  with  instruc- 
tions to  sustain  appellees'  motion  for  judgment  on  the 
pleadings. 

Filed  November  26,  1895. 


No.  1,878. 

Brown  v.  The  State. 

Criminal  Law. — Diseased  Meat. — Offering  to  Sell  for  Human  Food. 
— Knowledge. — Indi<itment. — An  indictment,  imder  section  2164,  R. 
S.  1894,  charging  that  defendant  imlawfully  and  **  knowingly  "  had 
in  his  possession,  on  a  certain  day,  the  meat  of  a  certain  diseased 
and  injured  animal,  with  the  unlawful  intent  to  sell  the  same  for 
human  food,  sufficiently  charges  defendant's  guilty  knowledge  that 
the  meat  was  diseased. 

From  the  Fayette  Circuit  Court. 

R.  Conner  and  J.  M.  Mcintosh^  for  appellant. 

O.  L,  Oray,  Prosecuting  Attorney,  for  State. 

Eeinhard,  J. — The  sole  question  presented  in  this 
case  relates  to  the  sufficiency  of  the  information  upon 
motion  to  quash  and  in  arrest  of  judgment.  The  infor- 
mation charges  that  William  E.  Brown  did,  in  the 
county  of  Fayette  and  State  of  Indiana,  on  a  date 
named,  ''unlawfully  and  knowingly  have  in  his  posses- 
sion the  meat  of  a  certain  diseased  and  injured  animal, 
to-wit,  a  steer,  then  and  there,  with  the  unlawful 
intent  to  sell  the  meat  of  said  diseased  and  injured  ani- 
mal for  human  food,"  etc. 

The  section  of  the  statute  upon  which  the  informa- 
tion is  based  provides  in  substance  that  whoever  sells, 
or  has  in  his  possession  with  the  intent  to  sell,  the  meat 


NOVEMBER  TERM,  1895— Vol.  14.  26 

Brown  v.  The  State. 

of  any  diseased  or  injured  animal  shall  be  fined,  etc. 
R.  S.  1894,  section  2164  (R.  S.  1881,  section  2070). 

It  is  objected  that  the  information  is  defective  in  that 
it  does  not  sufficiently  charge  the  appellant's  guilty 
knowledge. 

It  was  decided  by  the  supreme  court  in  Schmidt  v. 
State,  78  Ind.  41,  that  to  constitute  an  offense  under 
this  statute  it  must  be  charged  in  the  indictment  or 
information  that  the  defendant  had  knowledge  of  the 
bad  quality  of  the  meat.  In  that  case  the  information 
did  not  contain  the  charge  that  the  accused  ^' know- 
ingly" had  the  meat  in  his  possession,  the  word 
*' unlawfully "  alone  being  used  to  characterize  the  act 
of  the  defendant.  But  even  that  decision  was  by  a 
divided  court,  Woods  and  Elliott,  J.  J. ,  dissenting  upon 
the  groimd  that  when  the  offense  is  charged  in  the  lan- 
guage of  the  statute,  as  it  was  in  that  case,  it  is  suffi- 
cient. In  the  present  case,  the  appellant's  alleged  act 
of  having  the  diseased'  meat  in  his  possession  with  the 
intention  of  selling  the  same  for  human  food  is  charged 
as  having  been  done  both  ^'unlawfully"  and  '* know- 
ingly." It  is  therefore  not  subject  to  the  objection 
pointed  out,  even  in  the  light  of  the  case  cited. 

The  appellant,  however,  relies  upon  a  Massachusetts 
case,  which  does  seem  to  support  his  contention  that  the- 
use  of  the  word  ''knowingly"  in  such  a  charge  is  not  a 
sufficient  allegation  of  the  defendant's  guilty  knowledge 
of  the  fact  that  the  meat  was  diseased.  That  case,  how- 
ever, was  decided  under  the  strict  and  technical 
requirements  of  common  law  pleadings,  it  being 
stated  in  the  opinion  itself  that  the  offense  must  ' '  be 
set  out  with  the  technical  precision  and  accuracy 
according  to  the  rules  of  the  common  law,"  etc. 

It  is  scarcely  necessary  to  say  that  this  is  not  the 
rule  in  this  jurisdiction.     The  indictment  or  information 
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is  sufficient  if  it  can  be  understood  therefrom  that  the 
offense  charged  is  stated  with  such  a  degree  of  certainty 
that  the  court  may  pronounce  judgment  upon  a  convic- 
tion according  to  the  right  of  the  case.  R.  S.  1894,  sec- 
tion 1824,  Subd.  5  (R.  S.  1881,  section  1755).  And  no 
indictment  or  information  is  deemed  invalid  and  it  shall 
not  be  quashed  or  set  aside,  nor  shall  the  trial  or  judg- 
ment be  arrested,  for  any  defect  or  imperfection  which 
does  not  tend  to  prejudice  the  substantial  rights  of  the 
defendant.  R.  S.  1894,  section  1826,  Subd.  10  (R.  S. 
1881,  section  1756).  Certainty  to  a  common  intent 
is  all  that  the  law  requires  in  this  State,  even  in  crim- 
inal pleadings.  Whitney  v.  State^  10  Ind.  404; 
McCool  V.  State,  23  Ind.  127 ;  O'Brien  v.  StatCy  125 
Ind.  38  (9  L.  R.  A.  323). 

Words  used  in  an  indictment  or  information  must  be 
construed  in  their  usual  acceptation  in  common  lan- 
guage. R.  S.  1894,  section  1805  (R.  S.  1881,  section 
173G). 

Under  the  strict  rules  of  common  law  pleading  ''cer- 
tainty to  a  common  intent"  was  not  sufficient.  Under 
that  system  the  court  would  presume  the  negative  of 
everything  not  expressly  affirmed  and  the  affirmative  of 
everything  not  expressly  negatived;  while  under  our  rule 
of  certainty  to  a  common  intent,  the  court  will  presume 
in  favor  of  the  pleader  every  proposition  which  by 
reasonable  intendment,  or  according  to  the  common  use 
of  language,  is  impliedly  included  in  the  pleading, 
though  not  expressed.  Lay  v.  State,  12  Ind.  App.  302, 
and  authorities  cited.  Under  this  more  liberal  inter- 
pretation authorized  by  our  code,  we  are  of  opinion  that 
the  information  in  the  case  before  us  is  sufficient. 
The  charge  that  the  accused  ''knowingly"  had  in  his 
possession  the  diseased  meat,  etc. ,  would,  in  our  opinion, 
be  imderstood  to  mean,    in  the  usual  acceptation  of 


NOVEMBER  TERM,  1895— Vol.  14.  27 

Tegarden,  Admr.,  v.  Phillips. 

such  words  in  common  language,  that  he  had  the  meat 
in  Us  possession  knowing  that  it  was  diseased. 

An  author  of  acknowledged  standing  states  it  as  a 
rule  of  criminal  pleading,  based  upon  no  less  an  author- 
ity than  Chitty,  that  the  word  ''knowingly"  or  "well- 
knowing,"  will  supply  the  place  of  a  positive  averment 
that  the  accused  knew  the  facts  subsequently  stated. 
Bish.  Crim.  Proced.,  section  265. 

Judgment  affirmed. 

Filed  November  26,  1895. 


No.  1.845. 

Tegarden,  Admr.,  v.  Phillips. 

New  Trial. — Decedents  Estate. — Juror  Related  to  Defendant  by 
Affinity. — Want  of  Knowledge  of  Such  Relationship  by  Heirs  and 
Administrator. — Pleading, — To  entitle  the  administrator  of  a  deced- 
ent's estate  to  a  new  trial  for  the  false  denial  by  a  juror  of  his  rela- 
tionship to  the  adverse  party  within  the  degree  which,  under  section 
240,  R.  S.  1894,  Subd.  11,  in  the  absence  of  consent  of  the  parties, 
disqualifies  a  person  required  to  be  indifferent  in  acting  on  a  ques- 
tion affecting  other  parties,  knowledge  of  such  relationship  on  the 
part  of  the  heirs  who  are  the  real  parties  in  interest  as  well  as  that 
of  the  representative,  must  be  negatived. 

Jury. — Relationship  of  Juror  by  Affinity  to  Party  in  Suit. — When 
Not  Disqualified. — An  affinity  relative  of  the  wife  of  a  party  is  not 
in  consequence  thereof  an  affinity  relative  of  the  party,  within  sec- 
tion 240,  R.  S.  1894,  disqualifying  a  person  required  to  be  indiffer- 
ent in  acting  on  any  question 'affecting  other  parties,  if  related  to 
either  party  by  copanguinity  or  affinity  within  the  sixth  degree 
inclusive  by  the  civil  law  rules,  or  within  the  degree  of  second 
cousin  inclusive. 

Appellate  Procedure. — Presumption  as  to  Decisions  of  Trial  Court. 
— All  reasonable  presumptions  and  intendments  will  be  indulged  by 
the  appellate  court  in  favor  of  the  rulings  and  decisions  of  the  trial 
<x>urt,  upon  appeal  from  a  judgment  of  a  court  of  general  jurisdic- 
tion. 
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AssiaNMENT  OF  ERRORS. — Joint. — A  joint  assignment  of  error  in 
giving  several  specified  instructions  is  bad  if  any  one  of  the  instruc- 
tions is  good. 

From  the  Orange  Circuit  Court. 

W.  H.  Talbot,  W,  Farrell,  H.  IL  Farrell  and  Black- 
ledge  &  Thornton,  for  appellant. 

r.  B.  Buskirky  J,  H.  Zaring  and  M.  B.  Hottel,  for 
appellee. 

LoTZ,  J. — The  appellant  George  W.  Tegarden,  as 
administrator  de  bonis  non  of  the  estate  of  John 
Phillips,  deceased,  brought  this  action  against  the 
appellee  Thomas  L.  Phillips  to  recover  the  sum  of 
$3,000.00,  alleged  to  be  due  and  owing  from  the  latter 
to  the  estate.  After  issue  joined  there  was  a  trial  by 
jury  and  a  verdict  returned  for  the  appellee,  upon  which 
the  court,  after  overruling  appellant's  motion  for  a  new 
trial,  rendered  judgrx^ent. 

The  appellee  was  a  son  and  heir  at  law  of  appellant's 
decedent. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

One  of  the  causes  for  a  new  trial  was  the  alleged 
incompetency  of  one  of  the  jurors,  Thomas  J.  Grigsby. 

It  appears  from  the  affidavits  filed  in  support  of  this 
cause,  that  the  juror,  on  his  voir  dire,  was  asked 
whether  or  not  he  was  related  by  blood  or  marriage  to 
either  of  the  parties  to  the  action,  and  that  in  answer 
to  such  question  the  juror  stated  that  he  was  not.  It 
is  also  made  to  appear  that  this  juror  s  wife  and  the 
appellee's  wife  are  related  by  consanguinity  within  the 
fifth  degree,  the  juror's  wife  and  the  appellee's  wife's 
mother  having  been  first  cousins.  It  is  also  shown  by 
the  affidavits  of  the  appellant  and  his  counsel,  that  they 
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had  no  knowledge  of  such  relationship  when  the  juror 
was  accepted. 

Counter  aflBdavits  of  the  juror  Grigsby  and  other 
jurors  were  filed,  by  which  it  was  made  to  appear  that 
Grigsby  was  ign;rant  of  the  relationship  at  the  time  he 
was  accepted  and  served  on  the  jury,  and  that  in  the 
jury  room  he  was  the  strongest  partisan  for  the  appel- 
lant, and  that  he  was  the  last  to  consent  to  a  verdict  for 
the  appellee.  It  was  also  shown  by  the  undisputed 
evidence  in  the  case  that  the  appellant  had  made  a  final 
settlement  of  the  estate  and  had  been  discharged  as 
such  ;  that  he  was  afterward  reappointed  as  administra- 
tor de  bonis  non^  ior  the  purpose  of  waging  this  suit. 
It  was  further  shown  by  appellee's  affidavit,  that  the 
suit  was  waged  in  the  interest  of  the  other  heirs  of  the 
decedent,  and  that  a  recovery  would  inure  to  their  bene- 
fit ;  that  some  of  said  heirs  employed  counsel  to  prose- 
cute the  action  and  that  they  were  present  at  the  trial 
and  at  the  time  the  juror  Grigsby  made  answer  to  the 
questions  propounded  to  him  touching  his  competency ; 
that  neither  they  nor  their  counsel  made  any  objection 
to  such  juror  at  that  time.  Neither  these  heirs  nor  their 
counsel  controverted  the  latter  statements  nor  did  they 
make  any  showing  that  they  were  ignorant  of  the  rela- 
tionship of  the  juror's  wife  and  appellee's  wife.  In  fact 
William  Roach,  who  married  a  daughter  of  the  decedent 
and  who  was  present  at  the  trial  and  counseled  with 
appellant's  attorneys,  made  an  affidavit  as  to  the  rela- 
tionship existing  between  the  juror's  wife  and  the 
appellee's  wife;  the  relationship  having  come  about 
through  his  first  marriage. 

When  the  judgment  of  a  court  of  general  jurisdic- 
tion is  assailed  on  appeal,  it  is  surrounded  with  strong 
presumptions  in  favor  of  its  validity.  All  reasonable 
presumptions  and  intendments  will  be  indulged  in  favor 
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of  the  rulings  and  decisions  of  the  trial  court.  This 
rule  is  grounded  in  the  elementary  principle  that  offi- 
cial acts  are  presumed  to  have  been  rightfully  per- 
formed. This  presumption  is  redoubled  in  the  case  of  a 
judgment,  for  a  court  acts  impartially  upon  full  infor- 
mation and  after  due  considers  tion.  The  law  rightfully 
casts  the  burden  upon  those  who  assail  the  judgment  to 
make  the  error  manifest.  Elliott  App.  Proced.,  section 
710,  711;  Louisville,  etc.,  B.  R.  Co.  v.  Berry,  9  Ind. 
App.  63. 

An  administrator,  under  our  statute,  is  a  mere 
trustee  for  the  creditors  and  heirs  of  the  intestate. 
Rountree,  Ad'mx.,  v.  Pursell,  11  Ind.  App.  522. 

Whilst  it  is  true  that  actions  are  instituted  by  and 
against  the  estate  in  the  name  of  the  administrator, 
still  the  administrator  is  only  a  nominal  party.  The 
real  parties  in  interest  are  his  beneficiaries,  or  those  for 
whom  he  acts. 

One  who,  though  not  a  party,  prosecutes  or  defends 
an  action  by  employing  counsel  and  doing  those  things 
which  are  usually  done  by  a  party,  is  bound  by  the 
judgment  rendered.  Montgomery  v.  Vickery,  110  Ind. 
211 ;  Burns  v.  Oavin,  118  Ind.  320;  Shugart  v.  Miles, 
125  Ind.  445. 

If  the  judgment  rendered  under  such  circumstances 
is  binding  upon  the  parties  as  an  adjudication,  then 
surely  the  acts  and  conduct  of  such  parties  during  the 
progress  of  the  trial  will  be  binding  upon  them. 

In  the  case  at  bar  the  presumption  must  be  indulged 
that  all  was  done  that  the  law  required  to  be  done,  and 
that  lawful  persons  were  selected  and  served  sis  jurors. 
Elliott  App.  Proc.  section  723. 

At  common  law,  relationship  by  consanguinity  or 
affinity  within  the  ninth  degree,  computed  according  to 
the  rules  of  the  civil  law,  is  good  grounds  for  challenge. 
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And  it  seems  that  this  relationship  could  not  be  waived. 
Oakley  v.  Aspenwall^  3  Com.  550  ;  Edwards  v.  Russell^ 
21  Wend.  63.  These  rules  have  been  changed  in  this 
State  by  statute. 

The  fact  that  a  juror  is  related  to  one  of  the  parties 
within  the  inhibited  degrees  does  not  absolutely  dis- 
qualify him  from  serving.  The  eleventh  subdivision  of 
section  240,  R.  S.  1894  (section  240,  R.  S.  1881),  pro- 
vides that  ''when  a  person  is  required  to  be  disinter- 
ested or  indifferent  in  acting  ou  any  question  or  matter 
affecting  other  parties,  consanguinity  or  aflSlnity  within 
the  sixth  degree  inclusive,  by  the  civil  law  rules,  or 
within  the  degree  of  second  cousins  inclusive,  shall  be 
deemed  to  disqualify  such  person  from  acting  except  by 
consent  of  the  parties."  It  has  been  held  that  this 
statute  applies  to  jurors.  DeArmond  v.  DeArmond, 
10  Ind.  191 ;  Hudspeth  v.  Herston^  64  Ind.  133. 

It  will  be  seen  from  this  statute,  that  the  relationship 
may  be  waived  and  the  juror  permitted  to  serve.  If 
the  real  parties  in  interest  had  knowledge  of  the  rela- 
tionship when  the  juror  was  examined  on  his  voir  dire, 
and  they  failed  to  make  it  appear  to  the  court,  they  will 
be  deemed  to  have  waived  the  relationship,  or  to  have 
consented  that  the  juror  might  serve,  notwithstanding 
such  relationship.  It  is  not  enough  to  show  that  the 
nominal  party  had  no  knowledge,  but  it  must  be  made 
to  appear  that  the  real  parties,  when  they  are  present 
and  active  in  the  conduct  of  the  action,  had  no  knowl- 
edge.   The  showing  in  this  case  fails  to  make  this  appear. 

The  presumption  is  in  favor  of  the  correctness  of  the 
decision  of  the  trial  court  in  overruling  the  motion  for 
a  new  trial.  It  is  incumbent  upon  the  appellant  not 
only  to  show  error,  but  to  show  that  the  error  was 
prejudicial  or  probably  prejudicial  to  him. 

The  real  parties  in  interest,  the  beneficiaries,  the  actual 
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plaintiffs,  were  all  jointly  interested  in  the  prosecution 
of  the  suit.  If  they  seek  a  new  trial  on  account  of  the 
incompetency  of  the  juror,  and  that  they  had  no  knowl- 
edge thereof,  they  should  show  that  none  of  them  had 
such  knowledge  or  that  none  of  them  waived  the  incom- 
petency. 

If  the  nominal  party  had  no  knowledge  of  the  rela- 
tionship, and  the  real  and  active  parties  in  interest  had 
such  knowledge,  but  failed  to  take  advantage  of  it,  or 
consented  that  the  juror  might  serve,  it  would  be  a 
travesty  upon  justice  to  permit  the  want  of  knowledge 
on  the  part  of  the  nominal  party  to  overthrow  the  judg- 
ment when  the  real  party  had  such  knowledge  and 
waived  or  consented  to  the  juror  serving. 

A  shadow  ought  not  be  permitted  to  outweigh  the 
substance.  It  does  not  appear  that»  the  real  parties  in 
interest  had  no  knowledge  of  the  relationship  at  the 
time  the  juror  was  accepted.  This,  under  the  circum- 
stances shown,  must  be  made  to  appear  affirmatively 
before  the  appellant's  contention  will  be  permitted  to 
overthrow  the  judgment. 

But  aside  from  the  question  of  waiver,  were  the  juror 
and  the  appellee  related  ?  It  is  clear  that  they  were  not 
related  by  consanguinity.  If  related  at  all  it  was  by 
affinity.  Appellant's  contention  is  that  they  were 
related  by  affinity,  while  appellee  insists  that  no  rela- 
tionship exists  between  them  by  affinity. 

Affinity  is  an  artificial  relationship.  Bouvier  Law 
Die. ,  defines  it  thus :  ' '  The  connection  existing  in  conse- 
quence of  marriage  between  each  of  the  married  persons 
and  the  kindred  of  the  other.  It  is  distinguished  from 
consanguinity,  which  denotes  relationship  by  blood. 
Affinity  is  the  tie  which  exists  between  one  of  the 
spouses  with  the  kindred  of  the  other.  Thus  the  rela- 
tions of  my  wife,  her  brothers,  her  sisters,  her  uncles, 
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are  allied  to  me  by  afl&nity ;  and  my  brothers,  sisters, 
etc.,  are  allied  in  the  same  way  to  my  wife.  But  my 
brother  and  the  sister  of  my  wife  are  not  allied  by  the 
ties  of  aflSnity."  Anderson's  Law  Die,  defines  afl&nity 
as  *'The  tie  which  arises  from  marriage  between  the 
husband  and  the  blood  relations  of  the  wife,  and  between 
the  wife  and  the  blood  relations  of  the  husband." 

In  Higbe  v.  Leonard,  1  Denio,  186,  this  language  is 
used :  "A  husband  is  related  by  affinity  to  all  the  con- 
sangutnet  of  his  wife  and  vice  versa  the  wife  to  the 
husband's  consanguinei ;  for  the  husband  and  wife 
being  considered  one  flesh,  those  who  are  related  to  the 
one  by  blood  are  related  to  the  other  by  affinity.  But 
the  consanguinei  of  the  husband  are  not  at  all  related 
to  the  consanguinei  of  the  wife. " 

It  is  apparent  from  these  definitions  that  relationship 
by  affinity  always  depends  upon  the  blood  of  the  two 
spouses,  and  cannot  extend  beyond  such  blood  kindred. 
The  definitions  exclude  the  affinity  relatives  of  the 
respective  spouses.  My  wife's  brother's  wife  is  related 
to  my  wife  by  affinity  because  of  the  blood  relationship 
existing  between  my  wife  and  her  brother ;  but  she  is 
not  related  to  me  by  affinity,  because  there  is  no  blood 
in  common  between  us.  In  other  words,  the  affinity 
relatives  of  my  wife  are  not  my  affinity  relatives,  and 
vice  versa. 

Whilst  the  husband  and  wife  are  sometimes  figura- 
tively said  to  be  one  flesh,  they  are  not  necessarily  of 
one  blood,  for  marriage  by  blood  relations  within  cer- 
tain  degrees  are  forbidden.  It  is  the  offspring  that  is 
of  the  blood  of  both.  In  determining  the  degrees  of 
relationship  by  consang^uinity  or  affinity,  like  in  deter- 
mining the  descent  of  property,  we  must  proceed  from 
a  single  definite  propositus.  In  .the  descent  of  property 
Vol.  14—3 
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the  propositus  is  the  ancestor  or  person  from  whom  the 
descent  is  reckoned.  In  consanguinity  it  is  a  simple 
definite  person ;  and  in  affinity  it  is  a  single  definite 
marriage.  Relationship  by  affinity  extends  only  through 
one  marriage.  The  two  lines  of  blood  meet  in  the  hus- 
band and  wife.  One  line  of  affinity  extends  from  the 
husband  to  the  wife's  blood  kindred  and  the  other  line 
extends  from  the  wife  to  the  husband's  blood  kindred. 
But  new  blood  cannot  be  introduced  by  the  marriage  of 
the  affinity  relatives  of  either.  If  it  be  assumed  that  a 
husband  and  wife  are  of  one  flesh  or  blood  in  conse- 
quence of  the  marriage,  then  the  blood  relations  of  each 
become  related  by  consanguinity,  and  each  additional 
marriage  would  introduce  a  new  line  of  blood.  Thus 
when  my  wife's  brother  marries,  his  wife  becomes 
related  to  me,  and  when  his  wife's  sister  marries,  her 
husband  becomes  related  to  me.  This  would  lead  to 
infinite  absurdity.  Or  if  it  be  assumed  that  relationship 
by  affinity  extends  through  more  than  one  marriage, 
then  my  wife's  blood  relation  can  extend  my  affinity 
relationship  by  their  marriages;  and  we  would  have 
degrees  of  affinity  based  upon  the  number  of  marriages; 
or  by  adding  another  degree  for  each  marriage,  just  as 
api)ellant's  counsel  have  done  in  their  brief,  in  which  it 
is  asserted  that  the  juror  and  the  appellee  are  related  in 
the  seventh  degree  by  affinity.  This  would  make  rela- 
tionship by  affinity  of  more  importance  than  relation- 
ship by  consanguinity,  upon  which  it  is  based. 

The  degrees  of  relationship  by  consanguinity  of  a 
husband  or  wife  to  a  third  person  is  determined  by 
counting  up  to  the  common  ancestor  and  down  to  the 
related  party,  and  the  degree  of  relationship  by  affinity 
is  found  by  counting  up  to  the  common  ancestor  of 
the  consanguinei  and  then  counting  down. 

The  juror  complained  of  was  related  to   appellee's 
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wife  by  affinity  only.  This  did  not  relate  the  juror  and 
appellee  by  affinity.  The  husbands  of  second  cousins 
could  not  possibly  fall  within  the  line  of  computation. 
The  juror  cannot  be  related  to  the  appellee  without 
departing  from  the  principle  upon  which  relationship 
by  affinity  is  determined.  It  is  sometimes  said  that 
there  is  a  connection  between  parties  arising  from  mar- 
riage, which  is  neither  consanguinity  nor  affinity.  It 
is  called  affinitas  affinitatis^  Bouv.  Die.  (Erskine's  Inst., 
1,  6,  8).  It  is  sometimes  confused  with  and  called  affin- 
ity. As  a  general  rule,  however,  this  connection  is  too 
vague  and  shadowy  for  judicial  cognizance.  In  any 
event  it  is  not  recognized  by  our  statute.  Section  240, 
supra. 

It  is  true  that  in  some  cases  this  relationship  or  con- 
nection has  been  recognized  by  the  courts.  Thus  in 
Markham  v.  Lee,  22  E.  4,  2  (cited  in  Mounson  v.  West^ 
1  Leonard  Eep.  89),  the  defendant's  challenge  to  the 
array  was  sustained,  because  the  sheriff's  wife  was  a 
sister  to  the  plaintiff's  wife.  And  in  15  H.  7,  9  (cited  in 
Leonard  Eep.  89),  the  challenge  was  sustained  becausd 
the  brother  of  the  wife  of  the  defendant  had  married 
the  daughter  of  the  sheriff. 

In  Foot  V.  Morgan,  1  Hill  (N.  Y.),  654,  it  was  held 
that  a  justice  of  the  peace  who  had  married  the  sister 
of  the  plaintiff  was  incompetent  to  try  the  case.  And 
in  New  York,  etc,  R,  B.  Co.  v.  Schuyler,  28  How. 
Prac.  187,  it  was  held  that  a  judge  who  had  married 
the  first  cousin  of  one  of  the  defendants  was  incompe- 
tent, etc. 

These  are  the  only  cases  which  have  come  under  our 
observation  which  directly  support  appellant's  conten- 
tion. The  appellant  cites  and  relies  upon  the  case  of 
Paddock  v.  Wells,  2  Barb.  Ch.  331.  It  is  there  said : 
"Eelationship  by  affinity  may  also  exist  between  the 
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husband  and  one  who  is  connected  by  marriage  with  a 
blood  relative  of  the  wife.  Thus  where  two  men  marry 
sisters  they  become  related  to  each  other  in  the  second 
degree  of  affinity,  as  their  wives  are  related  in  the  sec- 
ond degree  of  consanguinity."  This  latter  statement  is 
mere  dictum  for  there  was  no  such  question  before  the 
court.  The  question  there  before  the  court  was  whether 
or  not  the  vice-chancellor  was  competent  to  sit,  he  being 
a  first  cousin  of  a  former  husband  of  the  defendant; 
there  being  issue  living  of  the  first  marriage. 

We  believe  the  weight  of  authority  as  well  as  reason 
and  logic  is  opposed  to  appellant's  contention.  In  Coke 
Litt.  527,  it  is  laid  down  that  the  marriage  of  the 
juror's  son  with  the  daughter  of  the  plaintiff  is  not  a 
principal  cause  of  challenge  as  it  would  be  if  the  juror 
himself  had  married  the  daughter  of  the  plaintiff. 

In  2  Steph.  Com.,  it  is  said :  *'The  consanguinei  of 
the  wife  are  the  affines  of  the  husband  and  vice  versa ; 
but  the  affines  of  the  wife  are  not  those  of  the  husband, 
nor  are  the  affines  of  the  husband  those  of  the  wife." 

In  Waterhouse  v.  Martin,  Peck  (Tenn.)  374,  it  is  held 
that  there  is  no  relation  by  affinity  between  a  party  to 
the  suit  and  the  judge  whose  son's  wife  is  an  aunt  of 
such  party.  In  Hume  v.  Bank,  10  Lea  (Tenn.)  1,  it  is 
held  that  a  judge  is  not  incompetent  to  sit  in  a  cause 
in   which  the  husband  of  his  wife's  sister  is  a  party. 

In  Poydras  v.  Livingston,  5  La.  (2  Martin,  482, 
293),  it  was  decided  that  although  the  wives  of 
thfe  judge  and  the  defendant  were  related  by  consan- 
guinity in  the  fourth  degree,  the  husbands  were  not 
related  by  affinity,  and  that  the  judge  was  not  disquali- 
fied. « 

In  Chinn  v.  State,  47  Ohio  St.  575  (11  L.  R.  A.  630), 
it  was  held  in  a  criminal  case  that  a  defendant  was  not 
related  by  either  consanguinity  or  affinity  to  his  wife's 
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brother's  wife.  See  also  Cooper's  Justinian  422  ;  Tay- 
lors Civil  Law  339;  1  Bishop  Mar.  and  Div.,  section 
314 ;  Jxistinian  Inst.  1,  10,  6 ;  1  Chitty's  Black.  485, 
note  5. 

The  juror  was  not  incompetent.  Under  this  rule 
above  stated,  it  is  true  that  if  two  men  should  marry 
sisters,  one  would  not  be  disqualified  by  this  fact  alone 
from  serving  on  a  jury  where  the  other  is  a  party.  But 
there  are  many  other  grounds  for  challenging  a  juror 
than  those  enumerated  in  the  statute.  A  juror  must 
be  disinterested,  impartial,  free  from  bias  and  preju- 
dice. If  by  reason  of  his  relationship  or  by  reason  of 
his  association  with  a  party  he  has  become  biased  or 
prejudiced  or  rendered  partial,  he  may  be  challenged 
for  such  cause.     Thornton  Juries  and  Inst,  page  79. 

Another  cause  for  a  new  trial  is  that  a  juror,  Pickens, 
was  incompetent  for  the  reason  that  * '  the  mother  of  the 
wife  of  this  juror  was  a  full  cousin  to  the  firfet  wife  of 
William  Roach,  and  this  Mrs.  Roach  was  the  mother  of 
the  wife  of  the  defendant  (appellee),  Thomas  L. 
Phillips." 

In  other  words,  the  mother  of  the  juror's  wife  and 
the  mother  of  appellee's  wife  were  first  cousins  by  con- 
sanguinity. 

This  makes  the  juror's  wife  and  appellee's  wife  related 
in  consanguinity  in  the  sixth  degree,  or  second  cousins. 

But  this,  under  the  rule  above  stated,  did  not  relate 
the  juror  and  appellee  by  afl&nity. 

Another  cause  for  a  new  trial  is  that  the  court  erred 
in  giving  instructions  1,  2,  3,  4,  5  and  6  on  its  own 
motion.  This  is  a  joint  assignment,  and  if  any  one  of 
the  instructions  is  good,  the  cause  is  not  well  assigned. 
Some  of  these  instructions  are  not  assailed,  and  are 
unquestionably  good. 

It  is  lastly  contended  that  the  court  erred  in  refusing 
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to  give  instructions  3,  5,  and  6,  asked  by  the  appellant. 
This  is  also  a  joint  assignment.  No  specific  objection 
is  made  to  the  6th.  The  court  instructed  the  jury  fully, 
and  when  the  instructions  refused  are  considered  in  con- 
nection with  those  given,  the  appellant  has  no  cause  for 
complaint. 

Judgment  affirmed. 

Ross,  J.  concurs  in  result,  but  thinks  the  decision 
overrules  Hudspeth  v.  Herston,  supra^  and  it  should  be 
so  stated. 

Gavin,  J. — I  am  not  satisfied  that  a  waiver  is  estab- 
lished as  against  heirs  who  were  neither  parties  to  the 
suit  nor  appearing  and  participating  in  the  prosecution 
of  the  cause.     Upon  the  affinity  question  I  concur. 

Filed  December  10.  1895. 


No.  1,595. 

Clemmitt  et  al.  v.  Watson. 

CoNSPraACY. — Master  and  Servant. — Damages, — Agreement  of  Part 
of  Employes  to  Quit  Work, — A  mere  agreement  by  two  or  more 
employes  of  a  coal  mine  to  quit  work  at  the  mine  if  a  certain 
employe  is  not  discharged,  and  a  quitting  on  the  employer's  refusal 
to  discharge,  by  reason  ^^f  whioh  ^nrl^ j^j-.  tlie  mine  is  r\ 
gnnh   ATn|^]^vP|  f.hrr>wT|   nut,  of  ^imilnvTTiftTit    Hnfta  ||^f. 

conspiracy  rendering  them  liable  to  suck^mploga  for  being  thrown 
out  of  work. 
Same. — Who  are  Conspirators. — One  person  is  not  liable  as  a  con- 
spirator with  another,  where  the  latter  does  an  act  without  the 
former's  knowledge  or  consent,  simply  because  he  thinks  such 
former  person  i^ashes  it  done. 

From  the  Greene  Circuit  Court. 

Davis  &  Moffett  and  N.  R.  Hysel,  for  appellants. 
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J.  S,  Bays^  for  appellee. 

Q-AVIN,  J. — Appellee  sued  to  recover  damages  for  an 
alleged  wrongful  conspiracy,  whereby  he  was,  through 
threats,  etc.,  driven  from  his  employment,  etc.  So  far 
as  objections  are  made  to  the  complaint  it  may  be  good. 

Counsel  have  pot  ^^^vfT^^^  ^^  ^^^^  ^^^^  ^^^"<' »"  Tmliinia 
no  conspiracy  is  a  crime,  except  it  be  to  commit  a  felony. 
There  was  a  law  by  which  the  acts  charged  against 

*  

appellants  would  have  been  criminal.  R.  S.  1881,  sec- 
tion 2126.  But  this  was  repealed  by  the  acts  of  1889. 
Elliott  Supp.,  section  357. 

In  England  and  Ireland  the  doctrine  of  conspiracies 
has  been,  in  many  cases,  pushed  to  the  utmost  verge, 
some  courts  holding  it  to  be  a  criminal  conspiracy  for 
two  or  more  workmen  to  combine  together  to  get  their 
wages  raised,  or  for  two  or  more  to  combine  to  prevent 
the  payment  of  rent  due  or  the  fulfillment  of  other 
personal  civil  obligations.  King  v.  Journeymen  Tailors, 
8  Mod.  11  ;  Reg.  v.  Pamell,  14  Cox  C.  C.  514. 

These  decisions  were  largely  due  to  a  general  feeling 
of  the  necessity  of  repression  caused  in  England  by 
dread  of  consequences  of  trades-union  organizations,  and 
in  Ireland  by  the  agitations  of  Parnell  and  others.  The 
tendency  both  of  legislation  and  decisions  in  England 
has,  in  later  years,  been  toward  a  modification  of  the 
extreme  and  rigorous  doctrines  of  conspiracy  announced 
by  earlier  judges. 

In  the  United  States,  in  many  jurisdictions,  both 
Federal  and  State,  the  common  law  conspiracy  is  still 
a  crime,  and  the  ordinary  legal  consequences,  both  civil 
and  criminal,  follow  its  commission. 

Some  of  these  decisions  in  this  country  approve  of 
the  broad  and  far-reaching  definitions  of  conspiracy 
which  were  advanced  by  the  English  and  Irish  courts. 
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State  V.  Donaldson,  (3  Vr.)  32  N.  J.  L.  151 ;  Stale  v. 
Burnham,  15  N.  H.  39<i ;  Mogul  Steamship  Co.  v. 
McGregor,  L.  R.,  1892,  A.  C.  25;  Walsby  v.  Anleij, 
7  Jur.  (1861)  N.  S.  465;  Law  Qr'ly.  Rev.,  Vol.  6,  pp. 
129,   247,  363. 

There  is  much  confusion  in  the  numerous  efforts  to 
determine  the  proper  hmits  of  criminal  conspiracy  at 
common  law.  For  the  purposes  of  this  case  it  is  unnec- 
essary that  this  vexed  problem  be  solved. 

In  the  case  of  Severinghaus  v.  Beckman,  9  Ind.  App. 
388,  we  held  that  whei:e  a  *' conspiracy  is  alleged  to 
have  been  formed  to  commit  an  act  which,  if  done  by 
one  alone,  would  be  an  actionable  wrong,  or  where  the 
conspiracy  charged  is  not,  by  law,  a  crime,  then  the  con- 
spiracy is  not  the  gravamen  of  the  action,  and  the  tort, 
for  the  accomplishment  of  which  it  was  formed,  must  be 
well  pleaded"  in  order  to  constitute  a  cause  of  action. 

In  its  instructions,  we  are  of  the  opinion  that  the 
court  erred.  At  the  request  of  the  appellee,  the  court, 
after  instructing  the  jury  that  each  defendant  had  a 
right,  acting  independently,  to  quit  work,  says : 

''1.  But  if  you  find  from  the  evidence  that  the 
defendants,  or  any  two  or  more  of  them,  combined  and 
agreed  among  themselves  to  quit  work  at  the  coal  mine, 
and  thus  stop  the  working  of  the  mine  unless  the  plain- 
tiff was  discharged  from  work,  and  that  by  reason  of 
such  agreement  and  the  acts  of  the  defendants,  or  any 
two  or  more  of"  the  defendants  pursuant  to  such  agree- 
ment, the  plaintiff  was  thrown  out  of  work  and  thereby 
sustained  any  damage,  you  should  find  for  the  plain- 
tiff. 

''2.  If  you  find  from  the  evidence  that  the  defend- 
ants, or  two  or  more  of  the  defendants,  agreed  among 
themselves  not  to  work  in  the  coal  mine  unless  the 
plaintiff  was  thrown  out  of  employment  at  the  coal 
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mine,  and  that  the  company  refused  to  throw  the  plain- 
tiff out  of  employment,  and  that  th^  defendants,  or  two 
or  more  of  them,  (juit  work  at  said  mine  pursuant  to 
such  agreement,  and  that  by  reason  of  such  agreement 
and  said  defendants  quitting  work,  the  mine  stopped 
running  and  plaintiff  was  thereby  thrown  out  of  employ- 
ment, then  you  should  find  for  the  plaintiff. " 

By  the  first,  appellants  are  held  liable  if  they  '  *  com- 
bined and  agreed  among  themselves  to  quit  work  at  the 
coal  mine,  and  thus  stop  the  working  of  the  mine  unless 
the  plaintiff  was  discharged  from  work,"  and  by  reason 
thereof  and  of  their  acts  he  was  thrown  out  of  work. 
By  the  second,  appellants  are  held  liable  if  they  agreed 
among  themselves  not  to  work  with  appellee,  and  upon 
the  company's  refusing  to  discharge  him  they  quit,  and 
by  reason  thereof  the  mine  was  stopped  and  he  thrown 
out  of  work.  These  charges  do  not  require  the  exist- 
ence of  malice,  threats,  intimidation  or  violence.  There 
is,  under  them,  no  duty,  by  contract  or  otherwise,  resting 
on  appellants  to  continue  to  work,  nor  any  duty,yby 
contract  or  otherwise,'  resting  on  the  employer  to  con- 
tinue appellee  in  his  service.  Under  these  instructions 
nothing  more  is  necessary  than  a  mere  agreement 
among  themselves  to  quit  if  appellee  was  retained  and 
a  quitting  upon  the  employer's  refusal  to  discharge. 

While  it  is  true  that  under  all  civilized  forms  of  gov- 
ernment, every  man  surrenders  for  the  general  good  a 
certain  amount  of  that  absolute  freedom  of  action 
which  may  adhere  to  the  individual  in  an  independent 
or  natural  state,  yet,  under  our  institutions,  it  is  a 
cardinal  principle  that  each  man  retains  tiie  greatest 
freedom  of  action  compatible  with  the  general  welfare. 
The  right  to  control  his  own  labor  and  to  bestow  or 
withhold  it  where  he  will,  belongs  to  every  man.  Even 
though  he  be  under  contract  to  render  services,  the 
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courts  Will  not  interfere  to  compel  him  to  specifically 
perform  them.  Arthur  v.  OakeSj  63  Fed.  Rep.  310  (25 
L.  R.  A.  414). 

So  far  as  appears  by  these  instructions  none  of  the 
ippellants  were  under  any  continuing  contract  to  labor 
^f or  their  employer.  Each  one  could  have  quit  without 
incurring  any  civil  liability  to  him.  What  each  one 
could  rightfully  do  certainly  all  could  do,  if  they  so  de- 
sired, especially  when  their  concerted  action  was  taken 
peaceably  without  any  threats,  violence,  or  attempt  at 
intimidation. 

There  is  no  law  to  compel  one  man  or  any  body  of 
men  to  work  for  or  with  another  who  is  personally 
obnoxious  to  them.  If  they  cannot  be  by  law  compelled 
to  work,  I  am  wholly  unable  to  see  how  they  can  incur 
any  personal  liability  by  simply  ceasing  to  do  that  which 
they  have  not  agreed  to  do,  and  for  the  performance  of 
which  they  are  under  no  obligation  whatever. 

Under  our  law  every  workman  assumes  many  risks 
arising  from  the  incompetency  or  negligence  of  his  fel- 
low-workmen. It  would  be  an  anomalous  doctrine  to 
hold  that  after  his  fellows  have  concluded  that  he  was 
not  a  safe,  or  even  a  desirable  companion,  they  must 
continue  to  work  with  him,  under  the  penalty  of  pay- 
ing damages  if,  by  their  refusal  to  do  so,  the  works  are 
for  a  time  stopped  and  he  thrown  out  of  employment. 
We  cannot  believe  it  to  be  in  accordance  with  the  spirit 
of  our  institutions  or  the  law  of  the  land,  to  say  that  a 
body  of  workmen  must  respond  in  damages  because 
they,  without  malice  or  any  evil  motive,  peaceably  and 
quietly  quit  work,  which  they  are  not  required  to  con- 
tinue, rather  than  remain  at  work  with  one  who  is  for 
any  reason  unsatisfactory  to  them.  To  so  hold  would 
be  subversive  of  their  natural  and  legal  rights  and  tend 
to  place  them  in  a  condition  of  involuntary  servitude. 
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In  Arthur  v.  Oakes,  supra,  and  in  Longshore  Print, 
and  Pub.  Co.  v.  Howell  (Or.),  38  Pac.  Rep.  547,  it  was 
decided  that  a  '> strike"  was  not  necessarily  illegal  or 
unlawful  if  conducted  in  a  proper  manner,  and  in  the  lat- 
ter case  it  was  further  adjudged  that  it  might  be  right- 
ftdly  carried  on  to  compel  the  employer  to  limit  the 
number  of  his  apprentices. 

By  a  further  instruction  the  court  told  the  jury :  * '  If 
you  find  from  the  evidence  that  the  driver  or  hauler  in 
the  coal  mine  refused  to  haul  plaintiff's  coal,  and  that 
the  defendants  did  not  induce  or  persuade  or  procure 
him  to  refuse  to  haul  coal  for  the  plaintiff,  then  the 
defendants  would  not  be  liable  for  such  refusal  to  haul 
said  coal.  But,  if  you  further  find  that  the  driver  knew 
of  any  agreement  among  the  defendants,  or  of  any  two 
or  more  of  the  defendants,  to  quit  work  unless  the  plain- 
tiff was  discharged  from  work  at  said  coal  mine,  and 
that  said  driver  believed  that  he  was  advancing  the 
interest  of  the  defendants  by  refusing  to  haul  coal  for 
the  plaintiff,  and  for  that  reason  refused  to  haul  coal 
for  plaintiff,  then  the  driver  was  a  co-conspirator,  and 
the  defendants  or  any  two  or  more  of  them,  if  you 
should  find  they  entered  into  any  such  agreement, 
would  be  liable  for  the  acts  of  such  driver  the  same  as  if 
they  had  done  it  themselves. "  This  instruction  ought 
not  to  be  sustained.  The  utmost  that  could  rightfully 
be  claimed  under.it,  by  facts  set  forth,  would  be  that 
the  jury  might,from  the  facts  set  out  and  the  other  facts 
in  the  case,  conclude  that  the  driver  was  really  acting 
in  concert  with  the  appellants.  Surely  it  could  not  be 
asserted  as  a  matter  of  law  that  one  is  a  conspirator 
with  others  in  doing  an  act  without  their  knowledge  or 
consent,  inducement,  persuasion  or  procurement,  but 
simply  because  he  thought  they  wanted  it  done. 

Exceptions  were  properly  taken  to  these  instructions ; 
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they  are  properly  brought  into  the  record ;  the  giving  of 
each  was  assigned  as  cause  for  new  trial,  and  they  are 
urged  as  causes  for  reversal  in  appellants'  brief. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Ross,  J. ,  concurs  in  the  result. 

Filed  December  10, 1895. 


No.  1.616. 

Deering  and  Company  v.  Armstrong,  Admr. 

CJoNTRACT. — Sub-purchaser y  Promise  to  pay  Notes  of  His  Vendor. — 
Staivjte  of  Frauds. — An  agreement  by  a  sub-purchaser  of  a  machine 
to  pay  as  the  consideration  certain  notes  executed  by  his  vendor, 
the  original  purchaser,  to  the  original  vendor,  as  part  of  the  pur- 
chase-price thereof,  is  not  within  the  statute  of  frauds,  as  it  is  only 
a  promise  to  pay  his  own  debt. 

From  the  Boone  Circuit  Court. 

R.  W.  Harrison  and  H.  C  Wills^  for  appellant. 

Davis,  J. — The  court  below  sustained  a  demurrer  to 
the  complaint  filed  by  appellant  against  the  estate  of 
George  Armstrong,  deceased.  It  was  averred  in  the 
complaint  in  substance  that  one  JS^orwood  purchased  of 
appellant  a  reaping  machine  and  executed  four  prom- 
issory notes  therefor ;  that  he  paid  two  of  the  notes  and 
then  sold  the  machine  to  said  George  Armstrong  in 
consideration  of  an  agreement  by  him  to  pay  the  two 
notes  executed  by  Norwood  to  appellant  then  remaining 
unpaid ;  that  said  Armstrong  took  and  kept  the 
machine  and  afterwards  died  without  having  paid  the 
notes,  and  that  said  notes  are  due  and  unpaid. 
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We  are  informed  that  the  court  below  sustained  the 
demurrer  on  the  ground  that  the  promise  was  to  pay 
the  debt  of  another  and  therefore  in  violation  of  the 
statute  of  frauds.  Counsel  for  appellee  have  not  filed 
any  brief.  George  Armstrong,  who  assumed  and  agreed 
to  pay  the  debt  of  Norwood  to  appellant,  as  the  consid- 
eration for  the  machine  purchased  by  him  of  Norwood, 
did  no  more  than  promise  to  pay  his  own  debt.  Such 
promise  is  therefore  not  within  the  statute  of  frauds, 
and  the  appellant  is  entitled  to  recover  on  the  facts 
alleged  in  the  complaint.  Bateman  v.  Butler^  124  Ind. 
223 ;  Haggerty  v.  Johnston,  48  Ind.  41 ;  Jndson  v. 
Romaine,  8  Ind.  App.  390;  Spurgeon  v.  Swain,  13 
Ind.  App.  188. 

Judgment  reversed,  with  instructions  to  overrule 
demurrer  to  complaint. 

FQed  December  10,  1895.  ' 


No.  1,691. 

East  et  al.  v.  McKeb. 

New  Trial. — Newly  Discovered  Evidence. — Diligence, — A  new  trial  om 
the  ground  of  newly  discovered  evidence  is  properly  refused  for 
lack  of  diligence  in  discovering  the  same,  where  the  person  whose 
evidence  is  alleged  to  have  been  newly  discovered  was  the  only 
other  person  in  a  store  at  the  time  of  an  alleged  settlement,  which 
the  applicant  for  new  trial  seeks  to  establish,  although  he  did  not 
know  that  such  person  was  within  hearing  distance. 

Same. — After  Term, — Complainty  Essentials  Of. — The  complaint  in  an 
application  for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence should  set  forth,  not  only  the  issues  and  the  evidence  given 
on  the  trial,  but  also  an  affidavit  of  the  i>erson  whose  evidence  is 
alleged  to  have  been  newly  discovered,  with  a  statement  of  the 
facts  to  which  he  will  testify. 
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Same. — After  Term. — Complaint,  Verification, — The  complaint  in  an 
application  for  a  new  trial  after  the  term,  on  the  ground  of  newly 
discovered  evidence,  should  be  verified,  although  the  statute  does 
not  expressly  provide  therefor. 

Same. — After  Term, — Complaint. — Parties. — All  persons  who  are  par- 
ties to  the  original  action  and  in  any  way  affected  by  the  judgment 
therein,  should  be  made  parties  to  an  application  for  a  new  trial 
after  the  term,  on  the  ground  of  newly  discovered  evidence. 

From  the  Greene  Circuit  Court. 

E.  Short  and  Slinkard  &  Hendren^  for  appellants. 

H.  C.  Shaw  and  Davis  &  Moffett^  for  appellee. 

Ross,  J. — The  appellants  filed  their  complaint  in  the 
court  below  for  a  new  trial  on  account  of  newly  dis- 
covered evidence.  A  demurrer  for  want  of  facts  was 
sustained  to  the  complaint,  and  the  correctness  of  this 
♦ruling  of  the  court  below  presents  the  only  question  on 
this  appeal. 

Before  considering  the  sufficiency  of  the  facts  alleged 
to  constitute  a  cause  of  action,  it  may  be  well  to  advert 
to  the  rules  governing  actions  of  this  character. 

An  application  for  a  new  trial  after  term,  except  as 
provided  by  section  563,  R.  S.  1881  (section  572,  Bums 
R.  S.  1894),  is  an  independent  proceeding  and  the  com- 
plaint, therefore,  must  affirmatively  show  by  proper 
allegations,  a  cause  for  a  new  trial  governed  by  the 
rules  applicable  to  such  proceedings.  Sanders^  Admx. , 
V.  Lot/y  45  Ind.  229  ;  Hiatt  v.  Ballinger^  59  Ind.  303  ; 
Kitch  V.  OattSj  79  Ind.  96  ;  Hines  v.  Driver ^  100  Ind. 
315,  and  cases  cited. 

If  the  facts  pleaded  do  not  state  a  cause  for  which  a 
new  trial  should  be  granted,  a  demurrer  thereto  for 
want  of  sufficient  facts  should  be  sustained. 

All  persons  who  were  parties  to  the  original  action,  if 
in  any  way  affected  by  the  judgment  rendered  therein 
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should  be  made  parties  to  the  application.  Carver  v. 
Compton,  51  Ind.  451. 

Wlien  the  application  is  based  upon  newly  discovered 
evidence,  the  complaint  should  set  forth  not  only  the 
issues  and  the  evidence  given  on  the  trial  of  the  cause, 
but  also  an  aflfidavit  of  the  person  whose  evidence  is 
alleged  to  have  been  newly  discovered,  with  a  statement 
of  the  facts  to  which  such  person,  if  called  as  a  witness, 
will  testify.  This  evidence  and  the  affidavit  need  not 
be  embodied  in  the  complaint,  but  are  made  parts 
thereof  by  exhibits  filed  therewith,  when  the  instru- 
ments containing  them  and  filed  as  exhibits,  have  been 
properly  pleaded.     Hines  v.  Driver^  supra. 

The  statute,  section  563,  R.  S.  1881  (section  572,  Bums 
R.  S.  1894),  requires  that  applications  for  a  new  trial 
for  causes  discovered  after  the  term  at  which  the  verdict 
or  decision  was  rendered  shall  be  made  not  later  than 
the  second  term  after  the  discovery,  and  at  no  time 
after  one  year  from  the  date  of  the  rendition  of  the  final 
judgment. 

The  complaint  should  also  show  the  diligence  used  by 
the  applicant  to  discover  the  offered  evidence,  prior  to 
the  trial  of  the  cause  and  the  time  when  such  evidence 
was  discovered.  Keisling  v.  Beadle^  1  Ind.  App.  240  ; 
Chicago^  etc.,  R.  R.  Co.  v.  McKeehan,  6  Ind.  App.  124 ; 
Hines  v.  Driver j  supra;  Allen  v.  Bond,  Trustee,  112 
Ind.  623 ;  Ward  v.  Voris,  117  Ind.  368 ;  Schnurr  v. 
Stults,  119  Ind.  429. 

While  the  statute  does  not  provide  that  the  complaint 
shall  be  verified,  the  nature  of  the  proceeding  and  neces- 
sity for  its  being  made  in  good  faith,  and  that  it  appear 
so  in  the  application  itself  would  seem  to  require  it  to 
be  verified.  McDaniel  v.  Graves,  12  Ind.  465  ;  Cox  v. 
HutchingSy  21  Ind.  219. 

It  follows,  therefore,  that  in  order  to  state  a  cause 
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which  will  warrant  the  court  in  granting  a  new  trial 
the  complaint  must  show : 

1.  The  issues  in  the  original  action. 

2.  The  evidence  given  on  the  trial  of  the  cause. 

3.  The  newly  discovered  evidence,  and    - 

4.  The  diligence  exercised  to  discover  the  evidence 
before  the  trial. 

From  these  facts  it  must  appear,  (1)  that  the  evi- 
dence which  is  alleged  to  be  newly  discovered  was  dis- 
covered after  the  trial ;  (2)  that  the  party  used  due  dili- 
gence to  discover  it  before  the  trial ;  (3)  that  it  is  ma- 
terial to  the  issues,  going  to  the  merits  of  the  cause  and 
not  merely  for  the  purpose  of  impeaching  the  character 
of  a  witness ;  (4)  that  it  is  not  cumulative,  and  (5)  that 
it  is  of  such  a  kind  and  character  that  it  ought  or  would 
produce  a  different  result  on  another  trial.  Rickart  v. 
Davis,  42  Ind.  164. 

The  judgment  in  the  original  action  was  rendered 
September  29,  1894,  and  the  complaint  for  a  new  trial 
was  filed  February  1,  1895,  hence  the  record  discloses 
that  the  proceedings  were  opportunely  brought  after  the 
new  evidence  was  discovered,  and  within  the  time  desig- 
nated by  the  statute. 

The  exhibits  containing  the  evidence  given  on  the 
trial,  and  the  affidavit  embracing  the  statement  of  the 
party  whose  evidence  is  alleged  to  be  newly  discovered 
are  properly  a  part  of  the  complaint,  as  pleaded. 

Applications  for  a  new  trial  based  upon  alleged  newly 
discovered  evidence  are  in  the  nature  of  extraordinary 
proceedings,  for  they  attack  the  correctness  of  a  judg- 
ment after  trial  upon  which,  it  must  be  assumed,  the 
parties  had  ample  opportunity  to  present  all  the  facts 
relative  to  the  matter  in  controversv.  For  that  reason 
the  complaint  for  a  new  trial  must  show  that  the  newly 
discovered  evidence  is  not  only  original  or  non-cumula- 
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tive  evidence,  but  also  such  facts  as  will  authorize  the 
court  in  saying  that  the  applicant  was  diligent  in  his 
search  for  evidence  to  sustain  his  part  of  the  issues  before 
the  trial.  If  a  litigant  is  not  diligent  and  vigilant  in 
preparing  his  case  for  trial,  and  by  reason  thereof  he 
fails  to  discover  and  produce  at  the  trial  material  evi- 
dence, his  inattention  and  negligence  forever  estop 
him  from  invoking  the  aid  of  the  court  and  getting 
another  opportunity  to  make  the  defense  of  which  he 
did  not  avail  himself.  The  policy  of  the  law  is  to  reward 
the  diligent,  but  the  sluggard,  once  having  lost  his 
opportunity,  shaU  suffer  for  his  slothfulness. 

That  the  courts  look  with  disfavor  upon  such  applica- 
tions, and  grant  them  with  great  reluctance,  seems  to 
be  well  established  by  the  authorities.  Wynne  v.  New- 
man^s  Admr.y75Ya,  811  (817);  Moore r. Philadelphia 
Bank,  5  S.  &  R.  40  ;  Hobler  v.  Cole,  49  Cal.  260 ;  People 
V.  Sutton,  73  Cal.  243 ;  Wallace  v.  Kunler,  42  Ga.  462  ; 
4  Minor  Inst.  758. 

In  Baker  v.  Joseph,  16  Cal.  173,  the  court  says: 
**  AppUcations  for  this  cause  are  regarded  with  distrust 
and  disfavor.  The  temptations  are  so  strong  to  make 
a  favorable  showing,  after  a  defeat  in  an  angry  and 
bitter  controversy  involving  considerable  interest,  and 
the  circumstance  that  testimony  has  j  ust  been  discovered, 
when  it  is  too  late  to  introduce  it,  so  suspicious,  that 
courts  require  the  very  strictest  showing  to  be  made  of 
diligence,  and  all  other  facts  necessary  to  give  effect  to 
the  claim. 

*  *  The  law  treats  with  disfavor  all  attempts  to  re-open 
causes  upon  the  ground  of  newly  discovered  evidence, 
and  never  permits  it  to  be  done  except  upon  a  clear  and 
tinequivocal  showing  that  the  applicant  was  diligent  in 
his  efforts  to  procure  the  evidence  for  the  first  trial.  It 
Vol.  14—4 
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will  be  presumed  that  the  litigant  could  have  discovered 
the  evidence  in  due  time  by  the  use  of  proper  means, 
and  this  presumption  can  only  be  rebutted  by  a  satis- 
factory showing  to  the  contrary,  particularly  stating 
the  means  employed."  Chicago^  etc.,  R.  R,  Co.  v. 
ilcKeehan,  supra. 

In  Hines  v.  Driver,  supra,  at  page  321,  it  is  said : 
*^The  lav  favors  the  diligent  and  punishes  the  slug- 
gards. Its  policy  is  to  compel  parties  to  be  ready  for 
trial  and  to  try  their  causes  at  the  time  appointed,  and 
to  so  try  them  as  that  all  the  evidence  they  can  procure 
shall  be  introduced  and  the  litigation  finally  terminated. 
A  party  who  seeks  to  re-open  the  litigation  on  the  ground 
that  he  has  discovered  new  evidence  must,  for  the 
reasons  stated,  be  prepared  to  establish  every  essential 
element  of  such  a  case  strongly,  clearly  and  satisfac- 
torily." 

And  this  court  in  the  case  of  Keisling  v.  Readle, 
supra,  says:  '*The  strong  presumption  is  that  by 
proper  effort  the  party  might  have  discovered  the  evi- 
dence and  used  it  on  the  trial,  and  that  his  not  having 
done  so  is  owing  either  to  intentional  omission  or  to 
unpardonable  neglect.  To  rebut  this  presumption  he 
must  make  out  a  case  free  from  delinquency.  His 
excuse  must  be  so  broad  as  to  dissipate  all  sunnise  to 
the  contrary.  He  must  show  that  he  was  on  the  alert, 
but  that,  notwithstanding,  the  evidence  eluded  him. " 

Counsel  for  appellants  insist  that  the  application  or 
complaint  clearly  shows  that  the  appellants  were  dili- 
gent in  their  efforts  to  ascertain  and  produce,  at  the 
trial,  all  of  the  evidence  obtainable ;  that  they  exercised 
such  diligence,  energy  and  caution  in  their  search  for 
and  investigation  of  the  facts  and  circumstances  bear- 
ing on  and  surrounding  the  matters  in  controversy  as  a 
reasonable,  prudent  person  would  have  exercised. 
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If,  as  appellants  insist,  the  facts  alleged  show  that 
they  were  diligent  and  vigilant,  then  the  presumption 
that  they  knew  or  might  have  known  of  the  evidence 
before  the  trial  of  the  cause,  is  overcome.  So,  when 
the  facts  constituting  the  diligence  used  are  alleged,  it 
becomes  a  question  for  the  court  to  determine  whether 
or  not  they  show  such  a  degree  of  diligence  prior  to  the 
trial,  in  seeking  for  the  evidence,  as  would  entitle  them 
to  a  new  trial  on  account  of  such  newly  discovered  evi- 
dence. Keisling  v.  Readle,  supra;  Allen  v.  Bond, 
Tr.,  supra. 

The  facts  alleged  in  the  complaint  before  us  show 
that  the  defense  relied  upon  at  the  trial  was  a  settle- 
ment alleged  to  have  been  had  between  one  of  the 
appellants  and  the  appellee  in  September,  1893,  at  the 
drug  store  of  one  James  M.  Campbell,  the  person  whose 
evidence  it  is  averred  is  newly  discovered.  The  dili- 
gence shown  is  in  substance  that  while  it  was  known  to 
appellants  that  Campbell  was  in  the  store  at  the  time 
the  alleged  settlement  was  made,  they  did  not  know 
that  he  heard  the  conversation  which  was  being  held 
with  the  appellee ;  that  the  appellant  Ziba  P.  East, 
who  had  the  settlement  with  appellee,  was  at  the  time  of 
►the  making  of  such  settlement  ''very  much  interested 
therein  and  did  not  know  of  the  close  presence  of  said 
Campbell;  he  did  not  know  nor  did  he  think  that  said 
Campbell  was  close  enough  to  said  parties  at  the  time 
of  said  conversation  for  said  witness  to  have  heard  said 
conversation  ;  that  his  back  was  to  said  witness  and 
when  the  conversation  was  finished  they  went  out  of 
said  store,  and  did  not  notice  where  said  witness  was; 
that  the  last  time  he  saw  said  witness  he  was  more 
than  thirty  feet  from  said  parties,  nor  did  he  know  said 
witness  had  moved  up  closer  to  said  parties  ;  that  each 
of  said  plaintiffs  before  said  trial  used  the  diligence  to 
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procure  said  testimony  at  said  trial  as  follows,  to- wit : 
That  said  Ziba  P.  called  upon  his  co-plaintiff  herein  and 
they  went  over  every  transaction  about  this  mentioned 
suit  and  questioned  each  other  as  to  who  knew  any- 
thing about  said  matter  and  went  over  said  matter  in 
detail  and  only  learned  such  facts  and  such  witnesses  as 
are  shown  by  the  evidence  filed  herewith ;  that  after- 
wards, and  before  said  trial,  the  said  Ziba  P.  and  the 
wife  of  said  co-plaintiff  went  through  all  the  papers  of 
her  husband  for  the  purpose  of  ascertaining  any  facts 
about  said  matter;  that  Ziba  P.  and  his  wife  went 
through  all  his  papers  and  books,  which  they  then  had, 
for  the  purpose  of  ascertaining  any  facts  about  said 
matter  and  found  that  most  of  the  books  and  papers 
bearing  on  business  transactions  covering  the  date  of 
the  matter  in  controversy  had  been  destroyed  by  the  fire 
mentioned  in  the  testimony  of  Ziba  P.  East,  filed  here- 
with. He  then  wrote  to,  and  afterwards  went  to  Indian- 
apolis to  see,  Thomas  J.  East,  the  person  from  whom 
said  McKee  received  one  of  the  notes  sued  on ;  that  they 
went  over  the  whole  transaction  of  said  matter.  He 
went  .to  see  Ira  Abrams  the  person  who  executed  the 
$700.00  mortgage  notes  which  McKee  held  as  collateral 
security  and  questioned  him  closely  in  regard  to  said* 
matter  in  controversy ;  he  then  went  to  see  Mr.  Cruger, 
the  party  who  assumed  the  payment  of  the  above  notes 
of  Abrams,  and  who  paid  $100.00  to  McKee,  and  ques- 
tioned him  concerning  said  matter  in  controversy ;  he 
called  upon  Mr.  James  E.  Bull,  of  the  Commercial 
Bank,  of  Worthington,  and  questioned  him  concerning 
said  matter ;  that  said  East  had  often  deposited  notes 
as  collateral  security  with  said  Bull ;  he  also  went  to 
see  Frank  Mitchell,  a  business  man  of  Worthington, 
who  was  formerly  in  business  with  plaintiff,  and  ques- 
tioned him  concerning  said  matter  in  controversy ;  that 
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said  Ziba  P.  questioned  and  talked  with  many  citizens 
of  said  town  of  Worthington  and  upon  the  comers  of 
the  streets,  and  in  many  stores  in  said  town ;  that  said 
parties  questioned  each  and  every  person  whom  they  or 
either  of  them  knew  as  having  any  connection  with  the 
matter  in  controversy,  or  who  knew  to  their  knowledge 
any  facts  connected  with  said  transactions ;  that  they 
nor  either  of  them  knew  that  said  Campbell  had  any 
knowledge  of  the  facts  to  which  he  will  testify  until 
after  said  trial,  and  that  they  nor  either  of  them  could 
discover  before  said  trial,  nor  during  the  term  at  which 
said  cause  was  tried,  the  said  testimony  of  said  James 
M.  Campbell." 

The  affidavit  of  James  M.  Campbell  shows  that  he 
and  the  appellant  Ziba  P.  East  were  in  the  former's 
store  talking  when  the  appellee  came  in  and  he  and 
East  began  talking;  that  he  overheard  their  conversa- 
tion, they  being  but  about  ten  feet  distant  from  where 
he  was. 

The  material  fact  which  the  appellants  sought  to 
establish  as  a  defense  to  the  appellee's  cause  of  action 
was  that  a  settlement  had  taken  place,  and  this  settle- 
ment, if  one  was  made,  was  made  in  the  drug  store  of 
James  M.  Campbell  and  at  a  time  when  it  was  known 
that  he  was  in  the  store,  and  not  far  distant  from  the 
parties  making  it.  Who,  but  Campbell,  outside  of  the 
parties  themselves,  could  know  of  the  settlement  if  one 
took  place?  He  was  the  only  person,  other  than  the 
parties,  who  was  in  a  position  to  hear  and  know  what 
was  taking  place.  Of  him,  first  of  all  would  a  diligent 
person  have  made  inquiry  to  ascertain  what,  if  any- 
thing, he  had  heard  of  what  took  place  between  the 
parties,  and  yet  the  complaint  nowhere  discloses  that 
any  inquiry  was  ever  made  of  him  until  nearly  two 
months  after  the  trial.     It  appears  that  the  appellants 
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failed  to  make  inquiry  of  the  only  person  who  would 
probably  know  the  facts,  although  they  knew  of  his 
presence  and  that  he  was  the  only  person  who  could 
possibly  have  overheard  what  took  place.  Such  a  show- 
ing is  conclusive  against  the  appellants  that  they  failed 
to  search  for  evidence  where,  in  the  very  nature  of  things, 
it  was  most  likely  to  be  discovered.  The  appellants  are 
not  excused  simply  by  showing  that  they  did  not  know 
that  Campbell  had  heard  what  took  place;  that  he 
was  thirty  feet  away  from  the  parties ;  that  appellant 
Ziba  P.  East's  back  was  toward  Campbell,  and  that  he, 
East,  was  very  much  interested  in  the  settlement  which 
was  taking  place,  and  did  not  observe  or  know  that 
Campbell  had  approached  near  enough  to  hear  what 
was  being  said.  If  he  was  in  a  position  so  that  he 
could  not  see  whether  Campbell  was  near  enough  to 
hear,  and  in  fact  did  hear  what  was  taking  place,  com- 
mon vigilance  would  have  led  him  to  go  to  see  Campbell 
and  make  sure  that  he  was  not  in  a  position  to,  and 
did  not,  hear  the  conversation  between  him  and  appellee. 

Diligence  in  the  search  of  evidence  means  more  than 
simply  the  act  of  making  inquiry  of  those  with  whom 
we  come  in  contact,  as  to  what  they  may  know  with 
reference  to  the  matter  in  controversy,  it  means  thor- 
ough and  untiring  search  in  the  immediate  vicinity  of 
the  place  where  the  occurrence  took  place,  and  inquiry 
of  those  who  were  known  or  by  reasonable  search  could 
be  found,  who  were  present  or  in  a  position  where  they 
might  have  known  the  facts. 

There  are  several  cases  decided  by  our  own  court 
where  as  great,  if  not  a  greater,  degree  of  diligence  was 
shown  than  is  shown  here,  and  yet  the  court  refused  to 
grant  a  new  trial  on  account  of  new  evidence  discov- 
ered.    Keisling  v.  Readle,  supra;  Chicago^  etc.,  R.  S. 
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Co.  V.  McKeehan^  supra;  Test  v.Larsh,  100  Ind.  562; 
Pemberton  v.  Johnson,  113  Ind.  538. 

Having  arrived  at  the  conclusion  that  the  facts 
alleged  fail  to  show  due  diligence  on  the  part  of  the 
appellants  to  discover  the  evidence  which  they  seek  to 
produce  as  newly  discovered,  it  is  unnecessary  to  con- 
sider or  decide  whether  or  not  the  offered  evidence  is 
cumulative. 

The  court  below  did  not  err  in  sustaining  the  demur- 
rer to  the  complaint. 

Judgment  affirmed. 

FUed  December  10,  1805. 


No.  1,711. 


Indiana  Natural  Gas  and  Oil  Co.  v.  Jones  et  al. 


Evidence. — Presumption, — Natural  CkLs, — Injury  to  Premises — It  will 
not  be  presumed  in  the  absence  of  evidence,  that  natural  gas  cannot 
be  conducted  through  pipes  without  injury  to  the  premises 
through  which  it  passes. 

Natural.  Gas. — Damages. — Future  Losses  by  Fire  and  Explosions. — 
Eminent  Domain. — Condemnation  Proceedings. — Damages  cannot 
be  allowed  for  probable  future  losses  by  fire  and  explosions  as 
index>endent  items,  disconnected  from  the  diminished  value  of  land, 
in  proceedings  to  condemn  the  same  for  laying  pipes  to  convey 
natural  gas. 

Same. — Instrvxitions  to  Jury. — Invading  Province  of  Jury, — Con- 
demnation Proceedings. — An  instruction  that  natural  gas  is  highly 
inflammable  and  liable  to  explode,  and  that  in  considering  the  dam- 
ages to  be  stssessed  for  land  condemned  to  lay  pipes  to  convey  such 
gas,  the  jury  may  consider  the  probability  of  injuries  from  fire  or 
explosions  which  may  result  from  the  ordinary,  careful,  and  pru- 
dent operation  of  the  pipe  line,  invades  the  province  of  the  jury  in 
assuming  that  there  will  be  a  probability  of  accidents  with  the  best 
of  care. 
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From  the  Howard  Circuit  Court. 

Winfield  &  Taber,  for  appellant. 

Branyan  &  Branyan,  Morrison  &  Holman  and 
Blacklidge,  Shirley  &  Moon,  for  appellees. 

Reinhard,  J. —  Appellant  instituted  separate  con- 
demnation proceedings  against  the  appellees  for  the 
purpose  of  laying  pipes  to  convey  natural  gas  through 
their  lands.  Appraisers  were  duly  appointed  by  the 
Grant  Circuit  Court,  who  made  an  award  in  each  case 
to  which  appellees  filed  exceptions.  By  change  of  venue 
the  causes  were  transferred  to  the  Howard  Circuit 
Court,  and  there  the  api)ellees  filed  amended  exceptions. 
The  causes  having  been  consolidated  by  agreement, 
there  was  a  trial  by  jury,  and  a  verdict  in  favor  of  each 
of  the  appellees,  assessing  the  damages  largely  in  excess 
of  the  amount  awarded  by  the  appraisers. 

Many  errors  are  relied  upon,  but  in  view  of  the  con- 
clusion we  have  reached,  the  solution  of  most  of  these 
will  become  unnecessary. 

On  the  trial  of  the  cause  the  court,  at  the  request  of 
the  appellees,  charged  the  jury  as  follows : 

*'In  cases  of  this  kind  it  is  presumed  that  the  com- 
pany will  put  in  and  maintain  a  pipe  line,  in  a  reason- 
ably prudent  and  careful  manner,  but  natural  gas  is  a 
highly  inflammable  substance,  and  liable  to  explode;  so 
in  this  case,  in  considering  the  damages  to  be  assessed, 
you  may  take  into  consideration  the  probability  of  inju- 
ries from  fire  or  explosions,  which  may  result  from  the 
ordinary,  prudent  and  careful  operation  of  the  pipe 
line." 

In  another  instruction  the  court  charged  the  jury  as 
follows : 

^' All  damages  to  which  defendants  are  legally  entitled 
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must  be  recovered  in  proceedings  of  this  character  in 
one  action,  for  successive  actions  cannot  be  maintained. 
In  considering  the  question  as  to  the  amount  the 
defendants  should  recover  you  should  include  not  only 
damages  for  the  injuries  to  the  land  resulting  from 
putting  in  a  pipe  line,  but  also  all  damages  which  will 
probably  result  from  the  careful  and  reasonably  prudent 
maintenance  of  the  same  in  the  future." 

It  is  true  that  courts  take  judicial  knowledge  of  the 
fact  that  natural  gas  is  a  highly  inflammable  and 
explosive  substance.  Jamieson  v.  Ind,  Nat.  Oas  and 
Oil  Co.,  128  Ind.  555  (12  L.  E.  A.  652);  Mississinewa 
Mining  Co.  v.  Pattonj  129  Ind.  472.  Hence,  the  first 
part  of  the  first  instruction  as  above  set  forth  is  cor- 
rect, at  least  as  an  abstract  proposition  of  law.  But 
that  there  is  any  ''probability  of  injuries  from  fire 
or  explosions,  which  may  result  from  the  ordinary,  pru- 
dent and  careful  operation  of  the  pipe  lines,"  we  are 
not  prepared  to  affirm.  On  the  other  hand,  it  must 
be  presumed,  we  think,  until  the  contrary  is  made  to 
appear  by  proper  evidehce,  that  natural  gas  may  be 
safely  confined  and  transported  in  receptacles  and  pipes 
for  an  indefinite  distance.  We  grant  that  courts  must 
take  cognizance  of  things  that  must  happen  according 
to  the  laws  of  nature,  and  that,  therefore,  they  will 
take  notice  of  the  fact  that  when  natural  gas  comes 
in  contact  with  air  and  fire  it  will  ignite,  and  that 
explosions  may  follow.  Gas  pipes  may  also  explode 
from  the  mere  pressure  exerted  by  the  gas.  But 
that  it  is  impossible  or  even  improbable  that  iron 
pipes  can  be  manufactured  which  will  not  explode  or 
leak  when  natural  gas  is  conducted  through  them  is 
quite  another  proposition,  and  one  of  which  courts  will 
not  take  notice  in  the  absence  of  proof.  It  seems  to  us 
that  in  the  first  instruction,  as  above  set  out,  the  court 
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assumed  that  with  the  best  of  care  there  would  be  a 
probability  of  accidents  arising  from  the  causes  named. 
This  was  invading  the  province  of  the  jury.  The  court 
should  have  left  it  to  the  jury  to  decide  from  the  evi- 
dence whether  or  not  there  was  such  a  probability. 

The  Legislature  has  imposed  upon  gas  companies  the 
duty  of  conducting  gas  only  through  sound  wrought  or 
cast  iron  pipe  and  casings,  tested  to  a  pressure  of  at 
least  four  hundred  pounds  to  the  square  inch,  and  for- 
bids the  transportation  thereof  through  such  pipes  and 
casings  at  a  pressure  exceeding  three  hundred  pounds 
per  square  inch,  nor  otherwise  than  by  the  natural  press- 
ure of  the  gas  flowing  from  the  wells.  The  law  like- 
wise requires  that  natural  gas  shall  be  safely  and 
securely  confined  in  well-pipes  and  other  safe  and 
proper  receptacles,  and  shall  not  be  allowed  to  escape. 
E.  S.  1894,  section  7507,  et  seq.  By  the  very  act  under 
which  the  appropriation  proceedings  are  carried  on,  it 
devolves  upon  such  companies  as  the  appellant  to  bury 
their  pipes  in  the  ground  so  as  not  to  interfere  with  the 
cultivation  Of  the  soil,  or  the  eicisting  drainage,  and  to 
replace  the  soil  in  the  manner  in  which  it  wa§  taken 
from  the  ground.  R.  S.  1894,  section  5103,  et  seq. 
(Elliott  Supp.  1016,  et  seq). 

The  presumption  must  prevail,  (1)  that  what  the 
Legislature  has  commanded  shall  be  done,  can  be  done, 
and  (2)  that  it  will  be  done.  It  must  b6  presumed,  as 
the  court  very  properly  told  the  jury,  that  the  appellant 
will  discharge  its  duty  by  conducting  the  line  *^in  a 
reasonably  prudent  and  careful  manner,"  and  by  other- 
wise conforming  to  all  the  statutory  requirements.  If 
this  be  true,  it  follows  as  a  necessary  corollary,  we 
think,  that  there  is  a  further  presumption  that  no  inju- 
ries will  arise  from  the  prudent  management  of  the 
lines,  and  if  any  do  occur  it  will  be  only  in  exceptional 
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cases,  or  through  the  negligence  of  the  operators.  It 
may  be  very  true,  indeed,  that  natural  gas  cannot  be 
conducted  through  pipes  without  injury  to  the  premises 
through  which  it  is  to  pass,  but,  if  so,  we  think  the  fact 
should  be  established  by  proper  evidence,  and  is  not  a 
matter  of  presumption. 

But  the  instructions  set  forth  are  open  to  another 
objection,  which  we  shall  now  proceed  to  point  out. 
We  shall  not  dispute  the  correctness  of  the  proposition 
that  in  an  action,  such  as  this  is,  the  plaintiff  must 
recover  all  damages,  present  and  prospective,  to  which 
he  will  ever  be  entitled  by  reason  of  the  careful  and 
prudent  operation  of  the  Une.  He  cannot  split  up  his 
remedies.  Such  is  the  rule  in  railroad  condemnation 
cases.  Behman  v.  New  Albany, etc,  R,  R.  Co.,  8  Ind. 
App.  200.  And  the  same  rule  applies  in  the  class  of 
cases  to  which  the  present  one  belongs. 

The  jury,  therefore,  had  the  right  to  consider  any 
elements  of  future  injury  to  the  land  by  reason  of  the 
appropriation.  Such  elements  of  future  injury,  how- 
ever, can  only  be  considered  for  the  purpose  of  deter- 
mining to  what  extent,  if  any,  they  will  deteriorate  the 
value  of  the  land  at  the  time  of  the  condemnation.  To 
whatever  extent  the  exposure  will  diminish  the  value  of 
the  premises,  to  that  extent,  and  to  that  only,  can  the 
question  of  future  loss,  other  than  that  which  can  be 
determined  by  a  definite  estimate,  such  as  additional 
fencing,  ditching,  etc. ,  be  considered  at  all,  and  no  com- 
pensation can  be  allowed  for  probable  future  losses  by 
fire  and  explosion  arising  from  the  prudent  operation  of 
the  line,  as  independent  items  of  damages,  disconnected 
from  the  question  of  the  diminished  value  of  the  land 
affected  by  the  proceedings.  The  rule  governing  in 
railroad  cases  is  well  stated  by  a  standard  author  as 
follows :     ''It  is  to  be  borne  in  mind  that  compensation 
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is  not  to  be  given  for  increased  exposure  to  fire,  nor  for 
increased  insurance  rates,  nor  for  probable  losses  by  fire 
in  the  future  for  which  no  recovery  can  be  had,  but 
simply /or  depreciation  in  the  value  of  the  property  by 
reason  of  the  danger  from  fire.  The  evidence  should, 
therefore,  be  limited  to  showing  all  the  facts  in  regard 
to  the  situation  of  the  property  and  improvements  rela- 
tively to  the  railroad,  and  perhaps  to  showing  the  dis- 
tance from  the  road  to  which  the  danger  extends. 
Evidence  of  actual  damages  by  fire  before  the  assess- 
ment of  damages  should  be  excluded."  Lewis  Emi- 
nent Domain,  section  497. 

We  fully  agree  with  the  doctrine  here  expressed.  It 
is  amply  supported  by  an  abundance  of  decided  cases 
and  we  have  not  been  referred  to  any  case  by  coimsel 
for  appellees  in  which  it  has  been  held  that  future  inju- 
ries from  fire,  etc. ,  may  be  compensated  as  independent 
items  of  damage.  Our  own  cases,  relied  upon  by 
appellees'  coimsel,  do  not  disclose  the  rule  differently 
from  the  way  in  which  it  is  here  stated.  Those  cases 
directly  bearing  on  the  question  now  under  considera- 
tion fully  recognize  the  correctness  of  the  doctrine  above 
enunciated.  Indeed,  the  appellees'  learned  counsel  con- 
cede its  correctness,  but  *^  think  the  court's  instructions 
complained  of,  taken  as  a  whole,  proceed  upon  the 
theory  contended  for  by  appellant's  counsel. "  To  this 
proposition  we  are  unable  to  give  our  assent.  In  the 
great  mass  of  instructions  given  to  the  jury,  both  at 
the  request  of  the  appellant  and  that  of  appellees,  and 
of  the  court's  own  motion,  we  have  not  been  referred  to 
any,  nor  have  we  been  able  to  find  one  after  diligent 
search,  in  wliich  the  jury  are  given  to  understand  that 
elements  of  damage  by  fire  and  explosion  can  only  be 
considered  in  connection  with  the  question  of  the  dete- 
rioration of  the  value  of  appellees'  real  estate.     Ordin- 
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arily,  it  is  true,  error  cannot  be  predicated  on  the  failure 
of  the  court  to  instruct  the  jury  upon  any  given  ques- 
tion, unless  the  party  desiring  such  instruction  submit 
the  same  in  writing  with  a  request  that  it  be  given. 
But  here  the  question  is  not  upon  the  refusal  of  the 
court  to  instruct  the  jury  upon  any  particular  proposi- 
tion, but  whether  the  error  presumably  committed  in 
giving  certain  instructions  has  been  cured  by  other 
instructions  given,  so  that,  when  considered  as  a  whole, 
the  instructions  may  be  said  to  state  the  law  correctly. 

It  is  evident  to  our  minds  that  the  case  was  submitted 
to  the  jury  upon  an  erroneous  theory,  so  far  as  the 
question  of  damages  that  may  accrue  by  reason  of  fires 
and  explosions  is  concerned.  By  the  instructions  above 
set  out,  the  question  of  damages  from  future  losses 
by  fires  and  explosions  as  independent  items  and  not 
connected  with  the  value  of  the  lands  is  made  both 
prominent  and  important  to  an  extent,  as  we  think, 
that  renders  it  highly  probable,  in  view  of  the  large 
damages  awarded,  that  the  jury  were  misled  thereby. 

For  the  reasons  stated,  the  appellant's  motion  for  a 
new  trial  should  have  been  sustained. 

Judgment  reversed. 

Filed  December  11,  1895. 

Note. — The  authorities  as  to  liability  for  negligence  in  the  escape 
and  explosion  of  gas  are  collected  in  an  extensive  note  to  the  cases  of 
Ohio  Oas  Fuel  Co.  v.  Andrews  (Ohio),  29  L.  R.  A.  887  ;  Lebanon  Light 
H.  <t  T.  Co.  y.  Leap  (Ind.),  29  L.  R.  A.  842,  and  McOahan  v.  Indian- 
apolis Natural  Gas  Co.  (Ind.),  29  L.  R.  A.  355. 
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No.  1,561. 

Johnson  et  al.  v.  Ballard. 

Appbllatb  Procedurk. — Sufficiency  of  Evidence. — Evidence  Not  in 
Record, — The  sufficiency  of  the  evidence  will  not  be  considered  on 
appeal,  where  the  evidence  is  not  contained  in  the  record. 

From  the  Orange  Circuit  Court. 

McCormich  &  Cox,  for  appellants. 

TF.  A.  Traylor  and  W.  S,  Hunter ,  for  appellee. 

Gavin,  C.  J. — The  only  errors  assigned  in  this  court 
are  that  the  court  below  erred  in  overruling  the  motion 
for  a  new  trial,  and  in  rendering  judgment  against 
appellants  on  the  finding. 

The  causes  for  a  new  trial  relate  to  the  sufficiency  of 
the  evidence.  There  is  in  the  record  no  bill  of  excep- 
tions bringing  in  or  attempting  to  bring  in  the  evidence 
or  any  part  of  it. 

There  was  a  general  finding  in  favor  of  the  appellee, 
judgment  was  properly  rendered  upon  it  for  the  amount 
found  due  appellee. 

No  error  appears  in  the  record. 

Judgment  affirmed. 

Filed  December  12,  1895. 


No.  1,608. 

The  Chicago  and  Southeastern  Railway  Company 

V.  Wheeler. 

Pleading.  —  Complaint. —  Railroad, —  Damages.—  Animals. —  Juris- 
diction.— ^A  complaint  against  a  railway  company  for  killing  plain- 
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tiff's  horses,  alleging  that  plaintiff  owns  a  farm  lying  in  the  county 
where  suit  is  brought,  and  that  his  horses  entered  on  the  railroad 
track  at  an  un  fenced  point  on  the  lands  of  an  adjoining  owner,  is 
insufficient  to  show  that  the  horses  were  killed  in  the  county  where 
the  suit  is  brought. 

JxTRiSDicnoN. — Demurrer  for  Want  of  Facta. — An  objection  to  the 
jurisdiction  on  the  ground  that  the  action  has  been  commenced  in 
the  wrong  county  cannot  be  raised  under  a  demurred  for  want  of 
facts. 

Sams. — Action  in  Wrong  County. — Arrest  of  Judgment. — An  objec- 
tion to  the  jurisdiction  on  the  ground  that  the  action  is  brought  in 
the  wrong  county  may  be  made  on  a  motion  in  arrest  of  judgment, 
although  section  486,  R.  S.  1894,  provides  that  such  objection  shall 
bd  deemed  to  have  been  waived,  unless  taken  by  answer  or  demur- 
rer. 

From  the  Hamilton  Circuit  Court. 

W.  i2.  Crawford  and  U.  C.  Stover ^  for  appellant. 
TF.  Boothy  for  appellee. 

LoTZ,  J. — The  appellee's  horses  entered  upon  the 
appellant's  right  of  way  and  railroad  track  at  a  point 
where  it  was  not  fenced,  and  were  killed  by  the  locomo- 
tive and  cars.  He  brought  this  action  to  recover  dam- 
ages for  the  injury  done.  Appellants  demurred  to  the 
complaint  for  want  of  facts.  This  demurrer  was  over- 
ruled, and  it  then  answered  by  way  of  general  denial. 
The  cause  was  tried  by  a  jury,  and  a  special  verdict  was 
returned,  upon  which  the  court,  after  overruling  appel- 
lant's motion  for  a  judgment  in  its  favor  on  the  ver- 
dict and  overruling  its  motion  in  arrest,  rendered 
judgment  in  favor  of  the  appellee. 

The  first  assignment  of  error  is  that  the  trial  court 
erred  in  overruling  appellant's  demurrer  to  the  com- 
plaint. The  complaint  avers  that  the  defendant's  rail- 
road runs  from  the  city  of  Anderson  west,  through 
Hamilton  county ;  ''that  the  plaintiff  is  the  owner  of  a 
farm  in  said  county  lying  along  and  joining  the  line  of 
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said  railway  company,  and  one  George  Haverstick  is 
also  the  owner  of  a  farm  joining  his,  and  also  said  rail- 
way company  lying  on  both  sides  thereof,  over  which 
said  railway  lays ;  that  along  and  through  which  the 
defendant  has  *  *  *  failed  to  fence  or  enclose  its 
line  of  railway  *  »  ♦  along  and  through  said 
farms  *  *  *;  that  on  the  21st  day  of  December, 
1893,  the  plaintiff  was  the  owner  of  two  black  mares  of 
the  value  of  $300.00,  which  he  kept  on  his  farm  on  pas- 
ture, and  at  said  date  his  horses  entered  on  the  lands  of 
said  Haverstick,  and  thence  upon  the  defendant's  line  of 
railway  at  said  point  where  it  was  not  fenced  *  *, 
and  while  thereupon  the  defendant  by  its  engine  and 
train  of  cars  *  *  *  ran  over,  injured,  and  killed  the 
*     two  horses." 

The  objection  made  to  the  complaint  is,  that  it  does 
not  appear  that  the  horses  were  killed  in  Hamilton 
county.  It  is  not  shown  in  what  part  of  the  county 
appellee's  farm  is  situated.  For  aught  that  appears  it 
may  be  on  the  line  between  two  counties,  and  the 
Haverstick  farm  may  adjoin  it,  although  in  another 
county.  The  horses  entered  the  right  of  way  on  the 
Haverstick  land,  and  they  may  have  been  killed  in 
another  coimty  than  that  of  Hamilton. 

It  is  settled  by  many  decisions  that  the  statutory 
action  for  injuries  done  to  animals  which  have  entered 
upon  the  track  of  a  railroad  at  a  point  where  it  is  not 
fenced  is  local,  and  should  be  brought  in  the  county 
where  the  injury  was  done.  Lake  Erie^  etc.^  R.  W. 
Co.  V.  Fishbacky  5  Ind.  App.  403. 

It  is  held  in  some  cases  that  the  county  in  which  the 
injury  was  done  must  be  alleged  and  proved ;  that  it  is 
a  jurisdictional  fact.  Evansville,  etc.j  R.  J2.  Co.  v. 
Epperson,  69  Ind.  438. 

It  is  also  held  in  some  cases  that  the  question  of 
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locality  goes  to  the  jurisdiction  of  the  subject,  that  it 
cannot  be  waived,  and  may  be  assigned  as  error  for  the 
first  time  on  appeal.  Louisville,  etc.^  R.  W.  Co.  v. 
Davis,  83  Ind.  89. 

A  contrary  rule  has  been  asserted  in  other  cases,  it 
being  held  that  the  question  of  jurisdiction  in  such  cases 
does  not  go  to  the  general  subject,  but  only  to  the  par- 
tictdar  subject,  and  that  it  may  be  waived  under  sec- 
tion 346,  R.  S.  1894  (section  343,  R.  S.  1881),  which 
provides  ''that  the  objection  that  the  action  was  brought 
in  the  wrong  county  if  not  taken  by  answer  or  demur- 
rer shall  be  deemed  to  have  been  waived."  Indian- 
apolis, etc.,  R.  R.  Co.  V.  Solomon',  23  Ind.  534;  Cole- 
man V.  Floyd,  131  Ind.  330  ;  see  also  Elliott  Gen. 
Prac.,  p.  261,  262,  263,  where  this  subject  is  fully 
treated. 

In  this  case  there  was  no  demurrer  or  answer  raising 
the  question  of  jurisdiction,  and  it  cannot  be  raised 
under  a  demurrer  for  want  of  facts.  Lake  Erie,  etc., 
R.  W.  Co.  V.  Fishback,  supra;  Whitewater  R.  R. 
Co.  V.  Bridgett,  94  Ind.  216.  Neither  is  there  an 
assignment  of  error  caUing  in  question  the  jurisdiction 
of  the  trial  court.  But  there  was  a  motion  in  arrest  of 
judgment,  and  the  ruling  on  this  motion  is  assigned  as 
error.  As  anomalous  as  it  may  seem  in  view  of  section 
346,  supra,  still  the  supreme  court  has  held  that  the 
question  of  jurisdiction,  in  the  absence  of  an  answer  or 
demurrer  going  to  that  question,  may  be  raised  on  a 
motion  in  arrest.  Toledo,  etc.,  R.  W.  Co.  v.  Milligan, 
52  Ind.  605;  see  also  Louisville,  etc.,  R.  W.  Co.  v. 
Johnson,  11  Ind.  App.  328. 

A  motion  in  arrest  of  judgment  need  not  be  in  writ- 
ing, nor  need  it  point  out  the  grounds  therefor.  Fall 
V.  Haadrigg,  45  Ind.  576  ;  nor  need  it  be  brought  into 
Vol.  14—5 
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the  record  by  bill  of  exceptions.  Salander  v.  Lockwoodj 
66  Ind.  285  ;  Doctor  v.  Hartman,  74  Ind.  221. 

The  special  findings  as  to  the  description  of  the  local- 
ity in  which  the  horses  were  killed  is  the  same  as  the 
complaint.  The  evidence  is  not  in  the  record,  and  this 
court  has  no  means  of  determining  that  the  action  was 
brought  in  the  county  where  the  stock  was  killed. 

For  the  error  in  overruling  the  motion  in  arrest,  the 
judgment  is  reversed. 

FUed  December  12,  1895. 


No.  1.861. 

Keaton  V.  SiODEB,  Sr. 

Action. — Trespass. — Destruction  of  Growing  Crop, — Jurisdiction. — 
County, — An  action  for  the  destruction  of  growing  com  on  rented 
land,  by  cattle  wrongfully  permitted  to  go  upon  such  land,  is  an 
action  for  trespass  on  real  estate,  the  jurisdiction  of  which  is  in  the 
county  where  the  land  is  situated,  instead  of  that  in  which  the  de- 
fendant resides. 

From  the  Shelby  Circuit  Court. 
Hord  &  AdamSj  for  appellant. 
Adams  &  Carter^  for  appellee. 

Davis,  J. — The  record  shows  that  the  appellant 
owned  a  crop  of  com  cultivated  by  him  on  rented  land 
in  Hancock  county ;  that  while  the  com  was  growing 
the  appellee  wrongfully  permitted  his  cattle  to  enter 
upon  the  land  and  destroy  the  com;  that  appellant 
sued  appellee  before  a  justice  of  the  peace  in  Shelby 
county  to  recover  the  value  of  the  com  destroyed.     On 
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appeal  to  the  circuit  court  a  demurrer  was  sustained  to 
the  complaint.  The  only  question  presented  on  this 
appeal  for  our  consideration  is  one  of  jurisdiction.  If 
this  is  an  action  for  trespass  on  real  estate,  the  jurisdic- 
tion is  in  Hancock  county.     Section  308,  R.  S.  1804. 

If  it  is  an  action  for  trespass  to  personal  property  the 
jurisdiction  is  in  Shelby  county.  Sections  324,  1508, 
1511,  R.  S.  1894. 

The  facts  in  relation  to  renting  the  land,  description 
of  the  land,  planting  and  cultivating  the  com  thereon 
are  clearly  and  fully  alleged.  It  is  also  expressly 
charged  that  the  appellee  wrongfully  permitted  his 
cattle  to  go  upon  the  land  and  destroy  the  growing 
corn  thereon,  for  the  reasonable  value  of  which  he 
demands  judgment. 

Counsel  for  appellee,  in  support  of  their  contention 
that  the  action  is  for  trespass  to  real  estate,  cite  the 
following  authorities:  Blackstone,  Book  3,  pp.  209,  211; 
Bacon  Abridgment,  Vol.  9,  p.  484;  Chitty  Plead- 
ing, 16  Am.  Ed.,  Vol.  1,  p.  195;  Washb.  Real 
Property,  Vol.  1,  p.  3 ;  Turner  v.  Coolj  23  Ind.  56 ; 
Heavilon  v.  Heaviloriy  29  Ind.  509 ;  R.  S.  1894,  sec- 
tions 251,  288  and  1309  ;  Woodruff  v.  Adams,  5  Blackf. 
317 ;  Bennett  v.  Mclntire,  121  Ind.  231  (233);  Rv^kevY. 
McNeely,  4  Blackf.  179 ;  Lathrop  v.  Rogers,  1  Ind. 
554;  Loeb  v.  Matins,  37  Ind.  306 ;  Indiana,  etc.,  R.  W. 
Co.  V.  Foster,  107  Ind.  430 ;  Prtchard  v.  Campbell,  6 
Ind.  494 ;  Owens  v.  Lewis,  46  Ind.  488 ;  Rasor  v. 
Quails,  4  Blackf.  286. 

These  authorities  are  not  all  in  point  on  the  question 
under  consideration,  but  several  of  them  sustain  the 
proposition  that  where  the  breaking  of  the  close  is  the 
gist  of  the  action  the  trespass  to  the  real  estate  is  the 
initial  wrong  and  the  destruction  of  the  growing  crops 
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is  dependent  upon  it  and  merely  aggravates  the  dam- 
ages. 

Counsel  for  the  appellant  admit  that  if  the  charge  of 
the  complaint  counts  upon  a  trespass  of  the  real  estate 
in  Hancock  county  then  the  action  should  have  been 
brought  in  that  county,  but  they  contend  that  the  tres- 
pass charged  in  the  complaint  was  upon  personal  prop- 
erty, and  that  the  action  was  therefore  properly  brought 
in  Shelby  county,  at  the  township  where  the  appellee 
resided. 

In  support  of  the  proposition  that  growing  com  must 
be  considered  and  treated  as  personal  property,  counsel 
for  appellant  cite :  Northern  v.  State^  ex  reh ,  1  Ind. 
113;  Harvey  v.  Million^  67  Ind.  90;  Bricker  v.  IlugheSy 
4  Ind.  146 ;  Sherry  v.  Picken,  10  Ind.  375  ;  Matlock  v. 
Fryy  15  Ind.  483 ;  Weatherly  v.  Higgins,  6  Ind.  74 ; 
Lindley  v.  Kelley^  42  Ind.  294 ;  Barrett  v.  Choen,  119 
Ind.  66. 

Assuming  that  the  growing  com  should  be  treated  as 
personal  property,  the  question  yet  remains,  what  is  the 
gist  of  the  action? 

In  Prichard  v.  Campbelly  supra^  the  charge  was  that 
the  defendants  entered  upon  plaintiff's  land,  and  with 
force  took,  carried  away,  and  destroyed  the  com  stand- 
ing in  two  fields.  As  in  this  case  the  complaint  did  not 
seek  to  recover  any  damages  except  for  the  com.  It 
was  there  held  that  the  action  was  trespass  for  break- 
ing and  entering  the  close,  which  could  only  be  brought 
in  the  county  in  which  the  premises  are  situated,  and 
that  their  locaUty  ought  therefore  to  be  proved  as  they 
are  described.  In  Rasor  v.  Quails^  supra^  the  first 
count  in  the  declaration  was  for  breaking  the  plain- 
tiff's close  and  taking  and  carrying  away  a  certain 
quantity  of  his  grain.  It  was  there  held  that  the 
ground  of  action  contained  in  the  first  count  was  the 
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breaking  and  entering  the  plaintiffs  close,  and  that  the 
taking  away  the  grain  mentioned  in  the  count  belongs 
to  the  description  of  the  trespass,  and  is  only  laid  by  way 
of  aggravation.     See  also  Bennett  v.  Mclntire^  supra. 

In  Prichard  v.  Pampbelly  supra^  the  charge  was  that 
the  defendants  entered  upon  the  land  and  forcibly  took 
the  com.  In  this  case  the  charge  is  that  the  defendant 
wrongfully  permitted  his  cattle  to  enter  upon  the  land 
and  destroy  the  com.  If  the  gist  of  the  action  in  the 
case  last  cited  was  the  trespass  on  the  real  estate,  we  are 
not  able  to  see  how  we  could  hold  in  this  case  that  the 
gist  of  the  action  is  the  trespass  to  personal  property. 
Following  the  decision  in  that  case,  we  are  constrained 
to  hold  that  the  trial  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint  on  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject-matter  of  the  action. 

Judgment  affirmed. 

Filed  December  12,  1895. 


No.  1,719." 

Moore  v.  Schrader. 

Habmlbss  Error. — Evidejice, — Shipping  Orders  and  Way-hills, — 
Admission  in  evidence  of  shipping  orders  and  railway  way-bills  of 
goods  purchased  by  defendant  of  plaintiff,  to  show  that  he  actually 
received  the  goods,  if  error,  is  harmless,  where  defendant  admits 
having  received  the  same. 

SviDENCE. — Sale  on  Credit, — Evidence  that  defendant  and  his  wife 
purchased  goods  of  other  persons  in  his  own  name  and  on  his  own 
credit,  to  be  used  in  a  sanitarium,  of  which  he  was  manager,  is  ad- 
missible to  show  that  the  goods  in  suit  were  sold  to  and  on  defend- 
ant's credit. 
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From  the  Marion  Superior  Court. 

Pickens  &  CoXy  for  appellant. 
Harding  &  Hovey^  for  appellee. 

LoTZ,  J. — ^The  appellee  sued  the  appellant  to  recover 
the  value  of  certain  goods  alleged  to  have  been  sold  and 
delivered,  and  recovered  judgement  in  the  court  below. 

The  only  questions  presented  for  consideration  on  this 
appeal  relate  to  the  rulings  of  the  court  in  permitting 
the  appellee  to  give  in  evidence  certain  transactions 
between  the  appellant  and  other  i)ersons  not  parties  to 
this  action. 

The  appellee  gave  evidence  which  tended  to  prove 
that  the  goods  in  controversy  were  sold  to  and  on  the 
credit  of  the  appellant,  and  that  the  negotiations  there- 
for were  made  through  appellant's  wife,  as  his  agent, 
and  that  he  directed  her  to  make  the  purchases. 

The  appellant's  contention  was  (and  he  gave  evidence 
which  tended  to  support  it)  that  he  was  the  manager  of 
the  Spencer  Sanitarium  Company,  a  corporation,  and 
that  the  goods  were  purchased  for  the  corporation  and 
on  its  credit,  and  not  for  himself  personally. 

The  court  permitted  the  appellee  to  give  evidence  over 
the  appellant's  objection  of  other  transactions  to  the 
effect  that  about  the  same  time  the  goods  in  contro- 
versy were  purchased,  the  appellant  and  his  wife  made 
purchases  of  goods  of  other  persons  in  his  own  name 
and  on  his  own  credit  to  be  used  in  the  Sanitarium. 

The  general  rule  is  that  independent  and  discon- 
nected occurrences  and  transactions  which  do  not  bear 
directly  upon  the  issues  are  irrelevant,  and  should  not 
be  admitted  in  evidence.  But  to  this  rule  there  are 
exceptions;  as  where  there  is  a  system  or  method  of 
doing  business  running  through  various  similar  trans- 
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actions,  and  occurring  about  the  same  time  inde- 
pendent transactions  may  have  a  tendency  to  show  the 
method  and  the  intention  and  purpose  of  a  party  con- 
cerning the  fact  in  issue. 

Thus  even  in  criminal  cases,  where  the  crime  charged 
is  one  of  a  series  of  similar  transactions,  evidence  of  the 
other  independent  acts  may,  under  certain  circum- 
stances, be  admitted  to  prove  the  offense  charged. 
Card  V.  State^  109  Ind.  415;  1  Wharton  Ev.,  sections 
29,  42;  Wharton  Grim.  Ev.,  sections  29,  32,  84; 
Greenl.  Ev.,  section  53. 

And  when  the  question  is  whether  one  person  acted 
as  agent  for  another  on  a  particular  occasion,  the  fact 
that  such  person  so  acted  on  another  similar  occasion, 
is  deemed  to  be  relevant  for  the  purpose  of  establishing 
the  agency.  Bamett  v.  Glutingy  3  Ind.  App.  415; 
Hitchens  v.  RtckettSy  17  Ind.  625. 

Under  the  circumstances  of  this  case,  there  was  no 
error  in  admitting  the  evidence  complained  of. 

Complaint  is  also  made  of  the  ruling  of  the  court  in 
admitting  in  evidence  the  shipping  orders  and  railway 
way  bills  of  the  goods  bought  of  the  appellee. 

The  appellee  had  the  right  to  show  that  the  appellant 
had  actually  received  or  come  in  possession  of  the  goods 
purchased.  Whether  or  not  the  way  bills  and  shipping 
orders  tended  to  prove  the  fact  that  appellant  received 
the  goods,  we  need  not  decide,  for  the  appellant  admitted 
having  received  the  goods.  It  was  only  the  capacity  in 
which  he  received  them  that  was  in  dispute.  This  evi- 
dence, even  if  not  admissible,  was  harmless,  under  the 
circumstances  of  this  case. 

Judgment  affirmed. 

FQed  December  18,  1895. 


72  APPELLATE  COURT  OF  INDIANA, 


Kern  v.  Saul. 


No.  1,658. 

Kern  v.  Saul. 

Appeal. — Prom  What  Judgment  an  Appeal  Will  Lie, — ^A  judgment 
that  plaintiff  take  nothing  by  his  complaint,  and  that  defendant 
recover  his  costs,  on  overruling  a  demurrer  to  one  paragraph  of  the 
answer,  is  a  final  judgment,  although  a  reply  was  made  to  another 
paragraph,  from  which,  imder  section  644,  R.  S.  1894,  an  appeal 
will  lie. 

PL£ADiNa. — Ansioer. — Insufficient  as  a  Plea  of  Pailure  of  Consid- 
eration.— An  answer  setting  up  tliat  the  note  in  suit  was  given  for 
the  unpaid  purcliase-price  of  a  buggy  sold  under  a  warranty,  for 
$100,  and  that  there  has  been  a  breach  of  the  warranty,  that  the 
defendant  has  paid  $60,  and  that  the  buggy  is  not  worth  more  than 
$40,  is  insufficient  as  a  plea  of  failure  of  consideration,  in  the  ab- 
sence of  any  allegation  as  to  what  the  buggy  would  have  been 
worth  if  it  had  been  as  warranted,  or  as  to  the  depreciation  in  value 
from  the  breach. 

From  the  Howard  Circuit  Court. 

Moon  &  Wolf,  for  appellant. 
Blacklidge  d:  Shirley,  for  appellee. 

Davis,  J. — The  foundation  of  this  action  is  a  promis- 
sory note,  executed  by  the  appellee  to  the  appellant. 
The  appellee  answered  in  four  paragraphs : 

1.  General  denial. 

2.  Payment. 

3.  Failure  of  consideration. 

The  fourth  is  substantially  the  same  as  the  third. 

To  the  second  paragraph  the  appellant  replied,  and 
demurred  to  the  third  and  fourth  paragraphs.  The 
demurrer  was  overruled  to  each  paragraph.  The  appel- 
lant elected  to  stand  on  such  rulings  and  declined  to 
plead  further.     Final  judgment  was  thereupon  rendered 
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against  appellant  that  he  should  take  nothing  by  his 
complaint,  and  that  appellee  recover  his  costs.  The 
errors  assigned  are,  that  the  court  erred  in  overruling 
the  demurrer  to  each  paragraph  oi  the  answer.  On  the 
failure  of  appellant  to  controvert  the  material  allega- 
tions of  the  third  and  fourth  paragraphs  of  the  answer 
by  reply,  the  court  was  required  by  the  statute  to  take 
the  same  as  true  for  the  purpose  of  the  action.  Section 
386,  R.  S.  1894;  Adams^  Admr.^  v.  Tuley,  1  Ind. 
App.  490. 

The  appellant,  by  a  reply  of  general  denial,  contro- 
verted the  answer  of  payment.  On  the  failure  of  appel- 
lant to  reply  to  the  third  and  fourth  paragraphs  of 
answer,  after  the  several  demurrers  thereto  were  over- 
ruled, the  court  was  required  by  the  statute  to  render 
final  judgment  against  him  as  upon  a  default.  Section 
348,  R.  S.  1894.  The  judgment  that  appellant  should 
take  nothing  by  his  complaint,  and  that  appellee  should 
recover  his  costs,  was  an  ultimate  determination  of  the 
court  upon  the  whole  controversy  in  the  action.  City 
of  Jeffersonville  v.  Tomlin^  7  Ind.  App.  681.  It  is 
error  to  overrule  a  demurrer  to  an  insuflBcient  para- 
graph of  answer,  unless  it  affirmatively  appears  that 
the  ruling  was  harmless.  Norris  v.  Tice^  13  Ind. 
App.  17. 

The  confession,  for  the  purpose  of  the  action,  that  the 
facts  alleged  in  the  third  and  fourth  paragraphs  of 
the  answer  are  true,  necessarily  defeats  the  action,  if 
either  paragraph  is  sufficient  to  constitute  a  defense. 
Adams^  Admr.,  v.  Tuley,  supra. 

The  answer  of  payment  has  not  been  confessed,  but 
the  defense  of  failure  of  consideration,  if  sufficient,  has 
been  confessed  and  the  admission  of  the  truth  of  the 
facts  alleged  in  one  good  paragraph  of  answer  neces- 
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sarily  defeats  the  action.  Breidert  v.  KruegeVj  92  Ind. 
142. 

From  the  judgment  rendered  against  appellant,  he 
had  a  right  to  appeal.  Section  644,  R.  S.  1894.  The 
third  and  fourth  paragraphs  of  the  answer  are  substan- 
tially the  same,  and  they  stand  or  fall  together.  The 
question  for  our  consideration,  therefore,  is  whether 
either  of  said  paragraphs  states  facts  sufficient  to  consti- 
tute a  defense  to  the  cause  of  action.  In  other  words, 
if  the  final  judgment  in  the  court  below  was  rendered 
against  the  appellant  on  the  demurrer  to  bad  para- 
graphs of  answer,  the  judgment  should  be  reversed. 
Norris  v.  TVce,  supra. 

It  is  true  there  has  been  no  disposition  of  the  issue 
made  by  the  reply  to  the  answer  of  payment,  but  in 
view  of  the  conclusion  of  the  trial  court  that  the  facts 
alleged  in  the  third  and  fourth  paragraphs  of  the 
answer  constituted  a  complete  bar  to  the  action,  the 
entire  controversy  was  determined  without  reference  to 
this  issue.  If  there  was  a  failure  of  consideration,  there 
could  be  no  recovery  on  the  note,  and  the  issue  of  pay- 
ment was  immaterial. 

In  Clearwater  v.  Meredith^  1  Wall.  25,  page  43, 
the  court  says:  ''If  the  plea  was  true,  being  a  com- 
plete defense,  it  would  have  been  useless  to  have  tried 
other  issues,  for  no  matter  how  they  might  terminate, 
judgment  must  still  be  for  the  defendants."  See  also 
United  States  v.  Ballard^  14  Wall.  457. 

On  the  other  hand,  if  payment  had  been  either 
proven  or  confessed,  this  would  have  determined  the  en- 
tire controversy,  and  whether  the  third  and  fourth 
paragraphs  were  good  or  bad  would  be  immaterial.  As 
the  record  comes  to  us,  it  affirmatively  appears  that  the 
judgment  of  the  trial  court  was  predicated  upon  the 
third   and   fourth  paragraphs  of  the  answer,  and  not 
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upon  the  answer  of  payment.  It  is  alleged  in  the  third 
paragraph  of  the  answer  that  the  appellee  purchased  of 
the  appellant  a  buggy  at  and  for  the  agreed  price  of 
$100  ;  that  the  note  in  suit  was  executed  as  evidence  of 
the  unpaid  purchase-price ;  that  he  has  paid  $60  on  the 
purchase-price ;  that  the  buggy  was  warranted  in  writ- 
ing, in  certain  respects,  for  one  year,  and  breaches  of 
the  warranty  are  alleged ;  that  the  buggy  was  not  in 
fact  worth  more  than  $40^  but  what  the  buggy  would 
have  been  worth  if  it  had  been  as  warranted  is  not 
alleged.  The  depreciation  in  value  on  account  of  the 
breach  of  the  warranty  is  not  averred.  The  written 
warranty,  or  copy  thereof,  is  not  filed  with  the  plead- 
ing. Whether  considered  as  answer  of  failure  of  con- 
sideration, or  as  answer  for  recoupment  of  damages  on 
account  of  breaches  of  the  warranty,  these  answers  are 
not  sufficient.     Section  365,  R.  S.  1894 ;  Miller  v.  Bot- 

tenberg, Ind.  App. ,  41  N.  E.  Rep.  804 ;  Woody 

etc.y  Co.  V.  IronSy  10  Ind.  App.  454;  Woody  etc.,  Co. 
V.  Niehause,  8  Ind.  App.  602;  Springfield^  etc.,  Co.  v. 
Kennedy,  7  Ind.  App.  502 ;  Aultman  &  Co.  v.  Richard- 
son, 10  Ind.  App.  413. 

Counsel  for  appellee  say:  ''The  defense  sought  in 
this  case  is  a  failure  of  consideration  as  to  the  unpaid 
portion  in  suit,  and  the  only  question  for  this  court  to 
determine  is  as  to  whether  such  a  defense  is  well 
pleaded." 

As  we  have  seen,  the  effect  of  the  answer  is  that  the 
appellee  has  paid  all  the  buggy  was  worth.  This,  how- 
ever, is  not  sufficient  to  show  that  there  has  been  a  fail- 
ure of  consideration.  It  appears  that  appellee  has  the 
buggy  and  the  warranty,  and  that  the  buggy  was  of 
some  value,  but  to  what  extent,  if  any,  there  has  been 
a  depreciation  in  value  by  reason  of  the  breach  of  the 
warranty  is  not  shown. 
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Judgment  reversed,  with  instructions  to  sustain  the  de- 
naurrer  to  third  and  fourth  paragraphs  of  answer,  with 
leave  to  amend  if  desired. 

FUed  December  17,  1895. 


No.  1.655. 

Stephenson  v,  Clayton. 

Married  V7oman. — Estoppel  in  Pais, — A  married  woman  is,  under 
section  6962.  R.  S.  1894,  bound  by  an  estopx>el  in  pais  as  any  other 
person. 

Estoppel. — Maker  of  Promissory  Note. — Statement  to  Purchaser 
that  She  Has  no  Defenses. — The  maker  of  a  note  is  estopped  to 
deny  her  liability  thereon  as  to  a  purchaser  for  value  before  ma- 
turity, by  stating  to  him  before  the  purchase  that  she  had  no  de- 
fenses thereto  and  would  pay  the  note,  although  she  did  not  at  the 
time  know  that  she  had  any  defenses. 

From  the  Kosciusko  Circuit  Court. 

L.  W.  Royse,  for  api)ellant. 

S.  J.  North  and  H.  S.  Biggs,  for  appellee. 

LoTZ,  J. — The  appellee  brought  this  action  against 
the  appellant  upon  a  promissory  note  executed  by 
the  latter,  she  being  the  only  maker.  The  note  was 
payable  to  one  Grove,  and  it  is  alleged  that  Grove  sold 
and  assigned  it  to  one  Miles,  and  that  Miles,  for  value, 
endorsed  it  to  the  appellee  before  maturity. 

The  answer  was  in  two  paragrajDhs,  the  first  pleads 
want  of  consideration,  and  the  second  that  at  the  time 
the   defendant   signed   the   same   she   was   a   married 
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woman,  and  that  it  was  given  for  the  debt  of  another 
person,  that  of  her  son. 

The  plaintiff  repUed  to  these  paragraphs,  first  by  the 
general  denial  and  second  in  estoppel  to  the  effect  that 
before  he  purchased  the  note  he  went  to  the  defendant 
and  informed  her  that  he  was  about  to  purchase  the  note 
and  inquired  of  her  whether  there  were  any  defenses 
to  the  same  and  that  she  informed  him  that  the  note 
was  all  right  and  that  she  had  no  defenses  thereto,  but 
she  did  not  have  the  money  then  and  would  need  a 
little  further  time  in  which  to  make  payment,  but 
would  pay  the  note  in  full  in  the  year  of  1893 ;  that 
relying  on  her  statements  the  plaintiff  bought  the  note 
from  the  then  holder  for  a  valuable  consideration,  pay- 
ing therefor  the  sum  of  $289.06. 

Appellant's  demurrer  to  this  reply  was  overruled. 
The  ruling  on  this  demurrer  presents  the  only  question 
for  consideration  on  this  appeal. 

A  married  woman  is  bound  by  an  estoppel  in  pais 
like  any  other  person  under  the  statutes  of  this  State. 
Section  6962,  R.  S.  1894  (section  6117,  R.  S.  1881). 

It  is  insisted  that  the  reply  is  bad  because  it  does  not 
aver  that  the  defendant  had  knowledge  of  the  defenses 
at  the  time  she  made  the  statements  and  promise  to  pay. 
This  contention  has  been  squarely  decided  against  the 
appellant.  Plummer  v..  Farmer^ s  Banky  etc.y  90  Ind. 
386,  and  cases  there  cited. 

Judgment  affirmed. 

Ffled  Deoember  17, 1895. 
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No.  1.792. 

Kahl  v.  The  Madison  Brewing  Company. 

Appeal.  —  Amount  in  Controversy.  —  Action  Commenced  Before 
Justice  of  the  Peace. — Costs. — The  recovery  of  plaintiff,  and  not 
the  amount  sued  for.  is  the  amount  in  controversy  on  an  api>eal  by 
defendant  from  an  order  re-taxing  costs,  within  section  644,  R.  S. 
1894,  allowing  an  appeal  to  the  appellate  court  in  actions  com- 
menced before  a  justice  of  the  peace  only  where  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  exceeds  $50. 

From  the  Marion  Superior  Couri;. 

J.  M.  Bailey  and  W.  Cody,  for  appellant. 

V.  G.  Clifford  and  W.  F.  Browder^  for  appellee. 

Eeinhard,  J. — The  appellee  sued  the  appellant  before 
a  justice  of  the  peace  to  recover  $74  for  thirty-seven 
kegs  of  beer. 

In  the  justice's  court  the  appellant  offered  to  confess 
judgment  for  $2,  which  was  rejected,  and  also  filed  a 
set-off  for  $25.73.  A  trial  resulted  in  a  judgment  in 
favor  of  the  brewing  company  for  $46.27  and  costs. 
Kahl  appealed  to  the  circuit  court,  where  he  withdrew 
his  offer  to  confess  judgment,  and  tendered  the  appel- 
lee 27  cents,  which  he  paid  into  court.  There  was  a 
jury  trial  in  the  circuit  court,  resulting  in  a  verdict  for 
defendant  (appellant  here).  A  new  trial  having  been 
granted,  the  venue  of  the  cause  was  changed  to  the 
Marion  Superior  Court,  where  there  was  a  trial  by  jury, 
and  a  verdict  in  favor  of  the  appellee  for  27  cents.  On 
appellee's  motion,  a  new  trial  was  granted  and  another 
jury  trial  had,  which  resulted  in  another  verdict  in 
favor  of  appellee  for  27  cents.  Judgment  on  this  ver- 
dict was  rendered  in  favor  of  appellee  for  27  cents,  and 
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in  favor  of  appellant  for  all  costs.  Thereupon  appel- 
lee moved  to  re- tax  the  costs  in  the  case.  The  court  sus- 
tained the  motion  as  to  all  costs  which  had  accrued  at  the 
time  the  tender  was  paid  into  the  court,  and  overruled 
the  motion  as  to  all  costs  made  tTiereafter.  With  this 
result  the  brewing  company  is  content,  but  Kahl  being 
dissatisfied  therewith,  brings  the  case  to  this  court  on 
appeal.  Appellant  has  assigned  ^s  errors  the  rulings 
of  the  superior  court: 

1.  In  sustaining  appellee's  motion  for  a  new  trial. 

2.  In  sustaining  the  appellee's  motion  to  re-tax  the 
costs. 

3.  In  re- taxing  the  costs  of  the  suit. 

The  appellee  has  filed  a  motion,  of  which  due  notice 
has  been  given,  to  dismiss  the  appeal.  The  grounds 
upon  which  the  motion  is  predicated  are  as  follows : 

*'  1.  The  appellate  court  has  not  jurisdiction,  for  the 
reason  that  the  case  originated  before  a  justice  of  the 
peace,  and  the  amount  in  controversy  on  appeal,  is  less 
thau  $50. 

''2.  Because  the  appellant  paid  into  the  court  the 
amount  of  the  judgment,  and  the  appellee  accepted  the 
same  in  satisfaction  of  said  judgment  before  this  appeal 
was  taken." 

On  the  first  cause  assigned  for  dismissal,  the  question 
arises,  what  is  the  amount  in  controversy  ?  The  statute 
allows  an  appeal  in  such  cases  only  when  the  amount 
in  controversy,  exclusive  of  interests  and  costs,  exceeds 
$50,  except  when  the  validity  of  an  ordinance  is  involved. 
R.  S.  1894,  section  644  (R.  S.  1881,  section  632). 

Under  this  statute  it  has  been  held  that  the  question 
of  costs  cannot  control,  nor  indeed  does  it  enter  into, 
*'the  amount  in  controversy."  Thus,  if  in  such  an 
action  the  plaintiff  recover  nothing  but  costs  in  the  cir- 
cuit or  superior  court,  the  defendant  cannot  appeal. 
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because,  so  far  as  he  is  concerned,  there  is  nothing  in 
controversy  but  the  costs,  whereas  there  must  be  an 
amount  in  controversy  which  exceeds  $50  exclusive  of 
costs.  Jeffersanville,  etc.j  JB.  R,  Co.  v.  Harrold^  3  Ind. 
App.  592. 

In  the  present  case,  as  we  have  seen,  the  plaintiff 
recovered  27  cents.  With  this  recovery  it  is  satisfied, 
and  the  defendant  appeals.  Where  this  is  the  case,  the 
amount  in  controversy  is  not  the  amount  sued  for,  but 
the  amount  recovered.  Louisville^  etc.,  R.  W.  Co.  v. 
Steele^  6  Ind.  App.  183.  It  maybe  said,  however,  that 
as  the  appellant  filed  a  set-off  for  $25.73,  and  failed  to 
recover  the  same  or  any  part  thereof,  the  true  amount 
in  controversy  as  to  him  is  the  amount  of  the  set-off 
added  to  ths  amount  of  the  judgment  rendered  against 
him.     Pickett  v.  Holliiigsworth,  6  Ind.  App.  436. 

The  adjudicated  cases  establish  the  rule  that  where 
the  plaintiff  appeals,  the  amount  in  controversy  is  the 
amount  sued  for  in  the  complaint.  But  if  he  recover 
less  than  $50,  and  be  content  therewith,  there  is,  as  a 
general  rule  no  right  of  appeal  by  the  defendant,  unless 
by  set-off  or  counterclaim  he  show  that  he  is  entitled 
to  a  judgment  against  the  plaintiff  for  $50  or  more,  or 
if  it  appear  that  the  amoimt  of  the  judgment  rendered 
against  the  defendant,  added  to  the  amount  he  seeks  to 
recover  in  his  counterclaim  or  set-off,  exceeds  $50. 
Elliott  App.  Proced.,  section  53,  et  seq.  The  case  at  bar 
does  not  fall  within  the  class  of  cases  originating  before 
a  justice  of  the  peace  in  which  the  defendant  is  entitled 
to  appeal  to  this  court. 

Appeal  dismissed. 

FQed  December  17,  1896. 
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No.  1,767. 

Kelley  v.  City  of  Crawfordsville. 

Harmless  Error. — Sustaining  Demurrer  to  Paragraph  of  Answer. 
— Error  in  sustaining  a  demurrer  to  a  paragraph  of  an  answer  is 
harmless,  if  all  the  matters  available  under  such  paragraph  might 
have  been  given  in  evidence  without  plea. 

Courts. — Decision  of  Supreme  Court  Binding  on  Appellate  Court. — 
An  adjudication  by  the  Supreme  Court  is  binding  on  the  appellate 
court,  under  section  1962,  R.  S.  1894,  providing  that  the  latter  court 
shall  be  governed  in  all  things  by  the  law  as  declared  by  the  Su- 
preme Court. 

From  the  Montgomery  Circuit  Court. 

_  ■ 

Wright  &  Seller,  for  appellant. 
Thomas  <£:  Whittington,  for  appellee. 

Gavin,  J. — ^Appellant's  argument  relates  solely  to 
the  error  of  the  trial  court  in  sustaining  a  demurrer  to 
one  paragraph  of  its  answer  by  which  it  sought  to  test 
the  validity  of  the  city  ordinance  upon  which  the  prose- 
cution was  based. 

In  its  opinion  transferring  the  case  to  this  court,  40 
N.  E.  Eep.  1082,  and  in  the  decision  upon  which  that 
opinion  is  founded,  Berkey  v.  City  of  Elkhart,  141 
Ind.  408,  the  supreme  court  expressly  adjudged  that 
the  question  presented  by  counsel  was  not  properly 
raised  by  the  answer,  because  all  matters  available 
under  this  answer  might  have  been  given  in  evidence 
without  any  plea  and  any  error,  in  sustaining  the  de- 
murrer was  harmless. 

The  judgment  is  therefore  affirmed. 

filed  September  20,  1895. 

Vol.  14—6 


82         APPELLATE  COURT  OF  INDIANA, 

Union  National  Bank  v.  McConaha. 

On  Petition  for  Rehearing. 

Gavin,  C.  J. — In  this  case  the  supreme  court  has 
expressly  adjudicated  that  the  question  sought  to  be 
raised  by  appellant  was  not  duly  presented  and  that  the 
jurisdiction  of  the  appeal  was  in  this  court.  By  this 
adjudication  we  are  necessarily  bound.  By  the  statute 
creating  this  couri)  it  is  provided  that :  "The  appellate 
court  shall  be  governed  in  all  things  by  the  law  as 
declared  by  the  supreme  court  of  this  State."  R.  S. 
1894:3  section  1362.  While  ours  is  a  court  of  last  resort 
from  which  no  appeal  lies  to  the  supreme  court,  yet  it 
is  our  bounden  duty  to  declare  the  law  in  harmony 
with  its  decisions. 

The  causes  for  rehearing  now  urged  upon  us  might 
possibly  have  been  applicable  if  presented  to  the 
supreme  court  to  induce  a  revocation  of  the  order  of 
transfer,  but  they  are  not  tenable  in  this  court. 

Petition  overruled. 

Filed  December  17,  1895. 


No.  1,798. 

Union  National  Bank  v.  McConaha. 

Sale  on  Exkctjtion. — Of  Husband's  Beat  Estate. — Redemption  by 
Wife, — Lien  for  Redemption  Money, —  Purchaser  at  Execution 
Sale. — A  married  woman  who  redeems  her  husband's  land  from  a 
foreclosure  sale,  under  section  781,  R  S.  1894,  authorizing  any  per- 
son having  an  undivided  interest  in  the  property  to  redeem,  and 
giving  her  a  lien  on  the  several  shares  of  the  other  owners  for  their 
respective  shares  of  redemption  money,  can  enforce  the  entire 
amount  thereof  primarily  against  the  two-thirds  interest  of  a  judg- 
ment creditor  of  her  husband,  who  purchases  the  land  at  an  execu- 
tion sale  on  such  judgment,  by  which,  imder  section  2869,  R.  S. 
1894,  the  title  of  one-third  of  the  land  vests  absolutely  in  the  wife, 
as  the  husband's  interest  in  the  l&nd  was  primarily  liable  for  the 
entire  amount  of  the  mortgage. 
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Married  Woman. — Mortgage, — Foreclosure  Sale.— Surety.— A  mar- 
ried woman,  who  has  joined  in  a  mortgage  of  her  husband's  land, 
occupies  a  position  analogous  to  that  of  a  surety,  and  in  a  decree 
for  sale  of  such  land  under  the  mortgage,  she  may  obtain  an  order 
to  first  offer  two-thirds  for  sale. 

From  the  Wayne  Circuit  Court. 

J.  W.  Newman  and  B.  F.  Harris^  for  appellant. 

Johnson  &  Freeman^  for  appellee. 

Gavin,  C*  J. — In  1883,  one  Taylor  McConaha  was  the 
owner  in  fee  simple  of  certain  real  estate  in  Wayne 
county,  Indiana.  The  appellee  was  then  and  has  since 
continued  to  be  the  wife  of  said  Taylor.  In  February, 
1893,  appellant  recovered  against  said  Taylor  a  judg- 
ment upon  which  execution  issued  whereby  on  March 
18,  1893,  the  land  was  sold  to  appellants  at  sheriflfs 
Bale  and  a  proper  certificate  issued  therefor.  It  was 
then  subject  to  the  8Ui)erior  lien  of  two  mortgages  exe- 
cuted in  1883  and  1889  by  said  Taylor  and  his  wife  to 
secure  debts  of  said  Taylor.  September  24,  1894,  appel- 
lant received  a  proper  deed  for  the  land.  June  3,  1893, 
the  land  was  sold  upon  a  foreclosure  of  the  mortgages. 
June  2,  1894,  appellee  redeemed  from  this  foreclosure 
sale  by  paying  $2,703.12.  She  then  brought  this  suit 
to  enforce  against  the  land  her  statutory  lien  for  the 
amount  thus  paid. 

The  vital  question  presented  is :  Can  she  enforce  the 
entire  amount  primarily  against  the  interest  (two- 
thirds)  in  the  land  held  by  appellant,  or  is  appellant 
entitled  to  hold  its  share  of  the  land  freed  from  her 
claim  upon  payment  of  two-thirds  of  the  redemption 
money  and  interest  ? 

In  the  case  of  Vaughan  v.  Dowden,  Admr.,  126  Ind. 
406,  it  was  decided  that  a  wife  who  has  joined  her  hus- 
band in  the  execution  of  a  mortgage  upon  his  real  estate 
to  secure  his  debt,  having  been  a  party  to  the  foreclosure. 
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and  her  husband  being  still  alive,  may,  nevertheless, 
redeem,  under  section  769,  R.  S.  1881,  being  section  781, 
R.  S.  1894.  By  this  section  any  person  having  an 
undivided  interest  in  the  property  sold  may  redeem  the 
property  sold  or  any  parcel  or  parcels  sold  in  one  body, 
and  ''shall  have  a  lien  on  the  several  shares  of  the 
other  owners  for  their  respective  shares  of  redemption 
money"  with  interest,  etc.,  which  lien  may  be  enforced 
by  appropriate  legal  proceedings. 

A  married  woman  whose  inchoate  interest  in  her 
husband's  I'eal  estate  has  been  mortgaged  to  secure  his 
debt,  while  not  thereby  becoming  a  surety  in  the  strict 
sense  of  the  term,  does  occupy  a  position  in  many 
respects  analogous  to  that  of  a  surety.  Crawford  v. 
Hazelrtgg,  117  Ind.  63  (2  L.  R.  A.  139).  This  analogy 
extends  so  far  as  that  she  may  on  foreclosure  obtain  an 
order  for  the  offer  of  the  husband's  two- thirds  before  her 
own  interest  shall  be  sold.  Leary  v.  Shaffer,  79  Ind. 
567 ;  Purviance  v.  Emley,  126  Ind.  419 ;  Kelley  v. 
Canary,  129  Ind.  460 ;  DeArmond  v.  Prea^chers^  Aid 
Society,  94  Ind.  59. 

Under  these  authorities  appellee  might  at  the  time  of 
the  foreclosure  have  procured  an  order  directing  that 
the  two- thirds  of  the  land  be  first  offered  for  sale. 

When  appellant  purchased  the  land  at  sheriff's  sale 
it  knew  that  by  its  purchase  and  deed  it  would  acquire 
but  the  two- thirds,  and  that  the  interest  of  appellee 
would  thereby  become  vested  and  absolute  in  the  other 
third  under  the  act  of  1875,  R.  S.  1894,  section  2669. 

That  appellee  was  entitled  to  redeem  and  that  she  is 
entitled  to  recover  some  part  of  her  redemption  money, 
is  not  denied,  but  the  position  of  counsel  is  that  when 
the  statute  gives  her  a  lien  upon  the  several  shares  of 
the  other  owners  for  their  *' respective  shares  of  redemp- 
tion money"  that  means  she  can  hold  those  interests  for 
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that  proportion  of  the  redemption  money  which  those 
shares  of  the  land  bear  to  the  whole  land  and  no  more. 

We  do  not  so  construe  the  statute.  On  the  contrary, 
we  are  of  opinion  that  the  redemptioner  is  entitled  to 
enforce  against  the  shares  of  other  owners  that  portion 
of  the  redemption  money  which  those  shares  ought  in 
law  and  equity  to  bear.  When  appellant  purchased  the 
land,  that  which  it  thereby  acquired  became,  as  between 
it  and  appellee's  portion  of  the  land,  the  primary  fund 
from  which  the  mortgages  should  be  paid.  Bunch  v. 
Grave,  111  Ind.  351. 

Whatever  weight  may  attach  to  the  implied  criticism, 
in  Myers  v.  O^Neall,  130  Ind.  370,  with  reference  to 
some  of  the  language  of  this  and  other  cases  upon 
which  it  is  founded,  the  adjudication  uiK>n  the  point  to 
which  we  cite  it  is  direct  and  in  harmony  with  both 
principle  and  other  authorities.  According  to  the  princi- 
ples announced  in  and  enforced  by  that  decision,  if  appel- 
lant had  redeemed  from  the  mortgage  sale  it  could  not 
have  acquired  a  lien  against  appellee's  share. 

In  Vaughan  v.  DowdeUy  supra,  it  is  said:  ''The 
statute  is  remedial  in  its  character,  and  is,  therefore, 
entitled  to  a  liberal  construction." 

By  its  judgment,  appella^t  acquired  a  hen  only  on 
Tavlor  McConaha's  interest  in  the  land.  This  interest 
was  the  primary  fund  for  the  payment  of  the  mort- 
gages. 

As  between  the  husband's  and  the  wife's  respective 
interests  in  the  land,  the  share  of  the  mortgage  which 
should  be  borne  by  the  husband's  interest  was  the  entire 
amount  thereof.  This  amount  was  therefore  properly 
chargeable  u]X)n  the  husband's  interest  which  had  come 
into  appellant's  possession  or  ownership. 

While  the  form  of  the  decree  is  somewhat  criticised, 
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the  result  attained  is  eminently  just,  giving  to  each 
party  all  that  could  be  rightfully  claimed  either  imder 
the  statute  or  upon  the  broad  principles  of  equity. 
Judgment  affirmed. 

Filed  December  18,  1895. 


No.  1,946. 

Pence  v.  Williams, 

Estoppel. — Landlord  and  Tenant. —  Title.— ^  tenant  is  estopped  to 
deny  his  landlord's  title,  notwithstanding  his  attornment  to  a  third 
person  claiming  a  paramount  and  superior  title  to  the  landlord, 
without  first  surrendering  possession  to  such  landlord,  where  any 
defect  in  the  latter's  title  existed  at  the  time  the  lease  was  made. 

Landlord  and  Tenant. — Evidence. — Holding  Over. — Damages. — 
A  finding  by  the  court  that  plaintiff  suffered  $200  damages  by  de- 
fendant's tmlawful  holding  over  after  the  expiration  of  his  tenancy 
is  sustained  by  evidence  that  at  the  time  of  trial  he  had  held  over 
a  little  more  than  four  months,  and  that  plaintiff  had  rented  the 
premises  to  another  tenant  for  $600  a  year,  beginning  at  the  close  of 
defendant's  tenancy. 

From  the  Fountain  Circuit  Court. 
E.  F.  McCabe,  for  appellant. 
O.  W.  Paul,  for  appellee. 

Reinhard,  J. — This  action  was  commenced  by  the 
appellee  before  a  justice  of  the  peace  to  recover  of  the 
appellant  the  possession  of  a  farm,  which  the  appellee 
had  leased  to  the  appellant  in  writing,  for  one  year 
from  January  12,  1804:.  The  complaint  charges  au 
unlawful  holding  over  by  appellant  after  the  expiration 
of  the  tenancy.  The  cause  was  appealed  to  the  Warren 
Circuit  Court,  and  thence  the  venue  was  changed  to  the 
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court  below.  A  trial  by  the  court  resulted  in  a  finding 
and  a  judgment  in  favor  of  the  appellee  for  possession 
of  the  premises  and  $200  damages.  The  only  error 
assigned  is  the  overruling  of  appellant's  motion  for  a 
new  trial. 

The  reasons  assigned  for  a  new  trial  are : 

'^1.  The  finding  of  the  court  is  contrary  to  the  law 
and  the  evidence. 

"2.     The  damages  are  excessive. 

'*3.  Error  in  the  assessment  of  the  amount  of  the 
recovery  in  this,  that  there  is  no  evidence  to  show  how 
much  the  damages  of  the  plaintiff  are  for  the  detention 
of  the  lands  in  controversy." 

The  second  and  third  reasons  may  be  considered 
together.  The  appellant  held  over  from  the  12th  of  Jan- 
uary. The  judgment  appealed  from  was  rendered  May 
16th.  There  is  evidence  to  prove  that  the  appellee 
had  rented  the  premises  to  another  tenant,  whose  term 
was  to  begin  on  January  12,  1895,  for  $600  a  year,  but 
when  he  demanded  possession  of  the  appellant  it  was 
refused.  The  appellee  lost  the  contract  of  renting  for 
the  year ;  the  season  then  being  too  far  advanced  to 
rent  the  farm  for  that  year.  Appellant's  counsel  in 
their  brief  make  some  allusion  to  the  planting  of  crops 
by  the  appellant,  of  which  it  is  claimed  the  appellee 
derived  the  benefit,  but  we  have  been  referred  to  no 
evidence,  and  appellee  insists  there  is  none  in  the  record, 
that  appellant  planted  any  crops  or  even  prepared  the 
ground  therefor.  We  think  the  court  was  amply  justi- 
fied  in  placing  the  damages  at  $200. 

The  only  remaining  question  relates  to  the  suflficiency 
of  the  evidence  to  sustain  the  finding.  In  this  connec- 
tion it  is  contended  that  appellee  had  no  title  to  the 
premises  before  he  executed  the  lease  in  question.  It  is 
a  well-settled  general  rule  that  a  tenant  is  estopped  to 
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deny  his  landlord's  title.  Reese  v.  Caffee,  133  Ind.  14. 
It  is  true  the  appellant  was  permitted  to  show  that  the 
only  title  which  appellee  had,  when  he  leased  the  farm 
to  appellant,  was  a  title  based  upon  a  tax  deed.  We 
think  the  evidence  introduced  was  incompetent,  unless 
the  facts  proved  constitute  an  exception  or  exceptions  to 
the  general  rule  just  stated.  Appellant,  after  the  expi- 
ration of  his  term,  attorned  to  one  claiming  a  paramount 
and  superior  title  to  appellee.  This  the  appellant  could 
not  do  under  the  law.  A  tenant  has  no  power  to  attorn 
to  a  third  person,  without  first  surrendering  the  posses- 
sion of  the  premises  to  the  landlord  from  whom  he 
obtained  the  same,  or  without  the  consent  of  the  latter 
to  such  attornment.  So  long  as  a  tenant  remains  in 
undisturbed  possession  under  his  lease,  he  is  estopped 
to  deny  his  landlord's  title.  Wood  Land!,  and  Ten- 
ant, section  232. 

The  appellant  attempted  to  show  that  another  had  a 
paramount  title  at  the  time  he  rented  the  premises,  and 
that  the  lease  was  procured  or  effected  by  fraud,  and 
in  support  of  this  theory  he  gave  evidence. 

Fraud  is  a  question  of  fact,  and  must  be  established 
like  any  other  fact,  by  satisfactory  evidence.  The  find- 
ing against  appellant  included  a  determination,  on  the 
part  of  the  court,  as  to  the  question  of  fraud.  There 
was  evidence  tending  to  sustain  this  finding.  Hence, 
if  the  question  of  fraud  constituted  an  exception  to  the 
general  rule  stated,  the  appellant's  failure  to  establish 
it  precludes  him  from  deriving  any  benefit  from  such 
exception.  But  we  do  see  how  the  question  of  fraud 
could  have  any  bearing  on  the  point  involved.  There 
is  no  pretense  that  appellant  was  ever  evicted  or  in  the 
least  disturbed  in  his  possession  under  the  lease. 

Another  exception  to  the  general  rule,  that  a  tenant 
cannot  dispute  the  title  of  his  landlord,  is  where  some 
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change  has  taken  place  in  the  landlord's  title  after  the 
execution  of  the  lease,  as  where  the  title  has  expired  or 
been  transferred  to  another,  etc.  Taylor  Landlord  and 
Tenant,  sections  629,  706,  707.  But  in  the  case  before  us, 
whatever  defect  existed  in  appellee's  title,  eidstedat  the 
time  the  lease  was  made.  Hence,  the  exception  does 
not  apply.  We  find  no  error  in  the  record. 
Judgment  affirmed. 

FUed  Deoember  18, 1895. 


No.  1,548. 

Oldpatecer  V.  Zent. 

Evidence. —  Malicious  Prosecution,  —  lUness  by  Reason  of  Such 
Prosecution. — Dainages. — Evidence  that  plaintiff,  in  an  action  for 
malicious  prosecution,  became  ill  by  reason  of  such  prosecution  and 
unable  to  attend  to  business  for  a  specified  time,  thereby  forfeiting 
his  earnings  under  a  special  contract,  is  inadmissible  under  a  gen- 
eral allegation  that  he  was  *'  greatly  injured  in  his  business." 

Appellate  Procedube. — Malicious  Prosecution. — Evidence. — Remit- 
titur.— Recovery. — Error  in  admitting,  without  a  proper  pleading, 
eTidence  that  plaintiff,  in  an  action  for  malicious  prosecution,  be 
came  ill  by  reason  of  such  prosecution,  thereby  forfeiting  his  earn 
ings  for  a  specified  time  under  a  special  contract,  cannot  be  cured  b^ 
Skremittitur  of  the  amount  allowed  for  being  unable  to  attend  to  busi- 
ness, where  it  cannot  be  determined  how  much  plaintiff's  becoming 
ill  may  have  affected  the  jury  in  fixing  the  amount  of  recovery  for 
distress  and  humiliation. 

From  the  Marshall  Circuit  Court. 

jff.  S.  Biggs,  J.  W.  Parks  and  W.  D.  Frazer,  for 
appellant. 

C  P.  Drummondj  L.   W.  Royse,  J.  D.  Widamariy 
France  &  Dungan  and  C.  W.  Watkins,  for  appellee. 
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LoTZ,  J. — This  cause,  and  case  No.  1,564,  have  been 
consolidated  by  the  previous  order  of  this  court. 

This  action  was  instituted  by  the  appellee,  against  the 
appellant,  to  recover  damages  for  alleged  malicious 
prosecution.  The  complaint  is  in  two  paragraphs.  The 
first  alleges  that  the  defendant  maliciously,  and  with- 
out probable  cause,  procured  the  plaintiff  to  be  arrested 
and  prosecuted  upon  a  charge  of  obtaining  money  under 
false  pretenses,  from  the  defendant ;  that  the  plaintiff 
was  tried  and  final  judgment  of  acquittal  rendered.  It 
is  further  averred  that  ' '  the  plaintiff  was  put  to  great 
expense  in  the  employment  of  counsel  in  the  sum  of 
$50,  and  at  an  expense  of  himself  in  the  sum  of  $200, 
and  his  loss  of  time  in  the  sum  of  $200,  and  he  says  that 
he  was  put  to  great  trouble  and  annoyance  in  procuring 
bail,  and  he  says  that  he  was  greatly  .injured  in  his 
business  and  reputation  in  the  sum  of  $25,000,  and, 
therefore,  he  asks  judgment  for  $26,000  and  all  other 
proper  relief  in  the  premises. " 

The  second  paragraph  is  similar  to  the  first,  though 
more  general  in  its  averments.  The  prayer  for  dam- 
ages is  in  these  words,  ''and  plaintiff  was  put  to  great 
trouble  and  expense  and  was  damaged  in  the  sum  of 
$25,000 ;  therefore,  he  asks  judgment  for  $25,000,  and 
for  all  proper  relief  in  the  premises." 

The  cause  was  put  at  issue  by  the  general  denial  and 
the  jury  returned  a  special  verdict  assessing  the  plain- 
tiff's damages  in  the  sum  of  $1,750.  Appellant's  mo- 
tion for  a  new  trial  was  overruled  and  judgment  ren- 
dered in  favor  of  the  appellee. 

Subsequently  to  the  term  of  court  at  which  the  judg- 
ment was  rendered,  the  appellant  tiled  his  complaint  for 
a  new  trial  on  account  of  newly  discovered  evidence, 
which  came  to  his  knowledge  after  the  close  of  the 
term.     A  demurrer  was  sustained  to  this  complaint. 


NOVEMBER  TERM,  1895— Vol.  U,  91 

Oldfather  v.  Zent. 

The  overruling  of  the  motion  for  a  new  trial  and  the 
sustaining  of  the  demurrer  to  the  complaint  for  a  new 
trial,  are  the  only  assignments  of  error  discussed  by 
appellant's  counsel. 

Upon  the  trial  of  the  cause,  the  appellee  gave  evidence 
over  appellant's  objection,  to  the  effect  that  he  had  a 
special  contract  with  an  insurance  company  by  which  he 
was  receiving  $300  per  month  for  his  services,  and  that 
by  reason  of  the  prosecution  he  became  ill  and  was 
unable  to  attend  to  his  business  for  the  period  of  four 
months,  and  he  was  compelled  to  forfeit  his  earnings 
for  that  period.  The  jury  in  its  special  verdict  made 
the  following  finding :  ''We  find  that  in  order  to  majce 
a  proper  defense  of  himself  to  the  indictment  instituted 
against  him  by  the  said  Oldfather  in  the  Kosciusko 
Circuit  Court,  he  was  compelled  to,  and  did,  pay  in 
attorney's  fees,  witness  fees,  and  loss  of  time,  the  sunj 
of  $150,  and  that  as  a  result  of  such  arrest  and  prose- 
cution so  instituted  against  him,  he  became  sick  and 
unable  to  attend  to  business  for  a  period  of  three 
months,  and  that  he  was  receiving  at  that  time,  and 
would  have  received  had  he  been  able  to  attend  to  busi- 
ness, the  sum  of  $3p0  per  month,  and  we  find  that  he 
was  annoyed,  distressed  and  humiliated  and  put  to 
shame  by  such  arrest  and  prosecution." 

The  admission  of  the  evidence  relating  to  the  ill 
health  produced  by  the  arrest  and  prosecution  was  made 
one  of  the  causes  for  a  new  trial.  It  is  clear  from  the 
finding  that  this  evidence  affected  the  verdict  of  the 
jury.  Was  this  testimony  admissible  under  the  allega- 
tions of  the  pleadings  ? 

All  damages  which  may  be  recovered  in  an  action  at 
law  must  be  such  as  are  the  proximate  consequences  of 
the  injury  complained  of.  It  is  true  that  in  some 
instances*the  law  permits  a  recovery  for  such  damages 
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as  are  physically  secondary  or  consequential  of  the  con- 
trolling cause  or  injury;  but  even  in  such  cases  the 
damages  must  be  the  proximate  result.  Damages  are 
either  general  or  special.  Oeneral  damages  are  such  as 
the  law  impUes  or  presumes  to  flow  from  the  injury  or 
wrong  done.  Special  damages  are  such  as  really  took 
place^  although  not  implied  by  law ;  they  are  such  as 
are  iisually  superadded  to  general  damages.  Whenever 
the  damages  naturally  flow  from  the  act  done,  or  in 
other  words  when  they  are  imphed  by  law,  it  is  sufficient 
to  allege  them  generally,  for  it  is  unnecessary  to  plead 
presumptions  of  law  or  aver  them  as  facts,  but  when 
the  law  does  not  necessarily  imply  that  the  plaintiff  sus- 
tained damages  by  the  act  complained  of,  it  is  essential 
to  the  validity  of  the  pleading  that  the  resulting  dam- 
ages should  be  shown  with  particularity.  Mr.  Chitty,  in 
his  work  on  Pleading  (Vol.  1),  p.  411,  says :  ' '  And  when- 
ever the  damages  sustained  have  not  necessarily  accrued 
from  the  act  complained  of,  and  consequently  are  not 
implied  by  law,  then,  in  order  to  prevent  the  surprise  on 
the  defendant  which  might  other^'ise  ensue  on  the  trial, 
the  plaintiff  must  in  general  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted 
to  give  evidence  of  it."  See  also  Sedgwick  Meas.  Dam., 
sections  1261,  1265  ;    Lindley  v.  Dempsey,  45  Ind.  246. 

In  an  action  of  trespass  for  killing  a  mare,  it  was 
held  that  damages  for  nursing  and  feeding  two  colts, 
which  the  mare  had  been  suckling,  and  for  care  and 
attention  to  the  mare's  wound  were  not  recoverable 
under  a  general  allegation.  Tegarden  v.  Hetfield,  11 
Ind.  522.  Although  as  to  the  care  and  treatment  of  the 
wound,  perhaps  a  different  rule  prevails  now.  Evans- 
ville,  etc,  R.  R.  Co.  v.  Holcomh,  9  Ind.  App.  198. 

In  an  action  for  breach  of  a  marriage  contract,  seduc- 
tion is  a  proper  matter  in  aggravation  of  damages,  but 
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no  such  damages  can  be  recovered  unless  specially 
pleaded.  Cates  v.  Kinney^  48  Ind.  562.  It  has  also 
been  held  in  an  action  for  breach  of  a  marriage  promise 
that  the  loss  of  the  plaintiff's  health  is  not  the  direct, 
natural,  and  necessary  consequence  of  a  breach  of  the 
contract,  and  that  proof  thereof  is  inadmissible,  unless 
such  damages  are  claimed  in  the  complaint.  Bedell 
V.  Powell,  13  Barb.  183. 

So  in  an  action  against  a  tenant  for  holding  over, 
when  the  complaint  only  claimed  general  damages  for 
the  detention  of  the  premises,  it  was  held  that  this  only 
included  the  rents  for  the  use  and  occupancy,  and  did 
not  include  waste,  such  as  bi^aldng  window  lights,  cur- 
rant  bushes  broken  down,  grape  vines  dug  up  and  car- 
ried away,  and  fences  torn  down ;  and  it  was  not  error 
to  exclude  such  evidence  in  the  absence  of  an  averment 
covering  these  items.  Rothchilds  v.  Williamson,  83 
Ind.  387. 

For  the  loss  of  business  in  the  sense  of  loss  of  time,  no 
specific  allegation  is  necessary,  but  for  a  loss  caused  to 
a  particular  business  or  in  reference  to  a  particidar  con- 
tract, a  special  averment  is  necessary.  Sedgwick  Meas. 
Dam.,  section  1269.  Here  the  evidence  showed  that 
the  plaintiff  had  a  contract  with  an  insurance  company 
by  which  he  was  guaranteed  $300.00  per  month,  but 
the  complaint  did  not  disclose  this  fact,  and  the  defend- 
ant could  not  be  expected  to  meet  it  in  the  absence  of 
an  averment. 

There  are  also  instances  in  which  the  complaint 
alleges  facts  from  which  special  damages  must  neces- 
sarily result.  In  such  cases  evidence  is  admissible  in 
regard  to  such  special  damages,  although  no  specific 
amount  is  claimed  eo  nomine  on  that  account.  Bodily 
pain  and  suffering,  mental  anguish  and  humiliation 
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may  be  mentioned  as  examples.     Hutts  v.  Shoaf,  88 
Ind.  395. 

But  in  the  case  at  bar  it  did  not  necessarily  and 
naturally  follow  that  because  the  plaintiff  was  arrested 
and  prosecuted  upon  a  charge  of  false  pretenses,  he 
would  become  ill  and  thereby  lose  time  from  his  business. 
There  was  nothing  in  the  complaint  to  apprise  the 
defendant  of  such  fact.  Nor  was  there  any  averment 
to  apprise  the  defendant  that  the  plaintiff  had  a  special 
contract  with  an  insurance  company  which  he  was  com- 
pelled to  surrender  on  account  of  the  prosecution.  It 
would  be  manifestly  unfair  to  the  defendant  to  require 
him  to  meet  such  evidence  when  it  was  not  within  the 
issues.     It  was  error  to  admit  it. 

The  court  may  in  some  instances  order  a  remittitur 
of  a  part  of  the  judgment  when  the  proof  or  finding 
shows  that  a  part  of  it  was  erroneous,  and  that  the  evi- 
dence relating  thereto  did  not  otherwise  affect  the 
amount  of  the  recovery.  But  in  this  case,  if  the  arrest 
and  prosecution  so  humiliated  and  distressed  the  appel- 
lee that  he  became  ill,  the  court  has  no  means  of  know- 
ing how  much  this  fact  affected  the  jury  in  fixing  the 
amount  of  recovery  on  account  of  the  himtiiliation  and 
distress.     Its  natural  effect  would  be  to  increase  it. 

The  complaint  for  a  new  trial,  after  the  formal  aver- 
ments, alleges,  in  substance  that  the  appellant  had  dis- 
covered that  he  could  prove  by  a  witness  that  the  appel- 
lee did  not  lose  three  months'  pay  on  account  of  ill 
health,  but,  on  the  contrary,  the  insurance  company  for 
which  he  was  working  paid  him  the  amount  agreed 
upon  for  that  period.  The  evidence  relating  to  ill  health 
and  loss  of  time  was  improper  under  the  pleadings.  The 
appellant  was  surprised  and  not  prepared  to  meet  it. 
His  complaint  shows  diligence  and  states  a  good  cause 
of  action,  and  the  demurrer  should  have  been  overruled. 
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The  cause  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

Judgment  for  all  costs  of  both  appeals  against  the 
appellee. 

Filed  October  15,  1895  ;  petition  for  rehearing  overruled  December 
19,  1895. 


No.  1,830. 

German  Muttjai,  Insurance  Company  of  Indiana  v. 

Glasco  et  al. 

PLEADma.  — Anawer, — .Insurance. —  Action  on  Agenfs  Bond.  — An 
answer  in  an  action  on  the  bond  of  an  insurance  agent  for  the  faith- 
ful performance  of  his  duties  as  such,  in  which  the  complainant 
alleges  a  breach  of  the  bond  in  failing  to  report  a  policy  issued 
by  him  on  an  extra  hazardous  risk  which  the  company  was  obliged 
to  pay,  and  also  in  failing  to  remit  any  part  of  the  premium  on 
such  policy,  is  bad  where  it  purports  to  answer  the  entire  com- 
plaint, and  fails  to  excuse  or  deny  the  failure  to  remit. 

From  the  Madison  Circuit  Court. 

J,  W.  Lovett  and  H.  C.  Ryan,  for  appellant. 

F.  A.  Walker  and  F.  P.  Foster^  for  appellee. 

Gavin,  C.  J. — The  appellee  Glasco  was  in  1892  ap- 
pointed local  agent  for  appellant  at  Anderson.  To  secure 
the  faithful  performance  of  his  duties  as  such  agent  he 
with  his  co-appellees  executed  the  bond  sued  on  in  this 
action.  Appellant,  in  its  complaint,  avers  that  it  was 
part  of  said  Glasco's  duty  to  make  to  it  daily  reports  of 
each  policy  issued;  that  on  December  11,  1893,  he 
issued,  in  appellant's  name,  a  policy,  No.  26,390,  to  one 
Stinson,  insuring  a  saloon  stock  in  a  town  which  had 
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no  fire  protection,  the  stock  being  also  mortgaged,  the 
risk  being  extra  hazardous  and  such  a  one  as  appel- 
lant would  not  knowingly  have  accepted ;  that  instead 
of  reporting  this  policy  as  it  was  written,  said  Glasco 
falsely  reported  it  to  have  been  issued  to  one  Jackson, 
upon  a  dwelling  house  in  Anderson.  It  is  further 
averred  that  appellant  had  no  knowledge  whatever  of 
the  issuing  of  said  policy  until  in  March,  1894,  after  the 
destruction  of  the  property  by  fire,  when  it  was  called 
on  by  Stinson  to  pay  the  loss  which  it  was  compelled  to 
to  and  did  do.  It  is  also  averred  that  no  part  of  the 
pr<emium  which  had  been  received  by  Glasco  for  the 
Stinson  pohcy  was  ever  paid  or  remitted  to  appellant, 
although  it  was  his  duty  under  his  contract  to  remit  the 
same  as  soon  as  received.  The  .complaint  further 
alleges  that  had  appellant  been  informed  of  the  issuance 
of  the  policy  to  him,  it  would  have  canceled  it,  and  asks 
to  recover  the  amount  it  was  damaged  by  such  conduct 
of  said  Glasco. 

By  their  second  paragraph  of  answer,  all  the  appel- 
lees uniting  admit  execution  of  the  bond,  the  issuance 
of  the  Stinson  policy  as  averred  in  the  complaint,  the 
payment  of  the  loss,  and  that  he  made  a  daily  report, 
as  such  agent,  to  the  plaintiff  company,  showing  that 
policy  No.  ^,390  had  been  issued  to  Florence  Jackson 
for  an  insurance  of  $1,000.00  on  her  dwelling  house  at 
Anderson,  Indiana,  but  it  is  alleged  that  GHasco  did  about 
this  tsame  time  issue  such  a  policy  to  Florence  Jackson, 
being  No.  26,391,  and  by  mistake  and  inadvertence  he 
reported  No.  26,390  as  issued  to  Jackson.  There  are 
also  averments  as  to  the  failure  of  appellant  to  make 
proper  examination  of  its  agent's  books. 

To  this  answer  a  demurrer  was  overruled. 

The  failure  to  pay  over  the  premium  when  due  is 
expressly  alleged  as  a  violation  of  the  agent's  duty  and 
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this  was  a  breach  of  the  bond  which  is  nowhere  denied 
by  the  answer,  nor  is  any  excuse  for  such  nonpay- 
ment disclosed.  There  is  an  entire  failure  on  the  part 
of  appellees  to  meet  and  answer  this  breach  of  the  bond. 
The  pleading  which  purports  to  answer  the  entire  com- 
plaint fails  to  do  so  and  is  therefore  bad.  Woody 
Walter  JL.,  Mowing ^  etc.,  Machine  Co,  v.  Niehajise, 
8  Ind.  App.  502. 

It  is  doubtless  true  that  the  more  important  and 
principal  breach  assigned  is  the  failure  to  report  the 
policy  to  the  company,  yet  the  other  cannot  be  disre- 
garded. 

Counsel  for  appellees  construe  their  answer  as  being 
in  effect  a  denial  of  the  failure  to  make  such  report  and 
an  averment  that  the  report  was  made  but  a  wrong 
number  given  in  it  by  oversight.  If  this  was  the  inten- 
tion of  the  pleader  we  are  of  opinion  that  apt  words 
have  not  been  used  to  clearly  express  this  meaning. 

Whether  the  complaint  counts  upon  intentional 
wrongdoing  by  the  agent  or  upon  mere  carelessness  in 
the  performance  of  his  duties  is  not  altogether  plain. 
Since  the  cause  must  be  reversed  we  do  not  deem  it 
necessary  to  pass  upon  other  questions  argued  by  coun- 
sel which  may  not  again  arise. 

Judgment  reversed,  with  instruction  to  the  trial  court 
to  sustain  the  demurrer  to  the  second  paragraph  of 
answer,  with  leave  to  all  parties  to  amend  pleadings  if 
desired. 

Filed  December  19,  1895. 

Vol.  14—7 
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No.  1,458. 

BiLBY  V.  Elliott  et  al. 

Bill  op  Exceptions.— How  Made  Part  of  Record.— Copy.— Clerks s 
Certiflcate.— The  clerk  of  the  cx)urt  cannot,  under  section  638,  R.  S. 
1894,  properly  make  the  bill  of  exceptions  a  part  of  the  transoript 
on  appeal  by  simply  inserting  the  original  bill  in  the  transcript,  but 
only  by  copying  the  same  therein  and  certifying  to  it  as  being  a 
copy  of  such  original  bill. 

From  the  Fayette  Circuit  Court. 
Florea  &  Broaddus^  for  appellant. 
McKee,  Little  &  Frost,  for  appellees. 

Ross,  J. — The  appellant  filed  his  complaint  in  two 
paragraphs  against  the  appellees,  as  partners,  to  recover 
for  wheat  sold  and  delivered  by  him  to  them,  and  to 
recover  the  value  of  wheat  stored  with  them,  which  he 
alleges  they  refused  to  deliver  up  to  him  on  demand 
therefor.  Upon  a  trial  by  jury,  a  verdict  was  returned 
in  favor  of  the  appellees,  and  the  court,  after  overrul- 
ing a  motion  for  a  new  trial,  interposed  by  appellant, 
rendered  judgment  on  the  verdict. 

The  only  specification  of  error  assigned  questions  the 
correctness  of  the  court's  ruling  in  overruling  the  mo- 
tion for  a  new  trial. 

All  of  the  questions,  which  arise  under  the  specifica- 
tion of  error  assigned,  require  a  consideration  of  the 
evidence  given  on  the  trial  of  the  cause,  and  we  are 
confronted  with  the  contention  of  the  appellees  that  the 
evidence  is  not  properly  in  the  record,  hence  cannot  be 
considered. 

The  transcript  filed  in  this  cause  is  certified  to  by  the 
clerk  of  the  court  below  as  containing  a  * '  true,  full  and 
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complete  transcript  of  all  the  record  entries  made,  as 
well  as  the  pleadings  filed"  in  the  cause,  *'as  the  same 
appears  on  record  or  on  file"  in  his  office.  Preceding 
tliis  cert;ificate  is  what  purports  to  be  a  bill  of  exceptions 
containing  the  evidence  given  on  the  trial ;  the  instruc- 
tions given  by  the  couri;  to  the  jury,  and  certain  instruc- 
tions tendered  by  appellant  and  refused  by  the  court. 

Shortly  after  the  filing  of  the  transcript  with  the 
clerk  of  this  court  the  appellees  applied  for  a  writ  of 
certiorari  to  require  the  clerk  of  the  court  below  to 
certify  to  this  court  the  original  bill  of  exceptions  filed 
in  the  cause.  In  support  of,  and  in  opposition  to,  this 
motion,  several  affidavits  were  filed,  from  which  it 
appears  that  one  Josie  B.  McKee  took  down .  in  short- 
hand, the  evidence  introduced  on  the  trial,  and  that  she 
transcribed  such  evidence  mto  longhand,  which  ajJpel- 
lant's  counsel  embodied  in  a  bill  of  exceptions  which  was 
signed  by  the  court  within  the  time  allowed  for  the  fil- 
ing thereof.  No  other  bill  of  ^exceptions  containing  or 
purporting  to  contain  the  evidence  was  ever  filed.  It 
also  appears  that  the  longhand  manuscript  inserted  in 
the  transcript  is  the  original  longhand  manuscript  fur- 
nished by  said  Josie  B.  McKee,  which  was  embodied  in 
the  bill  of  exceptions  when  signed.  It  nowhere  appears 
in  the  record  that  Josie  B.  McKee  was  the  official 
stenographer  of  the  court  or  that  as  such  she  took  down 
the  evidence  introduced  on  the  trial  of  the  cause. 
Neither  does  it  appear  that  such  longhand  manuscript 
of  the  evidence  was  ever  filed  with  the  clerk  as  provided 
by  section  1410,  E.  S.  1881  (section  1476,  Burns  Rev. 
1804),  nor  does  the  clerk  certify  that  the  evidence 
inserted  in  the  transcript  is  the  original  longhand 
manuscript. 

Counsel  for  appellant,  however,  say  that  in  this  case 
"there  was   no  official  reporter,  and  consequently  no 
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attempt  to  get  the  evidence  in  the  record  under  the 
oflBcial  reporter  act." 

When  the  evidence  is  made  a  part  of  the  record  under 
section  626,  E.  S.  1881  (section  638,  Burns  Rev.  1894), 
the  clerk  cannot  make  such  bill  properly  a  part  of  the 
transcript  on  appeal  simply  by  inserting  the  original 
bill  in  the  transcript,  but  it  can  be  made  a  part  of  such 
transcript  so  as  to  present  any  question  arising  thereon 
for  consideration,  only  by  being  copied  by  the  clerk 
therein  and  certified  to  as  being  a  copy  thereof.  When 
the  original  bill,  filed  under  section  626,  supra,  is  certi- 
fied to  this  court,  it  cannot  be  considered.  CUsh  v. 
Gish,  7  Ind.  App.  104. 

Judgment  affirmed. 

Filed  January  7,  1896. 


No.  1,570. 

Payne  v.  Goldbach,  Admx.  ,  et  al. 

Harmless  Error.  —  Overruling  Motion  to  Strike  Out  Part  of 
Answer. —  Overruling  Demttrrer.— Refusal  to  strike  out  certain 
paragraphs  of  an  answer  and  the  overruling  of  a  demurrer  thereto, 
if  errortis  harmless  to  plaintiff,  where  defendant  abandons  such 
T>aragraphs  on  the  trial  and  gives  no  evidence  in  support  thereof. 

Evidence. — Corporation, — Associates  in  Business. — Profits. — Joint 
Oumers. — The  fact  that  two  persons  are  associates  in  business  per- 
taining to  a  corporation,  is  insufficient  to  show  that  one  of  them  is 
a  joint  owner  of  the  stock  with  the  other,  or  that  he  is  entitled  to 
one-half  the  profits  made  by  such  other. 

Same. — Corporation. — Franchise. — Relation  of  Parties. — Evidence, 
that  at  the  time  a  franchise  was  granted  hj  a  city  to  an  electric 
light  company,  plaintiff's  assignor,  who  claimed  to  be  a  joint 
owner  of  the  stock  was  the  mayor  of  the  city,  is  admissible  to  show 
the  relations  of  the  parties. 
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Corporation. — Property  Of. — Franchise. — Stockholder. — ^A  franchise 
granted  by  a  city  to  an  electric  Ught  company  is  the  property  of 
the  corporation  and  not  of  an  owner  of  stock  therein. 

WrrxKSS. — Cross-Examination. — Discretion. — The  cross-examination 
of  witnesses  is  a  matter  largely  in  the  discretion  of  the  trial  court. 

Same. — Decedents  Estate. — Wife  of  Assignor  of  Claim. — The  wife 
of  an  assignor  of  a  claim  against  a  decedent's  estate,  to  whom  a  part 
of  the  claim  has  been  assigned,  is  iacompetent,  in  this  State,  to 
testify  in  favor  of  the  assignee  of  the  remaining  part. 

Appellate  Procedure. — Conflicting  Evidence. — ^A  finding  by  the 
court  on  conflicting  evidence  will  not  be  disturbed  on  appeal. 

From  the  Floyd  Circuit  Court. 

Stotsenburg  &  Votgty  J.  B.  Merriwether  and  Kelso 
d:  KelsOy  for  appellant. 

F.  B.  Burke,  for  appellees. 

LoTZ,  J. — The  appellant  filed  a  claim  against  the 
estate  of  Simon  Goldbach,  deceased,  of  which  estate 
the  appellee  is  the  administratrix.  The  claim  is  in  two 
paragraphs.  In  the  first  it  is  alleged  that,  in  1889, 
Simon  Goldbach  and  others  organized  a  corporation 
under  the  laws  of  this  State  known  as  the  Electric 
Light,  Gas  Heating  and  Coke  Company,  of  Jefferson- 
ville,  Ind.,  with  a  capital  stock  of  $100,000,  of  which 
Groldbach  held  forty  shares  and  the  other  incorporators 
twenty  shares,  and  one  Leo  Weil  3,940  shares  as 
trustee;  that  Weil  held  said  shares  as  trustee  for  Gold- 
bach  and  one  Luther  F.  Warder,  and  that  Goldbach 
held  the  forty  shares  for  himself  and  the  said  Warder; 
that  one-half  of  all  the  stock  held  by  Goldbach  and 
Weil,  and  all  the  rights,  privileges,  property  and  gains, 
together  with  the  stocks  and  bonds  of  the  corporation 
then  held,  or  afterwards  acquired  by  said  Goldbach, 
was,  by  agreement  between  him  and  the  said  Warder, 
to  be  held  in  Goldbach's  name,  but  in  trust  for  the  use 
and  benefit  of  Warder,  and  were  to  be  assigned  and 
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transferred  to  Warder  or  his  assigns  whenever  demanded 
by  him  or  those  who  might  be  entitled  thereto;  that  in 
furtherance  of  the  agreement  between  Warder  and 
Goldbach,  Warder  paid  to  Goldbach  the  sima  of  $800  ; 
that  in  1889,  Weil  &  Bro.,  acting  for  Goldbach  and 
Warder,  contracted  with  the  company  and  agreed  to 
erect  an  electric  light  plant  for  said  3,940  shares  of 
stock,  and  that  thereupon  the  said  shares  were  issued 
to  Weil  as  trustee;  that  Weil  &  Bro.,  acting  for 
Warder  and  Goldbach,  erected  the  electric  light  plant 
at  a  cost  of  $11,500,  and  thereupon  sold  and  transferred 
the  stock  back  to  said  company  for  $25,000,  thereby 
making  for  Goldbach  and  Warder  a  profit  of  $13,500  ; 
that  the  Central  Thompson-Huston  Co.,  the  com- 
pany which  erected  said  plant,  also  paid  Qoldbach 
$1,500  for  obtaining  the  contract  to  erect  said  plant, 
one-half  of  which  Warder  was  entitled  to;  that  the 
Phoenix  Company  paid  Goldbach  $800  for  obtaining  for 
it  the  contract  with  said  corporation  for  the  machinery, 
one-half  of  which  Warder  was  entitled  to;  that  part  of 
the  stock  transferred  by  Leo  Weil,  trustee,  to  the  com- 
pany, was  sold  and  issued  to  purchasers  at  twenty-five 
cents  on  the  dollar;  that  of  the  stock  so  sold,  Groldbach 
purchased  670  shares,  which  are  worth  par;  that  other 
stockholders  transferred  eight  shares  to  Gk)ldbach,  and 
that  in  November,  1890,  the  company,  in  payment  for 
the  franchise  and  good  will,  issued  to  Goldbach  400 
shares;  that  of  all  the  stock  held  by  Goldbach,  and  of  all 
the  gains  and  profits  made,  Warder  was  entitled  to  one- 
half  thereof;  and  that  Goldbach  refused  to  account 
therefor,  and  converted  the  same  to  his  own  use;  that 
Warder  assigned  one-fourth  of  said  claim  to  the  appel- 
lant. 

The  second  paragraph  alleges  that   Gk)ldbach   and 
Warder  jointly  owned  3,980  shares  of  the  capital  stock 
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of  the  company  and  the  real  estate  on  which  it  was 
their  intention  to  erect  the  plant;  that  they  had  made 
a  contract  with  one  Beetle,  in  which  Beetle,  in  consid- 
eration of  the  stock,  agreed  that  he  would  erect  the 
plant  and  give  each  of  them  11,000  in  cash  and  $10,000 
in  the  stock  of  the  company;  that  afterwards  Groldbach 
projKised  that  if  Warder  would  agree  to  abandon  the 
contract  with  Beetle,  Goldbach  would  give  Warder 
$1,000  cash  and  $10,000  in  stock,  and  one-half  of  all  that 
he  might  receive  as  bonuses  and  gratuities,  and  of  all  the 
gains  and  profits  in  any  way  connected  with  said  com- 
pany or  on  account  of  the  stock  and  joint  ownership; 
that  this  proposition  was  accepted  by  Warder.  The 
other  averments  of  this  paragraph  are  substantially  the 
same  as  the  first. 

The  appeUee  filed  twenty-six  paragraphs  of  set-off. 

The  appellant  moved  to  strike  out  each,  and  on  these 
motions  being  overruled,  she  demurred  to  each  one  sepa- 
rately; these  demurrers  were  overruled.  There  was  a 
trial  by  the  court  and  a  finding  and  judgment  in  favor 
of  the  defendant.  Each  ruling  on  the  motions  to 
strike  out,  and  on  the  demurrer  to  the  answers,  is 
assigned  as  error.  But  as  the  appellee  abandoned  these 
answers  on  the  trial  and  gave  no  evidence  whatever  in 
support  thereof,  the  ruUngs,  even  if  erroneous,  were 
harmless. 

The  only  other  error  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial. 

It  is  insisted  that  the  finding  is  not  supported  by  suf- 
ficient evidence,  and  is  contrary  to  the  law. 

It  is  claimed  that  the  undisputed  evidence  shows  that 
Warder  and  Goldbach  were  associates  in  the  business 
pertaining  to  the  electric  plant  and  joint  owners  of  the 
stock.  It  does  not  follow  that  because  they  were  asso- 
ciated  in   the   business,   Warder  was   a   joint    owner 
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of  the  stock  or  that  he  was  entitled  to  one-half  of  the 
profits  made  by  Goldbach.  There  was  no  evidence 
whatever  that  Warder  ever  invested  any  money  in  the 
business  or  that  he  gave  anything  whatever  for  an 
interest  in  the  stock.  Warder  was  not  one  of  the 
incorporators,  nor  was  any  of  the  stock  ever  issued  in 
his  name.  The  evidence  shows  that  the  city  of  Jeffer- 
sonville  granted  a  franchise  to,  and  entered  into  a  con- 
tract with,  the  corporation.  This  franchise  and  con- 
tract may  have  been  valuable.  If  so,  it  was  the  prop- 
erty of  the  corporation  and  not  of  Goldbach.  If  Warder 
became  the  owner  of  any  of  the  stock,  it  is  fair  to  pre- 
sume that  he  gave  something  for  it.  It  was  not  a  gift, 
for  it  was  never  delivered.  If  he  gave  his  services  in 
assisting  the  corporation  in  obtaining  the  contract  and 
franchise  (and  such  a  transaction  is  valid),  the  evidence 
should  establish  it  without  conflict,  if  this  court  is  to 
rule  that  the  finding  is  not  supported  by  the  evidence 
or  is  contrary  to  the  law.  One  of  appellant's  own  wit- 
nesses testified  that  when  he  called  upon  Goldbach  to 
make  a  demand  for  the  stock,  he  denied  that  he 
owed  Warder  anything  or  that  he  had  any  electric  light 
stock  belonging  to  him.  There  was  a  conflict  in  the 
evidence  on  the  material  question,  and  this  court  can- 
not disturb  the  finding  on  the  evidence. 

Appellee  contends  that  in  any  event  the  contract 
between  Goldbach  and  Warder,  even  if  established, 
would  be  void,  because  Warder  was  the  mayor  of  the 
city  at  the  time  the  franchise  was  granted  and  the  con- 
tract entered  into  between  the  electric  light  company 
and  the  city.  But  it  is  unnecessary  for  us  to  determine 
this  question. 

The  appellant  complains  of  this  action  of  the  court  in 
permitting  the  appellee,  on  cross-examination  of  appel- 
lant's witnesses,  to  bring  out  or  to  testify  concerning 
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certain  facts.  The  cross-examination  of  witnesses  is  a 
matter  largely  in  the  discretion  of  the  trial  court. 
There  was  no  abuse  of  its  discretion  in  this  case. 

The  appellant  offered  as  a  witness  one  Mrs.  Warder, 
the  wife  of  Luther  F.  Warder,  the  assignor  of  the 
claim.  Mrs.  Warder  was  also  an  assignee  of  a 
part  of  the  same  claim  which  Warder  asserted  against 
Goldbach.  The  appellee  objected  to  the  competence 
of  this  witness,  which  objection  was  sustained.  Com- 
plamt  is  made  of  this  ruUng. 

Appellant's  counsel  in  their  brief  admit  that  it  was  a 
discretionary  matter  with  the  trial  court  as  to  whether 
or  not  this  witness  should  be  permitted  to  testify,  but 
insist  that  the  refusal  was  an  abuse  of  its  discretion. 
It  is  sufficient  to  say  that  an  abuse  of  such  discretion 
Ues  in  admitting,  and  not  in  refusing  to  permit,  the 
witness  to  testify. 

It  is  lastly  insisted  that  the  court  erred  in  permitting 
the  appellee  to  prove  that  at  the  time  the  franchise  was 
granted  and  the  contract  made,  Warder  was  the  mayor 
of  the  city  of  Jeffersonville.  There  was  no  error  in 
this.  One  of  appellant's  witnesses,  in  response  to  a 
question  put  by  Mr.  Warder  himself,  stated  that  he 
was  the  mayor  at  about  that  time.  It  was  a  proper  mat- 
ter to  go  to  the  court  to  show  the  relations  of  all  the 
parties. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Piled  January  7,  1896. 
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Na  1,747. 

Hyde  v.  Courtwright. 

Replevin. — Judgment. — Return  of  Property. — Possession. — ^A  judg- 
ment in  replevin,  that  defendant  has  the  return  of  the  property,  is 
not  prejudicial  to  plaintiff,  where  it  is  found  that  he  is  not  entitled 
to  the  possession,  even  though  the  right  of  possession  was  in  a  third 
person. 

Infant. — Chattel  Mortgage. — Repudiation. — Possession. — The  trans- 
ferree  of  a  chattel  mortgage  executed  by  an  infant  is  not  entitled  to 
the  possession  of  the  mortgaged  property  by  virtue  of  the  mort- 
gage, where  the  infant  repudiates  the  contract. 

Endorsee. — Promissory  Notes  Secured  by  Mortgage. — Possession  of 
Mortgaged  Property. — The  endorsee  of  notes  secured  by  mortgage 
is  not  entitled  by  virtue  of  the  endorsement  to  the  possession  of  any 
of  the  mortgaged  property. 

From  the  White  Circuit  Court. 

Davidson  <£•  Storms  and  C.  Spencer,  for  appellant. 

Sellers  &  Uhl^  for  appellee. 

Davis,  J. — This  was  an  action  in  replevin  instituted 
by  the  appellant  against  the  appellee,  to  recover  the  pos- 
session of  certain  personal  property  hereinafter  described. 

The  issues  were  joined  and  submitted  to  the  court  for 
trial.  The  material  facts  shown  by  the  evidence  are  in 
substance  as  follows:  On  the  8th  of  March,  1893, 
Jamison  Bros,  delivered  to  the  appellee  a  buggy,  har- 
ness, plow,  harrow  and  other  implements,  for  which  he 
executed  his  notes,  stipulating  therein  that  the  title  and 
ownership  of  said  property  should  remain  in  the  payee 
imtil  the  notes  were  paid.  In  August,  1893,  the  appel- 
lee executed  to  said  Jamison  Bros,  a  chattel  mortgage 
on  two  mules,  one  sorrel  mare,  and  the  property 
described  in  the  notes,  except  the  buggy,  as  security  for 
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the  payment  of  the  debt  evidenced  by  said  notes.  In 
January,  1894,  said  Jamison  Bros,  assigned  said  notes 
to  the  appellant  without  recourse,  and  also  assigned  to 
him  the  chattel  mortgage  and  the  notes  therein 
described.  It  further  appears  that  in  order  to  secure 
the  possession  of  the  property  described  in  the  notes  the 
appellee  at  the  time  represented  to  said  Jamison  Bros, 
that  he  was  twenty-one  years  of  age,  but  he  did  not  in 
fact  become  twenty-one  years  of  age  until  May,  1894, 
after  this  suit  was  begun.  Whether  the  appellant  made 
demand  for  the  possession  of  the  property  before  the 
commencement  of  the  action  was  a  controverted  ques- 
tion. 

The  court  found  for  the  appellee,  and  * '  that  he  was 
entitled  to  the  possession  of  the  property  at  the  time  suit 
was  instituted,  and  that  he  should  have  return  thereof." 
Thereupon,  before  judgment  was  rendered,  the  appel- 
lant moved  the  court  ''to  modify  the  judgment  by  strik- 
ing out"  the  words,  *'that  he  should  have  return 
thereof,"  which  motion  was  overruled. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which 
was  overruled. 

Judgment  was  rendered  on  the  finding,  in  favor  of 
the  apx)ellee. 

The  errors  assigned  are : 

1.  That  the  court  erred  in  overruling  appellant's 
motion  to  modify  the  ''finding." 

2.  That  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

There  waa  no  motion  to  modify  the  finding.  The 
motion  to  modify  the*  judgment  was  made  before  the 
judgment  was  rendered  and  the  motion  is  not  made  a 
part  of  the  record  by  bill  of  exceptions  or  order  of  court. 
Assuming,  however,  that  the  motion  to  modify  the 
judgment   was   properly   made,    and   that   the   ruling 
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thereon  is  brought  in  review  by  the  record,  we  fail  to 
see  in  what  respect  the  appellant  was  prejudiced  thereby. 
If  he  was  not  entitled  to  the  possession  of  the  property,  he 
was  not  injured  by  the  finding  that  the  appellee  ''should 
have  the  return  thereof. "  If  the  right  of  possession 
was  in  Jamison  Bros,  when  the  finding  was  made  and 
judgment  was  rendered,  the  fact  was  of  no  advantage 
to  the  appellant  in  the  contest  between  him  and  the 
appellee. 

Therefore,  as  we  view  the  case,  the  only  meritorious 
question  presented  for  our  consideration  arises  on  the 
ruling  on  the  motion  for  a  new  trial. 

Counsel  for  the  appellant  insist  that  the  finding  is 
contrary  to  law  and  not  sustained  by  sufficient  evidence. 

The  endorsement  of  the  notes  to  the  appellant  did  not 
of  itself,  on  default  in  payment,  vest  the  right  in  the 
appellant  to  the  possession  of  the  property  thereyi 
described.  Domestic  Sewing  Machine  Co.  v.  Arthur- 
hultz,  63  Ind.  322. 

Waiving  the  question  of  demand,  was  the  appellant 
entitled  to  recover?  Counsel  for  the  appellant  concede, 
as  we  understand  them,  that  he  cannot  recover  on  the 
contract  embraced  in  the  chattel  mortgage,  but  they 
contend  that  he  cannot  repudiate  the  contract  and  retain 
the  property  delivered  to  him  by  Jamison  Bros.  As 
we  have  seen  the  property  delivered  to  appellee  by  Jam- 
ison Bros,  is  a  part  only  of  the  property  in  controversy. 
Assuming  that  Jamison  Bros,  might  have  maintained 
replevin  for  the  property  described  in  the  notes,  or  aa 
action  ex  delicto  for  the  injury  resulting  from  his  tort, 
it  does  not  follow  that  the  appellant  is  entitled  to  recover 
in  this  action. 

It  is  well  settled  that  the  appellee  may  repudiate  the 
contract  evidenced  by  the  notes  and  chattel  mortgage. 
Rice  V.  Boyer^  108  Ind.  472. 
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It  is  clear,  therefore,  that  appellant  is  not  entitled  to 
the  possession  of  the  property  in  controversy  in  this 
action,  by  virtue  of  the-  mortgage,  and  under  the  decision 
in  Domestic  Setving  Machine  Co.  v.  Arthurhultz^  supra, 
he  is  not  entitled  to  the  possession  of  any  part  thereof 
by  virtue  of  the  endorsement  of  the  notes  to  him. 
Whether,  if  Jamison  Bros,  had  assigned  and  transferred 
all  their  right  against  appellee  to  appellant  he  might 
have  been  entitled  on  demand  to  recover  the  property 
or  damages  resulting  from  his  tort,  we  need  not  deter- 
mine. We  do  not  find  any  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  January  7,  1896. 


No.  1,902. 

HuBEE  Manufacturing  Company  v.  Seabold. 

Agency. — Commission. — Per  Centum,  of  Sale, — Contract. — An  agent 
for  the  sale  of  machinery  under  a  contract  entitling  him  to  twenty 
per  cent,  on  sales  made  on  three  faU  payments,  twenty-seven  per 
cent,  on  sales  made  on  two  fall  payments  and  thirty-five  per  cent, 
commission  on  the  sale  of  machinery  for  cash,  is  not  as  matter  of 
law  entitled  to  commission  of  thirty-five  per  cent,  on  a  sale  made 
in  April  and  paid  for  partly  in  cash  and  the  balance  by  a  note  pay- 
able in  the  following  December. 

From  the  Wells  Circuit  Court. 

E.  R.  Wilson  and  J.  J.  Todd,  for  appellant. 

Sharpe  &  Sturgis^  for  appellee. 

Gavin,  C.  J. — Appellee  was  appellant's  local  agent 
for  the  sale  of  machinery,  and  sued  appellant  to  recover 
his  commissions  for  the  sale  of  a  thresher. 
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By  the  terms  of  the  contract,  he  was  to  receive  twenty 
per  cent,  on  sales  made  on  three  fall  payments,  twenty- 
seven  per  cent,  for  sales  made  •  on  two  fall  payments, 
and  thirty-five  per  cent,  on  cash  sales. 

According  to  appellee^s  claims,  he,  in  April,  1893,  sold 
a  threshing  outfit  to  Neuenschwander  Bros,  for  $450.00, 
receiving  an  old  thresher  as  cash  for  $100.00,  and  a 
note  for  $350.00  due  December  25,  1893.  Upon  the 
theory  that  the  facts  in  the  case  as  claimed  by  appellee 
constituted  a  sale  within  his  contract,  the  court  in- 
structed the  jury  that  he  was  entitled  to  recover 
thirty-five  per  cent,  commission.  In  no  view  of  the  case 
can  this  instruction  be  upheld.  A  commission  of  thirty- 
five  per  cent,  was  allowable  only  uporf  cash  sales.  In 
the  very  nature  of  things,  a  sale  by  which  a  note  is 
given,  due  the  following  December,  more  than  six 
months  after  the  delivery  of  the  goods,  cannot  be  a  cash 
sale.  Not  being  a  cash  sale  appellee  could  not  be 
entitled  to  commission  on  it  as  such.  Counsel  for 
appellee  endeavor  to  support  the  instruction  by  the 
argument  that  the  court  and  jury  had  a  right  to  infer 
from  the  evidence  and  contract  that  this  was  by  the 
parties  regarded  as  a  cash  sale  because  it  was  not  a 
three-fall  nor  a  two-fall  payment,  which  were  the  only 
modes  other  than  cash  provided  for  in  the  contract. 
Conceding,  without  deciding,  that  from  all  the  evidence 
the  jury  might  have  been  authorized  to  say  that  the 
appellant  accepted  the  note  as  cash,  there  is  nothing 
which  would  justify  the  court  in  declaring  absolutely  as 
a  matter  of  law  that  this  was  done,  and  we  are  by  no 
means  prepared  to  hold  that  even  the  jury  might  have 
so  determined. 

A  number  of  other  questions  are  presented  and 
argued  by  counsel. 

As  it  is  probable  that  both  pleadings  and  evidence 
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will  be  BO  shaped  upon  another  trial  as  not  again  to 
present  these  questions  as  they  now  come  before  the 
court,  we  do  not  deem  it  necessary  to  take  up  and 
determine  whether  or  not  the  other  grounds  for  new 
trial  are  well  founded. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  motion  for  new  trial,  with  leave  to 
amend  pleadings  if  desired. 

Filed  January  7.  1896. 


No.  1,784. 

Lewis  v.  Hodapp. 

Estoppel. — Promissory  Note. — Forgery, — Promise  After  Maturity 
to  Pay. — Extension  of  Time. — An  admission  by  one  who  knows 
that  his  name  is  on  the  note,  that  he  is  liable  thereon,  and  an  agree- 
ment by  him  to  stand  good  for  it,  made  to  the  holder  after  its  ma- 
tiirity,  does  not  estop  him  to  claim  that  his  name  is  forged,  although 
the  holder  extended  the  time  of  payment  until  another  maker  be- 
came insolvent,  unless  he  was  induced  to  make  the  extension  by 
such  admission  and  agreement. 

Practice. — Sustaining  Demurrer  to  Reply  to  Answer  of  Non  Est 
Factum. — Appellate  Procedure. — Sustaining  a  demurrer  to  a  reply 
to  an  answer  of  non  est  factum  to  a  note  in  suit,  setting  up  that  the 
note  was  signed  by  defendant,  or  by  a  third  person  ^^ith  full  au- 
thority from  him,  is  not  error,  as  such  facts  were  put  in  issue  by 
the  answer. 

From  the  Ohio  Circuit  Court. 

J,  B.  Coles  and  O,  B.  Hall^  for  appellant, 
R,  L.  Davis  and  J.  L.  Davis,  for  appellee 

Davis,  J. — The  appellant  instituted  this  action,  on  a 
note,  against  one  James  Bailey,  Jr.,  and  the  appellee 
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Bailey  made  default.     The  appellee  answered  in  two 
paragraphs : 

1.  Greneral  denial. 

2.  Non  e^t  factum. 

The  appellant  replied  to  the  answer  of  non  est  factum 
in  two  paragraphs.  A  demurrer  was  sustained  to  each 
paragraph  of  reply.  These  rulings  are  the  basis  of  the 
only  errors  assigned  in  this  court. 

The  substance  of  the  second  paragraph  of  the  reply  is 
that  the  note  was  signed  by  the  appellee,  or  by  said 
Bailey  with  full  authority  from  him. 

Ordinarily,  a  special  answer  of  non  est  factum  closes 
the  issues  and  neither  requires  nor,  strictly  speaking, 
admits  of  a  repUcation.     Webb  v.  Corbin,  78  Ind.  403. 

The  substance  of  the  answer  is  that  the  appellee  did 
not  execute  the  note  sued  on  and  that  his  signature 
thereto  was  false  and  forged.  Any  facts  tending  to 
prove  that  the  note  was  signed  by  him  or  by  said  Bailey 
with  full  authority  from  him  were  admissible  in  evi- 
dence under  the  plea  of  non  est  factum.  No  new  issue 
was  tendered  by  the  second  paragraph  of  the  reply. 
Whether  the  appellee  signed  the  note  or  authorized 
another  to  sign  it  for  him,  was  the  issue  tendered  by  the 
plea  of  non  est  factum.  Therefore,  in  any  event,  there 
was  no  error  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  reply.  O^ Donahue  v.  Creager,  117 
Ind.  372;  Ratliff  v.  Stretch,  117  Ind.  527;  Mays  v. 
Hedges,  79  Ind.  288. 

The  theory  of  the  first  paragraph  of  the  reply  is  that 
appellee  was  estopped  from  pleading  the  defense  set  up 
in  the  answer  of  non  est  factum.  A  person  whose 
name  has  been  forged  to  a  note  may  be  estopped  by  his 
admission,  upon  which  others  may  have  changed  their 
relations,  from  pleading  the  truth  of  the  matter  to  their 
detriment.     Henry  v.  Heeb,  114  Ind.  275. 
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It  is  a  familiar  rule  that  an  estoppel  must  be  specially 
and  strictly  pleaded.  No  intendments  are  made  in 
favor  of  a  plea  of  estoppel.  Troyer  v.  Dyar,  102  Ind. 
396. 

The  substance  of  the  first  paragraph  of  the  reply  is 
that  after  the  maturity  of  the  note  the  appellant  asked 
the  appellee  about  its  payment  and  that  the  appellee 
with  full  knowledge  that  his  name  was  on  the  note 
admitted  his  liability  thereon  and  that  he  would  stand 
good  for  it,  which  statements  and  admissions  the  appel- 
lant believed ;  that  said  Bailey  then  owned  property  of 
the  value  of  $1,000.00  subject  to  execution  out  of  which 
he  could  and  would  have  secured  the  payment  of  the 
note  and  that  appellant,  without  any  knowledge  that 
appellee's  signature  was  forged,  extended  the  time  of 
payment,  and  that  said  Bailey  has  absconded  and  is 
insolvent. 

There  is  no  averment  that  the  note  was  shown  to  the 
appellee  or  that  he  admitted  that  he  had  signed  the 
note  or  authorized  any  one  to  sign  it  for  him.  It  does 
not  appear  that  the  appellant  changed  his  relations  or 
invested  any  money  on  the  strength  of  the  alleged 
admissions  of  the  appellee.  All  he  claims  is  that  he  did 
not  sue  upon  the  note  which  he  would  have  done  had 
he  been  advised  that  appellee's  name  had  been  forged 
thereon.  It  is  true  that  he  avers  in  general  terms 
that  he  extended  the  time  of  the  payment  of  the 
note,  but  for  how  long  is  not  stated,  and  neither  does  it 
appear  that  any  extension  was  granted  in  reliance  on 
the  statements  of  the  appellee. 

Counsel  for  appellant  say :  ''To  constitute  an  estop- 
pel by  conduct  there  must  be : 

**1.     A  representation  or  concealment  of  material 

facts. 

Vol.  14—8 
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'^2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts. 

*'3.  The  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  matter. 

^  ^  4.  It  must  have  been  made  with  the  intention  that 
the  other  party  should  act  ux)on  it. 

"5.  The  other  party  must  have  been  induced  to  act 
upon  it."     Hosford  v.  Johnson^  74  Ind  479. 

In  this  case  there  was  no  representation  of  any 
material  fact,  and  if  there  was  a  concealment  of  a 
material  fact  it  is  not  alleged  that  such  concealment 
was  with  the  intention  that  the  appellant  should  act 
upon  it  or  that  he  was  induced  to  act  upon  it.  The 
fact  that  appellant  believed  the  appellee  would  pay  the 
note  is  not  sufficient  to  justify  the  inference  that  he  was 
induced  thereby  to  extend  the  time  of  payment  until 
Bailey  became  insolvent.  If  it  appeared  that  appellee 
concealed  the  fact  that  he  had  not  signed  the  note  with 
the  intention  that  the  appellant  should  extend  the  time 
of  payment  of  the  note  and  that  such  concealment  had 
induced  the  appellant  to  so  extend  the  time  until  Bailey 
became  insolvent,  a  different  question  would  be  pre- 
sented. In  view  of  the  rule  that  an  estoppel  must  be 
specially  and  strictly  pleaded  and  that  no  intendments 
are  made  in  favor  of  such  plea,  the  trial  court  in  our 
opinion  did  not  err  in  sustaining  the  demurrer  to  the 
first  paragraph  of  reply. 

Judgment  affirmed. 

Filed  January  8,  1896. 
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No.  1,758. 

Western  Union  Telegraph  Company  v.  Cain. 

Telegraph  Company. — Negligent  Delay  in  Delivering. — Damages. — 
Death  of  Relative. — A  delay  of  three  days  by  a  telegraph  company 
in  delivering  a  message  announcing  the  severe  illness  of  the  brother 
of  the  sendee  by  reason  of  which  the  latter  is  prevented  from  reach- 
ing such  brother's  residence  until  after  his  burial,  renders  it  liable 
for  the  injury  caused  thereby. 

Sams. — Negligent  Delay.— Mea^sure  of  Damages. — The  mere  fact  that 
a  person  is  required  to  spend  $75  in  going  to  a  given  place  because 
of  a  delay  in  delivering  a  telegram,  does  not  entitle  him  to  addi- 
tional stmi  of  $100  as  damages. 

Sams. — Delivery.— Negligent  Delay.— Measure  of  Damages.— Travel- 
ing Expenses. — Delay  of  a  telegraph  company  in  delivering  a  mes- 
sage announcing  the  severe  illness  of  the  brother  of  the  sendee  pre- 
venting him  from  reaching  the  brother's  residence  until  after  his 
death  and  burial  does  not  render  the  company  liable  for  the  ex- 
penses of  such  sendee  in  going  to  such  residence. 

Prom  the  Scott  Circuit  Court. 

C  L.  Jewett  and  H.  E.  Jewetty  for  appellant. 

O.  F.  Laturence,  O,  Bundy  and  O.  V.  Cain,  for 
appellee. 

Davis,  J. — ^This  action  is  based  on  section  5513,  R. 
S.  1894. 

The  allegations  of  the  complaint,  in  substance,  so  far 
as  necessary  for  the  consideration  of  the  questions  which 
we  are  required  to  determine,  are,  that  on  April  29, 
1894,  the  appellee  was  a  resident  of  Scottsburg,  Indiana, 
at  which  point  the  appellant  maintained  a  telegraph 
office ;  that  on  said  day  one  Joseph  L.  Cain,  a  brother 
of  the  appellee,  was  temporarily  residing  at  Clear 
Water,  Florida,  with  one  HoUey,  said  Joseph  L.  Cain 
being  in  poor  health  and  having  gone  to  Florida  in  the 
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hope  of  regaining  his  streng^th ;  that  on  said  day  said 
HoUey  sent  a  message  to  the  appellee,  which,  omitting 
date,  address  and  signature,  reads  as  follows:  '^Tour 
brother,  Joseph  L.  Cain,  took  severe  hemorrhage  six 
this  morning.  Come  at  once ; "  that  the  message  was 
received  by  the  appellant  at  its  office  in  Scottsburg 
between  ten  and  eleven  o'clock  on  said  day ;  that  the 
appellant  knowing  that  the  appellee  was  a  resident  of 
said  town  of  Scottsburg,  and  being  apprised  of  the  neces- 
sity for  prompt  delivery  of  said  message  by  reason  of  its 
contents,  negligently  failed  to  deliver  the  same  to  the 
appellee  until  May  2,  1894;  that  if  said  message  had 
been  delivered  promptly  upon  its  arrival  at  Scottsburg 
to  the  appellee  he  would  have  started  immediately  for 
Clearwater,  Florida,  and  would  have  been  there  by 
Tuesday  evening,  May  1st. ;  that  his  brother  died  on  the 
evening  of  April  30,  1894,  and  that  by  reason  of  the 
failure  to  deliver  the  telegram  he  was  prevented  from 
seeing  his  brother  before  his  burial  and  was  unable  to 
see  to  the  proper  burial  of  his  brother,  whereby  he  suf- 
fered great  mental  anguish,  etc. 

There  are  other  averments  to  the  effect  that  he 
started  to  Florida  on  May  4th,  and  that  when  he  arrived 
there  he  found  his  brother  buried  and  that  in  making 
the  trip  he  was  at  an  expense  of  $125.00,  and  that  he 
will  be  at  a  further  expense  of  $500.00  in  having  the 
body  of  his  brother  exhumed  and  shipped  home,  etc. 

Appellant's  demurrer  to  the  complaint  was  overruled. 

On  issue  joined,  there  was  a  trial  by  a  jury  which  re- 
turned a  special  verdict  finding  of  the  facts  substantially 
as  alleged  in  the  complaint  and  that  on  account  of  his 
mental  anguish  he  has  sustained  damages  in  the  sum  of 
$225.00,  and  that  he  ''expended  on  said  trip  the  sum  of 
$75.00  to  his  great  damage  in  the  sum  of  $100.00,"  and 
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the  jury  assessed  his  damages  at  $400.00  in  the  event 
he  was  entitled  to  recover. 

The  appellant's  motion  for  a  new  trial,  in  which  one 
of  the  causes  assigned  is  that  the  damages  assessed  by 
the  jury  are  excessive,  was  overruled. 

Other  questions  are  presented  by  the  record  and 
assignment  of  errors. 

The  complaint  so  far  as  any  objection  thereto  has 
been  discussed  is  in  our  opinion  sufficient.  Western 
Union  Tel.  Co.  v.  Newhouse^  6  Ind.  App.  422  ;  West- 
ern Union  Tel.  Co.  v.  Fenton^  52  Ind.  1 ;  Western 
Union  Tel.  Co.  v.  McKibhen^  114  Ind.  611  ;  Reese  v. 
Western  Union  Tel.  Co.,  123  Ind.  294  (7  L.  E.  A.  583) ; 
Western  Union  Tel.  Co.  v.  Eskridge,  7  Ind.  App.  208 ; 
Western  Union  Tel.  Co.  v.  Stratemeier,  6  Ind.  App. 
125 ;  Western  Union  Tel.  Co.  v.  Cline,  8  Ind.  App. 
364 ;  Western  Union  Tel.  Co.  v.  Moore,  12  Ind.  App. 
136. 

The  damages  are  excessive.  Assuming  that  appellee 
was  entitled  to  recover  $225.00  on  account  of  mental 
anguish  and  $75.00  for  expense,  there  is  no  basis  for 
the  remaining  $100.00.  We  cannot  see  how  the 
expenditure  of  $75.00  was  to  his  damage  in  the  addi- 
tional sum  of  $100.00.  In  other  words  it  is  not  appar- 
ent to  us  how  the  expenditure  of  $75.00  damaged  him 
to  the  extent  of  $175.00.  Furthermore,  we  are  not 
advised  on  what  theory  he  was  entitled  to  recover  any- 
thing on  account  of  his  trip  to  Florida.  It  is  clear  from 
the  averments  of  the  complaint  that  the  negligence  of 
appellant  in  the  failure  to  deliver  the  message  did  not 
cause  him  to  make  the  trip  to  Florida.  The  theory  of 
the  complaint  was  that  if  the  message  had  been 
promptly  delivered  he  would  have  made  the  trip  at  once 
and  in  time  to  have  been  present  at  the  burial  of  his 
brother. 
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As  a  new  trial  will  have  to  be  granted  for  the  rea- 
sons stated,  it  is  not  necessary  to  consider  the  sufficiency 
of  the  evidence,  but  we  observe  from  reading  the  record 
that  the  evidence  discloses  that  if  the  message  had  been 
promptly  delivered  at  his  office  or  hotel  on  Sunday, 
appellee  would  not  have  received  it  in  time  to  have 
enabled  him  to  reach  Florida  before  the  burial  of  his 
brother. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Filed  January  9, 1896. 


No.  1,831. 

Wyman  v.  Turner. 

Replevin. — Impounded  Anivuda. — Road  Supervisor. — Possession. — 
The  possession  of  animals  running  at  large,  by  a  supervisor,  who 
impounds  them  as  required  by  section  2838,  R.  S.  1894,  becomes 
wrongful  ah  initio^  and  the  owner  may  recover  his  property  with- 
out payment  to  the  supervisor,  where  the  supervisor  fails  to  comply 
strictly  with  the  statute  as  to  notice. 

Animals. —  Running  at  Large. — Supervisor  Impounding,  —  When 
Statutory  Charges  Not  Recoverable. — Notice. — ^A  road  overseer  who 
takes  up  animals  imlawf  ully  running  at  large,  under  section  2838,  R 
S.  1894,  making  it  his  duty  to  do  so.  is  not  entitled  to  recover  the 
statutory  charges,  where  he  serves  the  notice  on  the  agent  of  the 
owner  in  his  individual  capacity  and  not  as  agent,  instead  of  upon 
the  owner  herself,  as  required  by  section  2834. 

Same.  — Impounding. — Notice.  — Appearance  by  Oumer. — Waiver.  — 
The  appearance  of  the  owner  of  animals  taken  up  by  the  road  over- 
seer while  running  at  large,  under  section  2838,  R.  S.  1894,  TrmlriT^g 
it  his  duty  to  impound  them  in  such  case,  does  not  operate  as  a 
waiver  of  a  failure  of  such  overseer  to  give  immediate  notice  to  the 
owner  as  required  by  section  2834 

Instructions  to  Jxjry. ^Instruct  ion  as  to  State  of  Facts  on  Which 
Plaintiff  Must  Fail. — An  instruction  which  undertakes  to  set  forth 
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a  state  of  facts  upon  which  the  plaintiff  must  fail,  is  bod  if  it  omits 
an  essential  element. 
Dissenting  opinion  by  Ross»  J. 

From  the  Washington  Circuit  Court. 

Alspaugh  dt  Lawler  and  J.  H.  Masterson\  for  appel- 
lant. 

Elliott  &  Hostettery  for  appellee. 

Gavin,  C.  J. — ^Appellant  sued  to  recover  certain  hogs 
which  she  alleged  were  unlawfully  detained  from  her 
by  appellee.  Appellant's  ownership  was  not  seriouisly 
controverted,  but  appellee,  who  was  a  road  supervisor, 
bases  his  claim  to  hold  the  hogs  upon  section  2838,  R. 
S.  1894,  and  preceding  sections  under  which  he  had 
taken  them  up  while  running  at  large.  By  said  section 
2838  it  is  made  the  duty  of  the  supervisors  to  take  up 
all  horses,  mules,  cattle,  sheep,  goats  or  swine  found 
running  at*  large  upon  the  road,  commons  or  uninclosed 
lands  within  their  respective  districts  which  are  not 
authorized  to  run  at  large  by  a  proper  order  of  the 
county  commissioners. 

By  section  2834,  R.  S.  1894  (section  2640,  R.  S.  1881), 
'*The  person  taking  up  and  impounding  any  such 
animal,  shall  immediately  give  notice  in  writing  to  the 
owner  of  such  animal,  if  known  to  him." 

Part  of  the  hogs  in  controversy  were  seized  by  the 
supervisor  on  October  24th,  part  on  October  25th.  Upon 
the  evening  of  the  latter  day,  the  supervisor  sent  to 
Charles  Wyman  a  written  notice  directed  to  him,  notify- 
ing him  that  said  Turner  had  taken  up  nine  hogs,  describ- 
ing them,  believed  to  belong  to  said  Charles  Wyman, 
who  was  thereby  called  upon  to  come  and  pay  the 
charges  and  reclaim  the  hogs. 

On  October  26th,  Charles  Wyman  went  and  saw  the 
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hogs  and  told  appellee  they  were  his  mother's.  Several 
days  after  this  appellant  sent  Charles  and  another  after 
the  hogs,  and  offered  some  pay,  hut  not  the  statutory 
charges,  whereupon  appellee  refused  to  surrender  the 
property.    . 

There  is  evidence  that  Charles  Wyman  looked  after 
his  mother's  business  and  was  a  married  man,  Uving 
with  his  family  upon  his  mother's  farm,  where  she  also 
resided ;  that  the  hogs  had  been  kept  upon  appellant's 
farm ;  that  she  had  no  knowledge  of  the  seizure 
until  several  days  thereafter,  when  she  learned  the  fact 
from  her  son  or  his  wife. 

The  sufficiency  of  this  notice  is  called  in  question. 

It  was  said  by  this  court  in  Forsyth  v.  Walch,  4  Ind. 
App.  182,  that  ''The  taking  up  and  impounding  of 
animals  is  a  statutory  proceeding,  ex  parte  in  its  char- 
acter, and  a  strict  compliance  with  the  substantial  pro- 
visions of  the  statute  is  necessary  to  the  validity  of  such 
proceedings.  A  person  who  relies  upon  the* statute  for 
his  authority  in  taking  possession  of  an  animal,  must 
show  a  strict  compliance  with  the  statute. "  In  that 
case  a  posted  notice  was  held  insufficient  because  it 
failed  to  set  forth  that  the  owner's  name  was  unknown. 
The  principle  announced  in  that  case  is  supported  by  an 
unbroken  line  of  decisions  of  the  supreme  and  appellate 
courts.  James  v.  Fowler,  90  Ind.  563  ;  Nafe  v.  Letter, 
103  Ind.  138 ;  Jones  v.  Clouser,  114  Ind.  387 ;  Haffner 
V.  Barnard,  123  Ind.  429 ;  Frazier  v.  Ooar,  1  Ind. 
App.  38. 

In  James  v.  Fotvler,  90  Ind.  563,  it  was  said  that  the 
*' appellees,  as  owners  of  the  hogs,  were  entitled  to  their 
possession,  unless  the  appellant  (who  had  lawfully  taken 
up  the  hogs  as  trespassing  estrays)  could  show  that,  by 
a  strict  and  continuous  compliance  with  the  require- 
ments of  the  statute,  he  had  not  only  acquired,  but  at 
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the  commenceinent  of  this  suit  still  retained  an  existing 
right  to  their  possession  as  estrays. " 

In  Burton  v.  Calqway,  20  Ind.  469,  there  being  a 
replevin  suit  by  the  owner  without  bond,  it  was  held 
that  the  taker-up  should  have  proceeded  to  advertise  and 
sell  the  animal  at  public  sale  as  required  by  law;  that 
the  pendency  of  the  suit  did  not  absolve  him  from  the 
duty  of  following  the  statutory  course,  and  that  the 
failure  to  so  do  and  his  selling  the  animal  at  private 
sale  pending  the  suit  made  him  a  trespasser  ab  initio. 

In  Nafe  v.  Leiter,  supra^  the  court  decides  that 
hogs  trespassing  and  running  at  large  in  a  par- 
tially  enclosed  field  are  not  running  at  large  upon  unin- 
closed  lands  within  the  purview  of  the  statute.  Section 
2833,  R.  S.  1894  (section  2639,  R.  S.  1881.) 

In  Jones  v.  ClouseVj  supra,  the  court  by  Elliott, 
J.,  held  that  where  one  took  up  trespassing  cattle 
and  refused  to  deliver  them  except  upon  payment 
of  a  sum,  to  which  he  was  not  by  law  entitled,  he  could 
not  afterwards,  when  sued  in  replevin,  justify  their 
detention  upon  some  other  ground,  the  learned  judge 
saying,  in  conclusion,  ^'The  person  who  seizes  domestic 
animals  under  statutes  such  as  that  under  consideration 
is  bound  to  strictly  conform  to  the  law,  and  can  only 
detain  them  for  causes  provided  by  statute." 

In  Haffner  v.  Barnard,  supra,  notice  was  given 
under  sections  6554  and  6556,  R.  S.  1894,  being  sec- 
tions 4838  and  4840,  R.  S.  1881,  the  latter  of  which 
specifies  that  the  notice  should  contain  a  statement  of 
the  trespass  and  the  amount  of  damages.  It  was  held 
not  to  be  good  because  it  failed  to  contain  these  facts. 

It  is  also  there  said,  ''Laws of  this  character  are  con- 
strued strictly  against  the  party  claiming  the  benefit 
thereof,  and  he  must  follow  their  provisions  closely  or 
lose  all  benefit  therefrom."     The  court,  therefore,  held 
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the  person  taking  up  liable  to  replevin  even  without 
demand,  his  possession  being  wrongful  in  the  absence 
of  a  compliance  witli  the  statute. 

In  Frazier  v.  Goar^  supra^  an  answer  in  justification 
under  section  2833,  R.  S.  1894,  section  2639,  R.  S. 
1881,  was  held  bad  because  it  failed  to  show  that 
the  defendant  was  a  resident  of  the  township  when  he 
took  up  the  animal,  although  it  did  aver  he  was  such 
resident  at  the  time  he  filed  the  answer  thirty-four  days 
later. 

Other  cases  declare  that  animals  which  merely  escape 
from  their  owners  and  are  promptly  pursued,  cannot  be 
regarded  as  running  at  large  within  the  meaning  of  the 
statute.  Jones  v.  Clouser,  supra;  McBride  v.  Hick- 
lin,  124r  Ind.  499  ;  Wolf  v.  Nicholson,  1  Ind.  App.  222  ; 
Chicago^  etc.,  R.  R.  Co.  v.  Fenn,  3  Ind.  App.  250. 

The  principle  of  strict  compliance  enjoined  and  estab- 
lished by  these  repeated  decisions,  compels  us  to  refuse 
to  accede  to  appellee's  proposition,  that  this  notice  was 
good  because  directed  to  and  served  on  one  who  was 
appellant's  agent,  but  not  directed  to  him  as  such  agent. 
Were  it  only  requisite  that  knowledge  should  be  brought 
home  to  appellant  as  in  the  commercial  transactions 
referred  to  by  some  of  the  authorities  cited  by  appellee, 
the  position  might  be  well  founded,  but  here  one  claims 
a  penalty  by  virtue  of  the  statute.  In  order  to  maintain 
his  right  thereto,  substantial  compliance  with  the 
statute  is  requisite.  It  appearing  that  he  failed  to  make 
this  compliance  his  alleged  right  falls  to  the  ground. 

In  th©  Haffner  v.  Barnard  case,  it  is  plain  the  owner 
had  knowledge  that  his  hogs  had  been  taken  up  and 
were  in  the  possession  of  the  taker-up ;  yet  the  court 
held  the  owner  entitled  to  recover  because  the  notice 
was  not  such  as  was  called  for  by  the  statute. 

The  owner's  appearance  and  demand  for  the  hogs 
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could  not  operate  as  a  waiver  of  appellee's  failure  to  con- 
form his  conduct  to  the  statute.  It  is  that  very  failure 
which  makes  him  a  wrongdoer  and  justifies  the  demand. 

The  case  differs  from    Wilhelm  v.  Scott,    14    Ind. 

App. ,  in  the  very  vital  feature,  that  there  it  did  not 

appear  that  the  ofl&cer  had  failed  to  follow  the  statute, 
while  here  it  does. 

Some  distinction  is  claimed  between  an  ofl&cer  and  an 
individual  as  to  the  obligation  resting  upon  them  to 
comply  with  the  provision  of  the  law.  No  authority  has 
been  cited  to  sustain  this  position,  nor  can  we  approve  of 
it.  In  each  instance  the  original  possession  is  taken  in 
accordance  with  the  law,  but  to  make  its  continuance 
lawful,  the  law  must  be  followed. 

The  eighth  instruction  given  by  the  court  reads  as 
follows:  '*If  you  determine  from  the  evidence  that 
Mrs.  Wyman's  hogs  were .  running  at  large  when  Tur- 
ner took  them  into  his  possession,  and  if  you  further  find 
that  he  was  not  tendered  enough  money  under  the  rule 
of  law  stated  in  these  instructions,  plaintiff  cannot 
recover  in  this  case."  This  instruction  cannot  be  sus- 
tained because  it  wholly  fails  to  devolve  upon  the  appel- 
lee any  obligation  to  give  the  notice  and  take  the  other 
steps  required  by  law  without  which  he  could  not  retain 
the  stock.  While  all  the  authorities  cited  are  more  or 
less  applicable  to  this  point,  Nafe  v.  Letter,  supra, 
meets  the  proposition  directly. 

The  instruction  undertakes  to  set  forth  a  state  of  facts 
upon  which  appellant  must  necessarily  fail.  In  so  doing, 
the  omission  of  one  or  more  essential  features  is  fatal. 
Jackson  School  Tp.  v.  Shera,  8  Ind.  App.  330 ;  Ken- 
tucky,  etc..  Bridge  Co.  v.  Eastman,  7  Ind.  App.  514. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  January  9,  1896. 
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Dissenting  Opinion. 

Ross,  J. — The  majority  opinion  proceeds  upon  the 
theory  that  while  the  appellee,  as  road  supervisor,  right- 
fully took  up  and  impounded  appellant's  hogs,  hav- 
ing failed  to  comply  with  the  provisions  of  the  stat- 
ute which  would  authorize  him  to  sell  them  to  pay  his 
charges  for  their  impounding,  he  was,  therefore,  a 
trespasser  ab  initio^  and  that  appellant  was  entitled  to 
recover  the  possession  of  her  hogs  without  paying,  or 
offering  to  pay,  the  charges  to  which  appellee  was  law- 
fully entitled  under  the  statute  for  their  taking  up. 

All  of   the   cases  cited   in  the    prevailing  opinion, 

except  that  of  Wilhelm  v.  Scott,  14  Ind.  App. ,  are 

cases  arising  under  section  2639,  R.  S.  1881  (section 
2833,  Bums  R.  S.  1894),  and  not  under  section  442, 
Elliott  Supp.  (section  2838,  Bums  R.  S.  1894). 

Under  the  former  section,  permission  is  granted  to 
'  *  any  person  being  a  resident "  of  the  township  where  the 
animals  are  found  running  at  large  to  take  them  up 
and  impound  them.  This  section  of  the  statute  merely 
grants  a  permissive  right,  while  under  section  442  the 
duty  is  imposed  upon  the  road  supervisor  to  impound 
all  stock  found  running  at  large  in  his  district,  and  if 
he  "shall  fail  to  perforin  such  duty,  he  shall  be  fined 
not  less  than  $1.00  nor  more  than  85.00  for  each  and 
every  offense."  Under  this  section  of  the  statute  the 
supervisor  has  no  option  in  the  matter;  it  is  made  a 
duty,  and  for  a  failure  in  the  peiformance  of  that  duty 
he  shall  be  fined.  It  is  for  this  reason  that  I  am  unable 
to  see  how  he  can  be  said  to  be  a  trespasser  ab  initio.  I 
take  it  that  the  majority  must  concede  that  appellant's 
right  to  recover  must  depend  upon  holding  that  appel- 
lee's possession  of  the  hogs  was  wrongful,  for  if  his 
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possession  was  rightful,  appellant  must  fail,  this  being 
merely  a  possessory  action. 

It  should  be  borne  in  mind  that  the  appellee  was  not 
seeking  to  sell  appellant's  hogs,  under  sections  2640- 
2643,  R.  S.  1881  (sections  2834-2837,  Bums  Rev.  1894), 
which  provides  for  the  manner  of  selling  stock 
impounded  to  pay  the  expenses  incurred  in  the  taking 
up,  impounding  and  taking  care  of  the  same,  but  he 
was  simply  holding  the  stock  and  keeping  it  off  the 
highways  and  uninclosed  lands  of  his  district,  as  the 
statute  made  it  his  duty  to  do.  Section  2642,  supra, 
provides  that  the  person  taking  up  any  animal  running 
at  large  shall  receive  therefor  from  the  owner  the  sum 
of  $3.00,  upon  the  payment  of  which  he  shall  deliver 
the  animal  so  taken  up  to  such  owner.  If  the  appellee 
was  entitled  to  this  charge  for  the  taking  up  (and  the 
majority  opinion  apparently  concedes  that  he  was)  then 
the  appellant  had  no  right  to  the  possession  of  the  hogs 
until  she  had  paid,  or  tendered,  these  charges  to  appel- 
lee. As  to  whether  appellee  could  hold  the  hogs  with- 
out giving  the  notice  and  taking  the  other  steps 
required  by  the  statute,  until  appellant  had  paid,  or  ten- 
dered the  additional  cost  of  taking  care  of  them,  etc., 
incurred  after  the  expiration  of  the  time  designated  for 
giving  such  notice,  and  taking  such  other  steps  as  pro- 
vided by  the  statute,  I  deem  it  unnecessary  to  decide  at 
this  time.  I  am  satisfied  in  saying  in  this  case  that  the 
appellee  was  rightfully  in  possession  of  the  hogs, 
because  the  law  forced  such  possession  upon  him  and 
imposed  upon  Kim  the  duty  of  holding  such  possession 
and  not  permitting  them  to  again  run  at  large,  the 
same  as  it  imposed  upon  him  the  duty  of  impounding 
them  in  the  first  instance.  If  my  construction  of 
appellee's  rights  and  duties,  under  section  442,  supra, 
are  not  correct,  we  have  a  law  compelling  an  officer  to 
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impound  animals  found  running  at  large,  and  at  the 
same  time  make  him  liable  in  a  civil  action  for  the  per- 
formance of  that  duty.  That  may  be  the  law,  but  if  it 
is,  I  cannot  approve  of  it. 

Filed  January  9,  1896. 


No.  1,4«5. 

Shirk,  by  Next  Friend,  v.  Wabash  Railroad  Co. 

Railroad. — Speed  of  Train. — Ordinance. — Negligence  Per  Se. — Run- 
ning an  engine  with  a  box  car  attached,  through  a  city,  at  the  rate 
of  twenty  miles  an  hour,  in  violation  of  an  ordinance  limiting  the 
speed  of  trains  to  twelve  miles  an  hour,  is  negligence  per  ae. 

Same. — Child  Twelve  Years  of  Age. — Sui  Juris. — Personal  Injury. — 
Railroad  and  Highway  Crossing. — A  girl  twelve  years  of  age,  of 
average  intelligence,  accustomed  to  cross  a  railroad  track,  is  charge- 
able with  knowledge  that  such  railroad  track  is  a  place  of  danger^ 
and  that  care  must  be  used  to  avoid  being  struck. 

Same. — Personal  Injury. — Collision  at  Intersection  of  Highuxzy. — 
Negligence. — Contributory  Negligence. — The  negligence  of  a  rail- 
road company,  in  violating  a  city  ordinance  limiting  the  rate  of 
speed  of  railroad  trains,  does  not  relieve  a  pedestrian  on  the  street 
from  exercising  due  care  in  crossing  the  track. 

Same. — Personal  Injury. — Railroad  and  Highvxiy  Crossing. — ChUd 
Twelve  Years  Old. — Contributory  Negligence. — A  girl  twelve  years 
old,  of  ordinary  size  and  intelligence,  who  attempts  to  walk  across  a 
railroad  track  in  front  of  an  approaching  train  which  she 
could  have  seen  if  she  had  looked  when  five  feet  from  the  track, 
while  the  bell  was  ringing  and  after  the  whistle  had  sounded,  is 
guilty  of  such  contributory  negligence  as  yhML  prevent  a  recovery. 

Special  Verdict. — Freedom  From  Contributory  Negligence. — Per- 
sonal Injury. — Railroad. — A  finding  that  plaintiff,  twelve  years  of 
age,  was  a  child  of  immature  years,  and  was  exercising  caution  and 
prudence  to  the  best  of  her  judgment,  and  was  without  fault  or 
negligence  in  attempting  to  cross  defendant's  railroad  track,  does 
not  require  a  judgment  in  her  favor  where  it  clearly  appears  from 
other  findings  that  she  was  guilty  of  contributory  negligence. 
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From  the  Huntington  Circuit  Court. 

J.  C.  Branyan^  J,  S.  Branyan  and  J.  F.  France^ 
for  appellant. 

Stuart  Bros,  &  Hammond  and  B.  F.  Ibach,  for 
appellee. 

Ross,  J. — The  appellant,  Mary  J.  Shirk,  a  minor,  by 
her  next  friend,  William  H.  Shirk,  brought  this  action 
to  recover  damages  for  personal  injuries  received,  the 
result  of  being  struck  by  one  of  appellee's  trains,  at  a 
point  in  the  city  of  Huntington  where  a  street  of  said 
city  crosses  appellee's  railroad  track. 

The  question  presented  on  this  appeal  is  this:  Do  the 
facts  found  entitle  appellant  to  a  judgment? 

The  substance  of  the  facts  found  by  the  jury  in  their 
special  verdict  may  be  summarized  as  follows: 

That  Condit  street,  in  the  city  of  Huntington,  where 
the  accident  occurred,  runs  nearly  north  and  south. 
Appellee  has  three  railroad  tracks,  running  east  and  west, 
crossing  Condit  street,  the  center  being  the  main  track 
and  the  other  two  sidetracks.  The  south  sidetrack  was 
seven  feet,  and  the  north  sidetrack  eight  feet  and  three 
inches  from  the  main  track.  These  tracks  are  the  same 
distance  apart  for  several  hundred  feet  east,  and  for  a 
quarter  of  a  mile  west  of  Condit  street.  Over  these 
distances  they  are  substantially  on  a  level  grade.  There 
are  no  buildings,  trees  or  other  obstructions,  when  there 
are  no  trains  on  the  sidetracks,  that  interfere  with  the 
view  of  trains  approaching  Condit  street,  either  from 
the  west  or  the  east,  for  several  hundred  feet  from  Con- 
dit street.  The  Chicago  and  Erie  Railroad  also  has  two 
sidetracks,  eight  feet  apart,  crossing  Condit  street,  and 
running  east  and  west,  parallel  with  appellee's  tracks. 
The  south  track  of  said  sidetracks  is  forty-three  feet 
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north  of  appellee's  north  sidetrack.  The  grade  of  Con- 
dit  street  at  the  crossing,  and  for  some  distance  north, 
is  on  a  level  with  the  railroad  tracks,  but  south  of  the 
tracks  it  is  about  eighteen  inches  below  the  grade  of  the 
railroad  tracks. 

On  March  1,  1893,  a  freight  train  of  appellee,  con- 
sisting of  thirty-eight  cars  and  an  engine,  five  of  the 
cars  being  box  cars,  going  to  the  west,  ran  in  on  its  south 
track  and  stopped  west  of  Condit  street.  The  engine 
and  the  five  box  cars  were  detached  from  the  front  of 
the  train,  and  were  run  upon  appellee's  center,  or  main, 
track.  The  remainder  of  the  train  was  left  standing 
on  the  south  sidetrack  west  of  Condit  street.  On 
account  of  the  cars  left  standing  on  appellee's  south 
sidetrack,  a  person  approaching  on  Condit  street  from 
the  south,  "could  not  see  trains  approaching  from  the 
west  on  the  main  track  for  1,000  feet." 

While  the  train  was  standing  on  appellee's  south  side- 
track, west  of  Condit  street,  the  appellant,  returning 
home  from  school  and  going  north  on  the  west  side  of 
Condit  street,  passed  over  the  south  sidetrack,  at  the 
rear  end  of  said  train,  and  while  attempting  to  crods  the 
main  track,  just  as  she  stepped  on  the  south  rail  thereof, 
she  was  struck  by  an  engine  and  box  car,  approaching 
rapidly  from  the  west,  and  thrown  in  the  air  a  distance 
of  about  twenty  feet.  She  was  Ufted  up  and -carried  in 
an  unconscious  condition  to  her  home.  On  account  of 
the  cars  standing  on  the  south  track,  she  could  not  see 
a  train  approaching  on  the  main  track  from  the  west 
until  she  was  within  five  feet  of  the  main  track;  that 
just  before  stepping  over  the  south  rail  of  the  south 
sidetrack^  "she  stopped  to  look  and  listen,  and  did  look 
and  listen  at  said  time  and  place,  and  saw  and  heard, 
no  train  approaching;"  that  the  engine  and  box  car 
were  approaching  rapidly  from  the  west;   that  they 
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*'were  being  so  run  towards  said  street  crossing  at  a 
great,  unusual  and  unlawful  rate  of  speed,  to- wit:  at 
twenty  miles  an  hour;  and  that  in  approaching  said 
Condit  street  the  bell  on  said  engine  was  rung  and  the 
whistle  sounded;"  that  ''the  engineer  and  fireman 
were  at  their  proper  places  on  said  engine,  and  two 
brakemen  were  on  top  of  said  box  car,  one  of  them 
was  standing  on  the  east  end  of  said  box  car,  facing 
east,  said  brakeman  looking  to  the  east  on  said . 
box  car  being  the  only  one  on  said  engine  or  box  car  who 
saw  the  plaintiff  before  she  was  struck,  and  plaintiff 
could  not  be  seen  by  any  of  the  men  on  said  car  or  engine, 
after  she  came  in  view  in  crossing  said  south  track,  in 
time  to  stop  or  check  the  speed  of  said  engine  or  box 
car,  so  as  to  avoid  said  accident;"  that  at  the  school 
which  appellant  was  attending,  there  were  300  pupils, 
from  six  to  fourteen  years  of  age,  and  that  a  large 
number  of  them  crossed  the  railroad  tracks  at  Condit 
street  in  going  to  and  returning  from  school;  that  the 
street  was  a  public  crossing,  extensively  used  by  the 
pubhc;  and  that  the  appellee  did  a  large  amount  of 
switching  and  running  of  trains  on  its  tracks  at  that 
place,  and  had  placed  no  flagman  or  person  at  said 
crossing,  and  took  no  precaution  to  warn  said  school 
children  and  others  of  danger  that  might  ensue  from 
the  running  of  trains  over  said  crossing;  that  "at  the 
time  of  the  injury  to  this  plaintiff,  there  was  in  force 
in  the  city  of  Huntington  a  city  ordinance  forbidding 
cars  to  run  on  said  railroad  in  said  city  limits  at  a 
greater  speed  than  twelve  miles  per  hour ;  that  said 
ordinance  had  been  in  force  for  a  long  time  prior  to 
said  injury,  to- wit,  fourteen  years. " 

It  is  also  found  that  appellant  is  a  minor  under  the 
age  of  thirteen  years;  that  at  the  time  of  the  accident 
Vol.  14—9 
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-She  was  a  child  twelve  years  of  age  and  inexperienced 
in  the  methods  of  railroading;"  that  at  the  time  of  the 
accident  she  '*wa8  a  girl  of  ordinary  size  and  intelli- 
gence for  one  of  her  age,  and  had  been  trusted  by  her 
parents  to  go  to  and  from  school  and  other  places  in  said 
city  by  herself;"  that  "she  had  been  in  the  habit  of 
crossing  said  railroad  four  times  a  day,  each  day  during 
the  school  terms,  for  eighteen  months;"  that  the  appel- 
lant, ''in  approaching  said  crossing  at  the  time  and 
place  she  received  the  injury,  was  a  child  of  immature 
years,  and  was  exercising  the  caution  and  prudence  to 
the  best  of  her  judgment,  and  was  without  fault  or 
negligence." 

It  is  also  found  that  in  the  accident,  appellant 
''received  a  severe  bruise  and  sprain  in  one  of  her 
ankles,  several  bruises  on  her  back  and  shoulder,  and  two 
or  three  scalp  wounds.  She  was  rendered  unconscious 
for  some  four  or  five  hours,  and  vomiting  blood  for  two 
or  three  days,  and  she  was  confined  to  her  bed  fourteen 
days.  No  bones  were  broken  or  dislocated.  After 
about  fourteen  days  she  was  able  to  be  up.  During 
said  fourteen  days  she  suffered  considerable  pain,  and 
for  some  months  afterwards  suffered  pain  at  times  in 
consequence  of  said  injuries.  Said  injuries  were  not 
necessarily  permanent,  and  said  plaintiff  has  not  fully 
recovered  therefrom.  In  consequence  of  said  injuries 
occasioned  by  said  accident  said  plaintiff  has  been  dam- 
aged in  the  sum  of  $1,500." 

Under  section  310G,  R.  S.  1881  (section  3541,  R.  S. 
1894),  incorporated  cities  are  specially  empowered  to 
regulate  by  ordinance  the  speed  of  railroad  trains  while 
running  through  the  city.  Hence  any  violation  of  such 
an  ordinance  is  negligence. 

If  the  appellee  was  running  its  engine,  with  a  box 
car  attached,  at  the  rate  of  twenty  miles  an  hour,  in 
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violation  of  the  ordinance  limiting  the  speed  of  trains 
to  twelve  miles  an  hour,  that  was  negligence  on  its 
part,  and  if  such  negligence  caused  the  injury  to  appel- 
lant,  and  she  did  not  contribute  thereto,  it  must  respond 
in  damages. 

The  appellant,  a  child  twelve  years  of  age,  of  aver- 
age intelhgence  for  one  of  that  age,  so  far  as  the  facts 
show,  must  have  known  that  it  was  dangerous  to  cross 
a  railroad  track  in  front  of  a  moving  train.  And  while 
the  law  presumes  that  a  child  of  that  age  is  not  capable 
of  exercising  the  same  degree  of  care  for  her  own 
safety  which  one  of  more  mature  years  is  susceptible  of 
using,  nevertheless  it  must  be  assumed  that  one  of  that 
age  is  capable  of  appreciating  that  there  is  danger  and 
that  care  must  be  used  to  avoid  being  struck.  That  one 
of  appellant's  age  is  more  likely  to  misjudge  distance 
or  miscalculate  the  rate  of  speed  of  a  train  than  an 
adult,  is  evident;  at  the  same  time,  a  child  of  that  age 
is  willing  to  take  greater  risks,  and,  on  account  of  its 
agility,  is  less  liable  to  be  injured. 

Counsel  for  appellant  say  that  they  are  unable  to  con- 
ceive by  what  mental  reasoning  the  trial  court  concluded 
that  the  facts  found  by  the  jury  w^ere  insufficient  to 
warrant  a  judgment  for  the  appellant.  The  reason 
given  by  the  court,  for  its  holding,  they  say,  was  that 
*'/ie  could  not  tell  what  was  the  proximate  cause  of  her 
injuries.^^  Then  they  proceed  to  say  that  the  proximate 
cause  is  plain  to  be  seen  from  the  facts  found,  that  * '  the 
meeting  on  that  railroad  track  was,  and  could  be  no 
other  than  the  result  of  the  speed  with  which  the  girl 
approached  the  track,  and  the  speed  with  which  the 
broken  train  approached  the  crossing." 

The  law  recognizes  the  right  not  only  of  the  railroad 
companies  to  operate  their  trains,  but  also  the  right  of 
the  public  to  use  the  highways,  and  where  one  is  inter- 


132       APPELLATE  COURT  OP  INDLA.NA, 

Shirk,  by  Next  Friend,  v.  Wabash  Railroad  Companj. 

sected  by  the  other,  both  the  railroad  company  and  the 
public  have  a  right  of  user.  The  railroad  company  has 
no  right  to  cut  off  or  to  interfere  with  the  rights  of  the 
public,  neither  has  the  public  a  right  to  interfere  with 
the  operation  of  the  railroad.  But  common  exi)erience 
teaches  us  that  an  engine  and  train  of  cars  propelled  by 
steam,  when  under  headway  is  not  so  easily  controlled 
that  it  can  be  stopped  or  started  either  instantaneously 
or  even  within  a  short  distance,  while  travelers  on  a 
highway  in  a  wagon  or  on  foot  can  stop  at  will,  hence 
the  former  has  a  precedence  over  the  latter,  when  both 
would  reach  the  intersecting  point  at  the  same  time.  It 
is  for  this  reason  that  the  traveler  must  stop  and  per- 
mit the  train  to  pass.  This  being  the  right  of  the  former, 
one  who  attempts  to  cross  in  front  of  a  moving  train^ 
and  is  injured,  is  deemed  guilty  of  negligence. 

The  jury  in  their  verdict  found  that  the  appellee's 
train  as  it  approached  the  crossing  was  violating  an 
ordinance  of  the  city,  hence  we  must  hold  that  in  violat- 
ing such  ordinance  appellee  was  guilty  of  negligence ; 
but  conceding  that  appellee  was  negligent  and  that  such 
negligence  was  one  of  the  causes  which  brought  about 
appellant's  injury,  that  fact  did  not  relieve  apjDellant 
from  the  duty  of  exercising  due  care. 

^  *  The  failure  of  the  railroad  company  to  do  what  the 
statute  directs  does  not  excuse  one  who  approaches  a 
railroad  crossing  from  exercising  the  care  and  taking 
the  precaution  which  the  law  enjoined  upon  him.'*  Cin- 
cinnati, etc,  R.  W.  Co.  V.  Orames,  8  Ind.  App.  112, 
and  cases  cited. 

Those  who  attempt  to  cross  a  railroad  track  are  bound 
to  know  that  it  is  a  place  of  danger,  and  while  they 
may  not  know  that  a  train  is  approaching,  they  must 
exercise  the  faculties  with  which  nature  has  endowed 
them,  and  must  both  look  and  listen,  and  be  assiu*ed 
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that  no  train  is  approaching,  before  going  upon  the 
track. 

''A  railroad  track  is  a  perpetual  menace  of  danger, 
and  the  traveler  is  not  excused  if  his  eyes  and  ears  are 
not  kept  open  up  to  such  distance  of  it  that  he  may  stop 
if  he  can  see  or  hear  its  approach."  Freeman  v.  Duluth, 
etc.,  R.  W.  Co,,  74  Mich.  86  (3  L.  E.  A.  594). 

In  the  case  of  Smith  v.  Wabash  R.  R.  Co.,  141  Ind. 
92,  Monks,  J.,  in  speaking  of  the  duty  of  one  about  to 
go  upon  a  railroad  track  at  a  highway  crossing,  says : 
''He  must  assume  that  there  is  danger,  and  act  with 
ordinary  care  and  prudence  upon  that  assumption.  The 
law  defines  precisely  what  the  term  ordinary  care, 
under  the  circumstances,  shall  mean  in  these  cases.  The 
question  of  care  at  railway  crossings  as  affecting  the 
traveler,  is  no  longer  as  a  rule,  a  question  for  the  jury. 
The  quantum  of  care  in  a  large  class  of  cases  is  exactly 
prescribed  as  a  matter  of  law.  In  attempting  to  cross, 
the  traveler  must  listen  for  signals,  notice  signs  put  up 
as  warnings  and  look  attentively  both  ways  for 
approaching  trains,  if  the  surroundings  are  such  as  to 
admit  of  that  precaution.  If  a  traveler  by  looking  could 
have  seen  an  approaching  train  in  time  to  avoid  injury, 
it  will  be  presumed  in  case  he  is  injured  by  collision, 
either  that  he  did  not  look,  or,  if  he  did  look,  that  he 
did  not  heed  what  he  saw." 

A  pedestrian  can  stop  almost  instantly,  hence  the  fact 
that  he  was  not  able  to  see  or  hear  an  approaching  train 
until  very  near  the  track,  does  not  reheve  him  from  the 
duty  of  looking  and  listening  at  a  time  and  place,  when 
by  so  doing  he  could  see  the  approaching  train  and 
avoid  injury. 

In  the  case  of  Beisiegely.  New  York  Cent.  R.  R.  Co., 
40  N.  Y.  9,  the  court  says :  ' '  The  plaintiff  (appellant) 
was  crossing  the  track  on  foot ;  and  it  would  seem  that 
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the  exercise  of  proper  care  on  his  part  to  protect  himself 
would  have  enabled  him  to  keep  out  of  the  way  of  the 
engine." 

''When  it  is  said  that  a  person  approaching  a  rail- 
road^ crossing  must  look  and  listen  attentively  for 
approaching  trains,  it  is  not  to  be  understood  that  he 
may  look  from  a  given  point,  and  then  close  his  eyes; 
but  it  is  to  be  understood  that  he  must  exercise  such 
care  as  a  reasonably  pradent  person,  in  the  presence  of 
such  a  danger,  would  exercise  to  avoid  injury."  Mann 
V.  Belt  R.  R.  and  Stock  Yard  Co,,  128  Ind.  138. 
And  one  is  not  prudent  who  will  look  and  listen  at  a 
place  where  he  knows  he  cannot  see  or  hear  a  train 
approaching  and  then  proceeds  to  cross  without  any 
further  effort  to  discover  whether  a  train  is  approach- 
ing. He  must  exercise  his  faculties  at  a  time  and  place, 
if  there  is  such,  when  they  will  avail  him.  And  he 
should  always  proceed  ui)on  the  assumption  that  a  train 
is  liable  to  come  at  any  moment.  Cincinnatiy  etc.,  R. 
R.  Co.  V.  Butler,  103  Ind.  31.  "He  must  assume  that 
there  is  danger  and  act  with  ordinary  prudence  and  cir- 
cumspection upon  that  presumption."  Cincinnati,  etc., 
R.  W.  Co.  V.  Orames,  136  Ind.  39.  And  when  the 
view  is  obstructed,  the  more  cogent  the  reason  that  he 
should  be  on  the  alert  constantly,  so  that  if  danger 
should  suddenly  confront  him  he  may  be  able  to  avoid 
it.  He  has  no  right  to  proceed  without  any  further 
precaution  on  his  part,  relying  simply  upon  the  assump- 
tion that  the  railroad  company  will  do  its  duty  and  not 
be  negligent  in  its  performance  thereof.  The  law  is 
well  settled  in  this  State,  that  when  a  traveler  on  a 
highway  comes  in  collision  with  a  train  at  a  crossing 
the  presumption  arises  that  it  was  the  result  of  his  own 
negligence.  Cincinnati,  etc.,  R.  R.  Co.  v.  Butler, 
supra-,    Indiana,  etc.,  R.  W.   Co.  v.  Greene,  Admx.y 
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106  Ind.  279 ;  Belt  R.  R.  and  Stock  Yard  Co.  v. 
ManUy  107  Ind.  89;  Indiana^  etc.,  R.  W.  Co.  v.  Ham- 
mock^ 113  Ind.  1;  Cones,  Admr.,  v.  Cincinnati,  etc., 
R.  W.  Co.,  114  Ind.  328;  Chicago,  etc.,  R.  W.  Co.  v. 
Hedges,  Admx.,  118  Ind.  5. 

In  Smith  v.  Wahash  R.  R.  Co.,  supra,  the  court  says : 
"The  rule  in  this  State  is  that,  when  a  person  crossing 
a  railroad  track  is  injured  by  a  colUsion  with  a  train, 
the  fault  is  prima  facie  his,  and  he  must  aflfirmatively 
show  that  his  fault  or  negligence  did  not  contribute  to 
the  injury,  before  he  is  entitled  to  recover  for  such 
injury. " 

In  the  case  of  Young  v.  New  York  Cent.  R.  R.  Co. , 

107  N.  Y.  500,  where  the  facts  were  very  similar  to  the 
facts  in  the  case  in  hand,  the  court  says :  ' '  He  was  in 
no  danger  from  the  train  on  the  south  track  for  that 
was  stationary.  If  that  to  some  extent  obstructed  his 
view  upon  the  north  track,  there  was  so  much  greater 
reason  for  him  to  take  an  observation  the  moment  he 
had  crossed  the  south  track,  so  as  to  see  whether  he 
could  cross  the  north  track  with  safety,  and  for  not 
doing  so  he  is  chargeable  with  contributory  negligence, 
which  bars  a  recovery." 

In  the  case  of  Greenwood  v.  Philadelphia,  etc. ,  R. 
R.  Co.,  124  Pa.  St.  572  (3  L.  R.  A.  44),  the  court,  in 
speaking  of  the  rule  requiring  a  traveler  on  a  high- 
way to  look  and  listen  for  approaching  trains  before 
attempting  to  cross,  even  though  the  railroad  company 
was  negligent  in  the  performance  of  its  duties,  says: 
"The  rule  itself  is  so  valuable;  is  sustained  by  such 
abundant  authority ;  and  moreover  is  founded  upon  such 
excellent  common-sense  reasons,  that  we  will  neither 
depart  from  it,  nor  allow  it  to  be  undermined  by  excep- 
tions.    It  is  a  clear  and  certain  rule  of  duty,  and  a 
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departure  from  it  is  more  than  evidence  of  negligence; 
it  is  negligence  j)er  se. " 

The  rule  thus  announced  is  clearly  applied  in  the  case 
of  Cadwallader  v.  Louisville^  etc^  R.  W.  Co.^  128 
Ind.  518. 

The  jury  found  in  their  verdict  that  the  appellant, 
before  she  stepped  upon  the  south  sidetrack,  looked  and 
listened  and  did  not  hear  or  see  any  train  approaching; 
that  she  could  not  see  a  train  approaching  from  the 
place  where  she  looked,  because  of  the  cara  standing  on 
the  sidetrack,  which  obstructed  her  view.  After  she  had 
passed  beyond  the  obstruction,  and  while  still  five  feet 
from  the  main  track  upon  which  the  train  which  struck 
her  was  approaching,  her  view  was  unobstructed.  It  is 
also  found  that  those  in  charge  of  the  engine  blew  the 
whistle  and  rang  the  bell  while  approaching  the  crossing. 
Why  the  appellant  could  not  hear  the  whistle  when  it 
was  blown,  or  the  bell  ringing,  is  not  shown.  Neither 
does  it  appear  why  she  did  not  look  after  she  had  passed 
the  obstructions  and  when  she  was  still  five  feet  from 
the  main  track,  and  where  her  view  was  unobstructed. 
True,  the  jury  find  that  she  was  exercising  due  care  and 
caution,  and  although  twelve  yeare  of  age,  of  ordinary 
size  and  intelligence,  and  had  been  crossing  the  railroad 
where  she  was  injured  four  times  each  school  day  for 
eighteen  montlis;  that  she  was  not  experienced  in  the 
methods  of  railroading,  and  * '  in  approaching  said  cross- 
ing at  the  time  and  place  she  received  the  injury  *  *  * 
was  a  child  of  immature  years  and  was  exercising  the 
caution  and  prudence  to  the  best  of  her  judgment,  and 
was  without  fault  or  negligence." 

These  latter  findings,  counsel  for  appellant  insist, 
embrace  all  that  it  was  necessarj^  for  the  jury  to  find 
relative  to  the  care  exercised  by  appellant  to  avoid  being 
injured. 
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It  has  often  been  decided  by  the  supreme  court  of  this 
State  that  findings  of  a  jury  that  the  defendant  was 
guilty  of  neghgence  and  the  plaintiff  free  from  con- 
tributory negUgence,  or  that  the  defendant  could  have 
discovered  defects  in  the  machinery  upon  a  proper 
examination,  and  that  the  plaintiff  could  not  discover 
such  defects,  that  the  defendant  did  not  exercise  ordi- 
nary  care  under  the  circumstances,  or  that  the  plaintiff 
did  exercise  such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  like  circumstances,  and 
many  similar  findings,  are  findings  of  mere  conclusions, 
and  must  be  disregarded  in  considering  the  sufficiency 
of  the  facts  found  to  make  a  case  in  favor  of  the 
plaintiff.  Toledo  &  Wabash  R.  W.  Co.  v.  Ooddard, 
25  Ind.  185;  Pittsburgh,  etc.y  B.  W.  Co.  v.  Spencer, 
98  Ind.  186;  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush, 
101  Ind.  582;  Cincinnati,  etc.,  B.  W.  Co.  v.   Oaines, 

104  Ind.  526;  Conner  v.   Citizens^  Street  B.   W.  Co. 

105  Ind.  62;  Pittsburgh,  etc.,  B.  W.  Co.  v.  Adams, 
105  Ind.  151;  Louisville^  etc.,  B.  W.  Co.  v.  Worley, 
107  Ind.  320 ;  Chicago  &  Eastern  III.  B.  W.  Co.  v. 
Ostrander,  116  Ind.  259;  Cincinnati,  etc,  B.  W.  Co.  v. 
Hotvard,  124  Ind.  280  (8  L.  R.  A.  593) ;  Korrady, 
Admx.,  V.  Lake  Shore,  etc.,  B.  W.  Co.,.  131  Ind. 
261;  Cincinnati,  etc.,  B.  W.  Co.  v.  Grames,  supra; 
Louisville,  etc.]  B.  W.  Co.  v.  Berkey,  Admr.,  136  Ind. 
181. 

In  the  case  of  the  Cincinnati,  etc.,  B.  W.  Co.  v. 
Orames,  supra,  the  court  held  that  although  the  jury 
found  all  the  facts  bearing  upon  the  question  of  the 
plaintiff's  care  at  the  time  'and  just  preceding  his 
injury,  that  if  those  facts  were  such  that  different  minds 
might  differ  as  to  the  conclusion  inferable  therefrom, 
hence  it  was  the  duty  of  the  jury  to  draw  the  inference 
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as  to  whether  or  not  the  plaintiff  exercised  '*  ordinary 
care  under  the  particular  circumstances." 

This  court,  however,  upon  identically  the  same  facts, 
held  that  the  court  alone  could  draw  the  inference. 
Cincinnati^  etc.y  B.  W.  Co.  v.  OrameSy  8  Ind. 
App.  112. 

The  doctrine  that  the  jury  are  to  draw  the  conclusion 
inferable  from  the  facts  found,  is  specially  repudiated 
in  Oeddis  v.  Blackmore^  132  Ind.  551  (555). 

In  WcUkup  V.  May,  9  Ind.  App.  409,  this  court,  by 
Gavin,  J.,  says:  **It  is,  however,  in  such  cases,  essen- 
tial that  the  jury  should  set  out  in  their  verdict  both 
the  primary  and  the  final  inferential  facts,  in  order  that 
the  court  may  determine  whether  or  not  different  con- 
clusions may  reasonably  be  drawn  from  them." 

When  appellant  was  five  feet  from  the  main  track, 
she  was  far  enough  away  to  be  safe  from  aU  danger 
from  a  train  on  that  track,  and  had  she  looked  and  seen 
the  train,  which  she  must  had  she  looked,  and  then 
stopped,  she  would  not  have  been  injured.  The  fact 
that  she  stepped  on  the  track  immediately  in  front  of  a 
moving  train,  when  she  could  have  seen  it  had  she 
looked,  or  heard  it  had  she  Ustened,  raises  the  presump- 
tion that  she  neither  looked  nor  listened,  or  that  look- 
ing saw,  and  listening  heard,  the  approaching  train, 
but  deliberately  took  the  risk  of  attempting  to  cross,  not- 
withstanding the  approach  of  the  train.  Chicago,  etc. , 
R,  W.  Co.  V.  Hedges,  Admx. ,  supra. 

Counsel  for  appellant  seem  to  think,  and  in  their 
brief  seek  to  impress  upon  the  court,  that  this  is  an 
action  between  a  little  girl  and  a  big  railroad  corpora- 
tion, and  for  that  reason  it  is  only  necessary  to  show, 
in  order  to  warrant  a  recovery,  that  the  latter  was 
negligent.  We  recognize  the  fact  that  one  of  the  par- 
ties is  an  individual  and  the  other  a  corporation,  but 
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what  effect  that  fact  has  upon  the  law  we  are  unable  to 
see,  unless  it  is  intended  by  such  argument  to  influence 
the  court  to  stultify  itself  by  disregarding  the  rules  of 
law  which  control  in  cases  of  this  kind,  and  render  a 
decision  in  favor  of  appellant  simply  out  of  sympathy. 
Our  reports  already  contain  too  many  decisions  wherein 
the  human  heart  has  controlled  the  action  of  the  court, 
when  the  rules  of  law  which  should  have  been  applied 
are  lost  sight  of,  and  thus  justice  subverted.  Errors  in 
judgment  are  excusable  because  natural  and  honest, 
but  a  willful  diversion  of  the  law  is  criminal. 
•  While  it  may  seem  harsh  to  apply  the  law  strictly, 
and  especially  as  in  the  case  where  the  injured  party  is 
a  child,  yet  the  law  recognizes  no  class,  sect,  or  person 
in  its  application.  It  is  made  to  mete  out  justice  to  all, 
and  while  in  some  instances  it  may  seem  a  hardship  to 
one  party,  in  other  cases  it  may  appear  an  unjust  burden  * 
to  the  other  party. 

However  much  our  sympathies  may  be  with  the 
injured  party  in  this  case,  we  must  apply  the  law  as 
the  appellee  is  entitled  to  have  it  applied. 

We  think  appellant's  insistence  that  because  the  jury 
foimd  that  she  was  but  twelve  years  of  age,  and  **was 
a  child  of  immature  years,"  the  court  must  assume  that 
she  was  non  sui  juriSj  untenable.  Citizens^  St.  R, 
W.  Co.  V.  Stoddard,  10  Ind.  App.  278. 

We  find  no  reversible  error  in  the  record,  hence  the 
judgment  of  the  court  below  is  affirmed. 

Gavin,  C  J.,  concurs  in  the  result,  but  not  in  all  the 
reasoning. 

Filed  January  10,  1896. 

Concurring  Opinion. 

Davis,  J. — Assuming  that  the  appellee  was  guilty  of 
actionable  negligence  which  was  the  proximate  cause  of 
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the  injuries  sustained  by  the  appellant,  the  question  for 
our  consideration  is  whether  the  special  verdict  shows 
that  the  appellant  was  free  from  fault. 

The  finding  discloses  that  the  appellant  was  twelve 
years  of  age  and  of  ordinary  size  and  intelligence,  and 
had  been  in  the  habit  of  crossing  the  railroad  about  four 
times  each  day,  during  the  school  term  for  eighteen 
months ;  that  on  account  of  a  freight  train  standing  on 
the  switch,  extending  from  the  point  where  she  was 
crossing  to  the  west,  she  could  not  see  the  train 
approaching  from  the  west  until  she  was  within  five 
feet  of  the  main  track ;  that  the  distance  between  the 
north  rail  of  the  switch  and  the  south  rail  of  the  main 
track  was  seven  feet  and  nine  inches ;  that  just  as  she 
attempted  to  cross  and  immediately  before  stepping 
over  the  south  rail  of  the  switch  on  which  the  freight 
train  was  standing,  she  stopped  to  look  and  listen  and 
heard  no  train  approaching ;  that  at  the  point  where  she 
looked  she  could  not  see  a  train  approaching  from  the 
west  on  the  main  track  for  one  thousand  feet,  by  reason 
of  the  freight  train  standing  on  the  switch  obstructing 
the  view. 

It  is  apparent  that  at  the  point  where  she  looked  no 
train  on  the  main  track  within  one  thousand  feet  of  the 
crossing  could  be  seen.  It  is  equally  clear  that  if  she 
had  looked  toward  the  west  after  crossing  the  switch 
track  she  would  have  seen  the  approaching  engine  on 
the  main  track  in  time  to  have  avoided  the  injury. 

The  general  rule  is  that  one  about  to  go  upon  a  rail- 
road track  at  a  street  crossing  must  assume  that  there 
is  danger,  and  it  is  his  duty  to  look  both  ways  for 
approaching  trains,  if  the  sun-oundings  are  such 
as  to  admit  of  that  precaution.  Louisville^  etc., 
jB.  ir.  Co.  V.  Stephens^  13  Ind.  App.  145;  Louis- 
ville,  efc,  R.  R.  Co.  v.  Cronbach,  12  Ind.   App.  666; 
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Grand  Rapids,  etc.,  B.  R.  Co.  v.  Cox,  8  Ind.  App. 
29. 

The  law  is  settled  that  a  child  is  held  only  to  the 
exercise  of  such  degree  of  care  and  discretion  as  is  rea- 
sonably expected  from  children  of  his  age.  Terre 
Haute  Street  R.  W.  Co.  v.  Tappenbeck,  9  Ind.  App. 
422 ;  Citizens'  Street  R.  R.  Co.  v.  Stoddard,  10  Ind. 
App.  278;  Louisville,  etc.,  R.  W.  Co.  v.  Sears,  11  Ind. 
App.  654;  Cleveland,  etc.,  R.  W.  Co.  v.  Adair,  12 
Ind.  App.  569. 

The  jury  find  in  this  case  that  the  appellant  was 
twelve  years  of  age  and  that  she  was  of  ordinary  size 
and  intelligence,  and  that  she  had  been  in  the  habit 
of  crossing  the  railroad  at  this  point  four  times  each 
day  during  the  school  term,  for  eighteen  months.  It  is 
apparent  that  she  was  fully  conversant  with  the  sur- 
roundings. There  is  no  fact  in  the  finding  indicating 
that  she  was  lacking  in  capacity  or  that  she  was  inex- 
perienced. There  is  no  finding  as  to  what  care  or  cau- 
tion, if  any,  she  exercised  before  attempting  to  step 
upon  the  main  track  after  she  reached  a  point  where 
she  could  have  seen  or  heard  the  approaching  train  if 
she  had  looked  or  listened  in  that  direction.  There  is 
no  finding  that  she  was  misled  or  thrown  off  her  guard 
by  the  conduct  of  the  appellee.  Grand  Rapids,  etc., 
R.  R.  Co.  V.  Cox,  supra;  Chicago,  etc.,  R.  R.  Co.  v. 
Hedges,  Admx.,  105  Ind.  398;  Cleveland,  etc.,R.  W.  Co. 
Y.Keely,  138  Ind.  600;  Ohio,  etc.,  R.  W.  Co.  v.  Hill, 
Admx.,  7  Ind.  App.  255;  Pittsburgh,  etc.,  R.  W. 
Co.  V.  Burton,  Admx.,  139  Ind.  357. 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Harrington,  131  Ind. 
426,  relied  on  by  the  appellant,  it  appears  that  the 
traveler  did  look  in  the  direction  of  the  approaching 
train  first  when  she  was  within  eighty  or  ninety  feet  of 
the  track  and  when  she  could  see  up  the  track  for  a  dis- 
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tance  of  eight  hundred  feet,  and  again  when  she  was 
within  thirty-seven  feet  of  the  track  and  where  she 
could  see  up  the  track  for  a  distance  of  four  hundred 
feet.  In  this  case  when  the  appellant  looked,  she  could 
not  see  the  main  track  any  distance  in  the  direction 
from  which  the  train  was  approaching,  and  after  she 
crossed  the  switch  and  reached  a  point  where  she  could 
have  seen  the  approaching  train  she  did  not  look. 

It  is  true  there  are  many  cases  in  which  the  question 
of  contributory  negligence  may  be  determined  by  the 
jury.  Pittsburgh,  etc.^  R.  W.  Co,  v.  Klitch,  11  Ind. 
App.  290 ;  Marion  Street  R,  R.  Co.  v.  Oarr,  10 
Ind.  App.  200  ;  Louisville^  etc,  ^  R,  W,  Co,  v.  CostellOy  9 
Ind.  App.  462. 

"  It  is,  however,  in  such  cases,  essential  that  the  jury 
should  set  out  in  their  verdict  both  the  primary  and  the 
final  inferential  facts  in  order  that  the  court  may  deter- 
mine whether  or  not  different  conclusions  may  reason- 
ably be  drawn  from  the  primary  facts."  Walkup  v. 
May,  9  Ind.  App.  409. 

The  primary  facts  foimd  in  this  case  are  not,  in  my 
opinion,  sufficient  to  warrant  the  final  inference  or  con- 
clusion that  the  appellant  was  in  the  exercise  of  due 
care  at  the  time  she  received  the  injuries.  Louisville^ 
etc,  R,  W,  Co,  V.  Costello,  supra;  City  of  Blooming^ 
ton  V.  Rogers,  13  Ind.  App.  121 ;  City  of  Bluffton  v. 
McAfee,  12  Ind.  App.  490. 

Therefore  I  concur  in  the  affirmance  of  the  judgment 
of  the  trial  court. 

Filed  Jaunary  10.  1896. 
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No.  1.619. 

Kearns  V.  Burling. 

Contract. — For  Drilling  Well. — Breach  of. — Ohstructvm, — One  who 
agrees  to  pay  a  specified  price  per  foot  for  drilling  a  well,  an  ade- 
quate supply  of  water  to  be  furnished,  is  liable  on  the  contract,  or 
for  work  and  labor  done,  where  he  or  some  other  person  obstructs 
the  well  after  it  is  partly  drilled,  he  prevents  the  other  party  to  the 
agreement  from  drilling  another  well,  and  the  latter  would  have 
been  able  to  find  an  adequate  supply  of  water  if  he  bad  not  been 
prevented. 

Appellate  Procedure. — Court  Directing  Verdict  for  Defendant. — 
Wfien  Error. — A  direction  of  a  verdict  for  defendant,  where  there 
is  material  evidence  to  support  plaintiff's  right  to  recover  is  rever- 
sible error. 

From  the  Benton  Circuit  Court. 

J.  D.  Brown,  for  appellant. 

D.  Fraser  and  W.  Isham,  for  appellee. 

LoTZ,  J. — The  appellant  sued  the  appellee  in  three 
paragraphs  of  complaint.  The  first  being  on  an  account 
for  work  and  labor  done.  The  second  declared  on  a 
special  contract  alleged  to  have  been  entered  into 
between  the  plaintiff  and  the  defendant  for  the  drilling 
of  a  water  well  on  the  defendant's  premises ;  it  being 
stipulated  that  the  plaintiff  should  find  an  adequate 
supply  of  water,  and  that  the  defendant  should  pay  the 
plaintiff  $1.00  per  foot  through  soil,  and  $1.50  through 
rock,  and  board  the  plaintiff  and  his  help  and  horses 
while  the  well  was  being  drilled ;  that  in  pursuance  to 
the  contract  the  plaintiff  entered  upon  the  defendant's 
premises  and  drilled  the  well  one  hundred  and  fifty  feet 
deep,  being  forty  feet  through  soil  and  one  hundred  and 
ten  feet  through  rock ;  that  before  he  reached  or  found 
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water,  the  defendant  placed  obstructions  in  the  well 
which  could  not  be  removed,  and  thereby  prevented  the 
plaintiff  from  completing  the  well,  and  he  was  com- 
pelled to  abandon  the  same,  to  his  damage  in  the  sum 
of  $200.00. 

The  third  paragraph  contains  nearly  the  same  aver- 
ments as  the  second  with  the  exception  that  it  is  alleged 
that  some  person  unknown  to  plaintiff,  placed  obstruc- 
tions in  the  well  and  he  was  compelled  to  abandon  it. 
It  is  further  averred  that  the  plaintiff  then  selected  a 
new  site  and  commenced  to  drill  another  well  in  con- 
formity to  the  contract;  that  the  defendant  then 
objected  to  the  plaintiff  drilling  the  second  well  at  that 
time,  and  solicited  the  plaintiff  to  discontinue  the  work 
until  the  following  year,  to  which  the  plaintiff  con- 
sented; that  in  the  following  year  the  plaintiff  was 
ready  and  willing  to  drill  the  well  as  required  by  the 
contract,  when  the  defendant  refused  to  permit  him  to 
do  so  and  ordered  him  to  keep  off  his  premises.  It 
is  further  averred  that  if  plaintiff  had  been  permitted 
to  drill  the  well  he  could  and  would  have  complied  with 
the  contract  and  furnished  an  adequate  supply  of 
water ;  and  that  by  the  defendant's  refusal  and  breach 
of  the  contract,  plaintiff  was  damaged  in  the  sum  of 
$200.00. 

The  defendant  answered  the  general  denial,  settle- 
ment,  and  filed  paragraph  of  counterclaim. 

The  cause  was  submitted  to  a  jury  for  trial  and  at 
the  conclusion  of  the  evidence,  the  court  on  its  own 
motion  instructed  the  jury  to  return  a  verdict  for  the 
defendant.  Complaint  is  made  of  this  action  of  the 
court.  That  the  appellant  and  appellee  did  enter  into  a 
contract  for  drilling  the  well  at  the  price  per  foot  as 
alleged  in  the  complaint,  and  that  the  appellant  did 
enter  ujxjn  the  work  and  drilled  a  well  to  a  depth  of 
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one  hundred  and  fifty  feet,  and  that  some  one  placed 
obstructions  in  the  well  so  that  the  appellant  was  com- 
pelled to  .abandon  the  well,  and  that  he  then  made 
arrangements  to  drill  another  well,  and  that  after- 
wards the  appellee  forbade  the  appellant  to  come  upon 
his  premises,  were  the  facts  established  by  the  undis- 
puted evidence.  The  appellant  also  gave  evidence 
which  tended  to  prove  that  he  could  have  furnished 
an  adequate  supply  of  water  at  a  depth  not  greater 
than  two  liundred  feet,  and  that  he  would  have  made 
a  substantial  profit  on  the  contract  had  he  been  per- 
mitted to  complete  the  well. 

There  was  also  evidence  given  from  which  the  jury 
might  have  drawn  the  inference  that  the  appellee 
placed  the  obstructions  in  the  well.  The  evidence  upon 
the  issue  of  settlement  and  of  the  counterclaim  was 
conflicting. 

The  court  in  a  proper  case  undoubtedly  has  the  right 
to  direct  the  verdict,  but  it  is  only  when  the  evidence 
upon  the  material  questions  is  undisputed,  and  only 
one  legitimate  inference  can  be  drawn  therefrom.  If 
there  be  any  evidence  whatever  having  legal  weight,  or 
any  legitimate  inference  from  the  evidence  tending  to 
support  the  plaintiff's  right  to  recover,  the  question 
must  be  left  to  the  jury.  The  court  in  this  case  should 
not  have  directed  a  verdict  for  the  defendant,  unless  a 
demurrer  could  have  been -properly  sustained  to  the  evi- 
dence.    Elliott  Gen.  Prac,  section  887. 

There  being  some  evidence  tending  to  show  that  the 
appellant  could  have  furnished  an  adequate  supply  of 
water,  and  that  the  appellee  prevented  him  from  com- 
plying with  the  contract,  and  if  the  jury  had  so  found, 
the  appellant  would  have  been  entitled  to  recover  if  not 
Vol,  14—10 
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on  the  contract  at  least  upon  the  first  paragraph  of 
complaint  for  work  and  labor  done. 

Judgment  reversed,  with  instructions  to  siistain  the 
motion  for  a  new  trial. 

Filed  January  10,  1896. 


No.  1,717. 
HOLHAN   ET   AL.  V.  StANNARD. 

Appellate  Procbdxtrb. — Dismissal  of  Appeal. — Beceiving  Money 
Paid  on  Judgment — An  appeal  wiU  be  dismissed,  where  the  appel- 
lant accepts  and  receipts  for  the  amount  of  the  judgment,  which  is 
left  with  the  clerk  of  the  court,  and  acknowledges  f uU  satisfaction 
of  the  judgment,  although  he  did  not  know  the  legal  effect  of  such 
action  on  his  part,  under  section  644,  R  S.  1804,  providing  that  the 
party  obtaining  judgment  shall  not  take  an  appeal  after  receiving 
any  money  i>aid  or  collected  thereon. 

Same. — Dismissal  of  Appeal. — Receipt  hy  One  Co-plaintiff  of  Money 
Paid  on  Judgment. — A  receipt  entered  in  satisfaction  of  a  judg- 
ment by  one  of  two  joint  co-plaintiffs,  is  binding  upon  the  other  so  as 
to  require  as  to  both  the  dismissal  of  an  appeal  taken  by  them  from 
the  judgment,  under  section  644,  B.  S.  1894,  providing  that  the  party 
obtaining  judgment  shall  not  take  an  appeal  after  receiving  any 
money  paid  or  collected  thereon. 

From  the  Clark  Circuit  Court. 

J,  K.  Marsh  and  G.  W.  Oalvin^  for  appellants. 

C,  L.  Jewett  and  G.  H.  Voigt^  for  appellee. 

Reinhard,  J. — ^The  appellants,  Andrew  J.  Holman 
and  Samuel  P.  Lewman,  sued  the  appellee  on  a  written 
agreement  by  which  the  appellants  agreed  to  furnish  all 
necessary  bonds  that  might  be  required  by  the  court  in 
a  proposed  suit  or  proceeding  on  the  part  of  certain  of 
the  heirs  of  Elizabeth  Wathem,  deceased,  against  the 
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devisees  named  in  her  alleged  will,  the  object  of  the 
suit  being  to  contest  said  alleged  will,  and  further 
agreeing  to  pay  all  costs  that  might  be  adjudged 
against  the  contestants,  and  to  aid  said  Stannard,  who 
was  an  attorney  in  said  suit,  in  procuring  testimony  in 
said  cause,  the  said  Stannard  agreeing,  on  his  part,  that 
of  the  amount  received  by  him  under  his  contract  of 
employment  as  attorney  in  said  suit  (which  was  in 
writing  and  dated  March  19,  188S),  he  would  pay  over 
immediately  one-half  thereof  to  the  appellants,  with 
certain  limitations,  and  that  he  has  failed  to  do  so. 
They  demand  judgment  for  $3,000. 

Upon  issues  joined,  the  cause  was  submitted  for  trial 
to  the  court,  resulting  in  a  j&nding  and  judgment  in 
favor  of  appellants  for  $12.70.  A  motion  for  a  new 
trial  filed  by  appellants  having  been  overruled,  and  the 
appellants  feeling  aggrieved  on  account  of  the  alleged 
inadequacy  of  the  amount  of  the  recovery,  bring  this 
case  here  on  appeal. 

The  assignment  of  errors  is: 

1.  That  the  court  erred  in  overruling  appellants' 
demurrer  to  the  fourth  paragraph  of  the  answer. 

2.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

To  this  assignment  the  appellee  files  a  special  answer 
in  two  paragraphs,  the  second  of  which  alleges  that  after 
the  recovery  of  said  $12.70  by  the  appellants,  the  api)el- 
lee  paid  into  the  hands  of  the  clerk  of  the  Clark  Circuit 
Court  the  full  amount  of  said  judgment,  to- wit:  the 
sum  of  $12.70,  for  the  purpose  of  discharging  and 
satisJying  said  judgment  in  full,  which  amount  was 
afterwards  received  by  the  appellants  and  receipted  for 
by  them. 

The  appellee  has  also  filed  a  motion  for  a  certiorari 
and  to  dismiss  this  appeal,  which  motion  is  supported 
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by  the  affidavit  of  appellee,  showing  that  after  the  ren- 
dition of  said  judgment,  the  appellee  paid  into  the 
hands  of  the  clerk  of  the  Clark  Circuit  Court  the  said 
$12.70  in  full  payment  of  said  judgment,  and  that 
afterwards,  on  the  27th  day  of  July,  1895,  the  appel- 
lants, having  been  notified  of  the  receipt  of  said  simi 
of  $12.70,  so  paid  to  said  clerk  for  their  use,  received 
the  same  and  executed  a  receipt  therefor  on  the  margin 
of  the  record  in  which  said  judgment  is  recorded, 
wherein  and  whereby  they  acknowledged  the  full  satis- 
faction of  said  judgment;  that  the  receipt  so  executed  by 
them  on  the  margin  of  said  record  is  wholly  omitted 
from  said  transcript,  etc. 

Wherefore  appellee  prays  that  an  order  be  issued  to 
the  clerk  of  said  court  requiring  him  to  make  and  cer- 
tify to  this  court  the  receipt  so  made  on  said  record  and 
that  this  appeal  be  dismissed. 

The  appellants  file  their  counter-affidavits  to  the  fol- 
lowing effect: 

Appellant  Lewman  says  that  he  did  not  receive  any 
of  the  money  paid  by  the  appellee  to  said  clerk  on  said 
judgment,  nor  did  he  know  of  the  payment  of  the  same 
nor  authorize  his  co-appellant,  or  any  other  person,  to 
receive  it,  nor  has  he  consented  to  or  ratified  the  receipt 
thereof  by  his  co-appellant  or  any  other  person,  and 
that  if  received  by  this  co-appellant  it  was  done  without 
affiant's  knowledge  or  consent,  and  that  affiant  had  no 
knowledge  of  said  money  having  been  paid  into  court 
or  having  been  receipted  for  until  about  ten  days 
before  the  making  of  the  affidavit,  which  was  dated 
December  16,  1895. 

Holman  says  in  his  affidavit  that  he  was  informed  by 
said  clerk  that  a  certain  amount  of  cost  was  due  by 
him  and  his  co-appellant,  and  that  he  went  to  the  clerk's 
office  to  pay  the  same,  taking  with  him  a  sufficient 
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amount  to  pay  the  part  of  his  co-appellant,  which  he 
had  received  from  the  latter ;  ' '  that  in  the  settlement 
with  said  clerk  he  was  informed  by  the  clerk  that  there 
was  $12.70  due,  as  appeared  from  the  records  of  said 
court,  and  said  sum  had  been  paid  in  for  his  use ;  that 
without  any  knowledge  that  he  would  in  any  manner, 
and  without  intending  to,  prejudice  his  appeal  herein, 
but  fully  believing  that  he  had  a  right  to  the  possession 
of  said  money,  he  receipted  for  the  same  as  directed  by 
the  clerk,  and  then  paid  the  said  clerk  out  of  the  money 
so  received  from  his  co-appellant  the  balance  of  such 
cost  demanded  by  said  clerk ;  that  he  received  no  sum 
at  the  time,  or  at  any  other  time,  from  said  clerk; 
that  he  is  informed,  and  believes,  that  the  cost  so 
demanded  by  said  clerk  was  not  due  or  collectible,  but 
should  have  abided  the  appeal  in  this  case;  that  the 
bond  given  upon  such  appeal  had  suspended  the  opera- 
tion and  effect  of  the  judgment  for  cost;  that  there  was 
no  money  due  said  clerk,  and  that  the  said  $12.70  paid 
into  the  clerk's  office,  as  set  out  in  appellee's  petition,  is 
stiU  in  the  hands  of  said  clerk." 

From  the  facts  disclosed  by  the  affidavits,  we  think 
it  sufficiently  appears  that  the  appellants,  or  at  least  one 
of  the  appellants,  who  was  a  joint  judgment  plaintiff 
with  his  co-appellant,  have  received  the  full  amount  of 
said  judgment  which  was  paid  by  the  appellee  to  the 
clerk.  That  it  was  applied  to  the  payment  of  cost  can 
make  no  difference  as  to  the  result. 

It  is  provided  by  statute  that  '^The  party  obtain- 
ing judgment  shall  not  take  an  appeal  after  receiving 
any  money  paid  or  collected  thereon."  E.  S.  1881,  sec- 
tion 632. 

Under  this  section  of  the  statute,  it  has  been  uni- 
formly held  by  the  Supreme  Court  that  where  the  appel- 
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lant  has  received  the  whole  or  any  part  of  the  judg- 
ment from  which  he  appeals,  the  appeal  must  be  dis- 
missed, as  there  is  nothing  more  in  controversy  between 
the  parties.  StateyexreLjY.Kamp,llllnd,5(j]  Monnett 
V.  Hemphill^  110  Ind.  299.  And  so,  in  a  suit  to  foreclose 
a  mortgage  covering  different  tracts  of  land,  a  decree 
declaring  the  mortgage  invahd  as  to  one  of  such 
tracts,  but  a  valid  lien  on  the  other,  cannot  be  appealed 
from  if  the  plaintiff  procures  a  sale  to  be  made  under 
such  decree  and  buys  in  the  tracts.  Sterne  v.  Vert, 
108  Ind.  232.  See,  also.  State,  ex  reL,  v.  Hehel,  70 
Ind.  314. 

It  is  not  denied  that  the  money  was  received  by  one 
of  the  joint  co-plaintiffs,  and  a  receipt  entered  in  satis- 
faction thereof.  This  was  binding  on  his  co-appellant. 
It  needs  no  argument  to  demonstrate  the  unsoundness 
of  the  position  that  the  appellant  who  receipted  for  the 
same  did  not  know  the  legal  effect  of  such  an  act  ou 
his  part. 

We  do  not  think  a  certiorari  is  necessary.  The 
return  to  the  writ  could  make  the  case  no  stronger  for 
appellee  than  it  is.  The  aflBdavits  establish  the  fact 
that  the  appellants  have  received  the  money  paid  in 
satisfaction  of  the  judgment,  and  when  this  has  beea 
shown  the  appeal  will  be  dismissed.  In  the  case  of 
State,  ex  rel,,  v.  Kamp,  supra,  it  is  substantially  decided 
that  the  relief  here  asked  for  may  be  granted  when 
the  facts  upon  which  the  motion  is  made  are  practically 
admitted. 

Appeal  dismissed. 

Filed  January  10,  1890. 


NOVEMBER  TERM,  1895— Vol.  14.         151 

Cooper  V.  Forgey  et  al. 


No.  1,837. 

Cooper  v.  Forgey  et  al. 

Affellatb  Procedure. — Sufficiency  of  Evidence, — ^A  verdict  will  not 
be  disturbed  on  appeal,  where  there  is  evidence  to  supx)ort  it, 
although  it  may  be  against  the  weight  of  the  evidence. 

Burden  op  Proof. — Assuming  Payment  of  Promissory  Note  in 
Consideration  of  Conveyance  of  Land, — The  burden  of  proving 
that  defendants  assumed  the  payment  of  the  note  in  suit,  in  con- 
sideration of  a  conveyance  of  land  to  them  by  the  makers  thereof, 
rests  upon  the  plaintiff. 

CoxTRAOr. — Promissory  Note, — Payment  from  Proceeds  from  Sale 
of  Land, — ^A  purchaser  of  land  under  an  agreement  that  it  shall  be 
sold,  and  that  from  the  proceeds  a  note  made  by  the  grantors  shall 
be  paid,  is  not  liable  on  such  note  until  the  land  is  sold. 

From  the  Howard  Circuit  Court. 

D.  A.  Woods  and  C.  N.  Pollard^  for  appellant. 

J".  C  Herron  and  F.  N,  Stratton^  for  appellees. 

Davis,  J. — This  was  an  action  instituted  by  the 
appellant  against  Andrew  J.  Forgey,  James  A.  Forgey, 
William  W.  Harness,  William  L.  Salmons,  Lewis  W. 
Harness  and  Thomas  J.  Harness.  It  is  alleged  in  the 
complaint  in  substance  that  in  1889  said  Andrew  J. 
Forgey,  James  A.  Forgey  and  William  W.  Harness 
executed  to  the  appellant  a  note  for  $300.00,  with  inter- 
est and  attorney's  fees,  and  that  afterwards  in  1893, 
said  Andrew  J.  Forgey  conveyed  two  hundred  and 
seventeen  acres  of  land  to  said  William  W.  Harness, 
William  L.  Salmons,  Thomas  J.  Harness,  and  Lewis 
W.  Harness,  in  consideration  of  an  agreement  by  them 
to  pay  said  Forgey's  debts,  including  the  note  in  suit. 
Answers  were  filed  by  the  appellees,  and  on  issues  joined 
there  was  a  trial  by  a  jury,  which  returned  a  special 
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verdict,  on  which  judgment  was  rendered  in  favor  of 
appellant  against  said  Andrew  J.  Forgey,  James  A, 
Forgey  and  William  W.  Harness  for  the  amount  due 
on  the  note  with  interest  and  attorney  fees,  and  in  favor 
of  said  William  L.  Salmons,  Thomas  J.  Harness  and 
Lewis  W.  Harness. 

The  jury  found  among  other  things,  that  the  only 
consideration  for  said  conveyance  of  the  real  estate  was 
that  the  real  estate  should  be  sold  and  that  from  the 
proceeds  of  sale  appellant's  note  should  be  paid.  There 
was  no  finding  that  the  grantees  or  any  of  them  agreed 
to  pay  the  note. 

The  errors  assigned  are  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  and  also  his 
motion  for  a  ventre  de  novo. 

The  only. argument  in  support  of  the  motion  for  a 
new  trial  is  that  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence,  and  is  contrary  to  the  evidence.  The 
evidence  is  conflicting.  The  weight  of  it  may  be  in  the 
appellant's  favor,  but  as  there  is  evidence  in  the  record 
supporting  the  verdict,  we  cannot  disturb  the  decision 
of  the  jury  on  this  question.  In  support  of  the  motion 
for  a  venire  de  novo,  the  contention  is,  that  the  verdict 
is  defective  because  there  is  no  finding  upon  the  issue 
joined  as  to  whether  the  grantees  agreed  to  pay  the 
note  in  suit.  The  question  sought  to  be  presented  in 
this  case  by  the  motion  for  a  venire  de  novo  is  more 
properly  presented  by  the  motion  for  a  new  trial.  On 
this  issue  the  burden  of  proof  was  on  the  appellant.  In 
view  of  the  conflict  in  the  evidence,  the  failure  of  the 
jury  to  find  that  the  agreement  alleged  was  made,  was 
equivalent  to  a  finding  against  the  appellant.  The 
allegation  is,  that  the  consideration  for  the  conveyance 
was  an  agreement  by  the  grantees  to  pay  the  grantor's 
debts,  including  the  note  in  suit.     The  finding  is  that 
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the  consideration  for  the  conveyance  was  an  agreement 
that  the  real  estate  should  be  sold  and  the  proceeds 
applied  to  the  payment  of  his  debt,  including  the  note 
in  suit.  There  is  no  finding  that  the  real  estate  has  been 
sold. 

We  have  read  the  record  in  the  light  of  the  argument 
of  counsel  and  find  no  error  that  would  justify  us  in  re- 
versing the  judgment  of  the  trial  court. 

Judgment  affirmed. 

FUed  January  10,  1896. 


No.  1,842. 

Bratton  v.  Ralph  et  al. 

Mechanics'  Lien. — On  Land. — House  Destroyed  by  Fire  Before 
Completion  and  Before  Filing  Notice  of  Lien. — A  subcontractor 
is  entitled  to  a  lien  on  the  land,  for  work  done  and  material  fur- 
nished in  plastering  a  house,  which  was  destroyed  by  fire  before  its 
completion,  and  bsfore  the  notice  of  lien  was  filed,  under  section 
7256,  R.  S.  1894,  making  the  entire  land  upon  which  any  building 
is  erected,  including  the  portion  not  covered  therewith,  subject  to 
the  lien. 

Prom  the  Vermillion  Circuit  Court. 
Conley  &  Sawyer^  for  appellant. 
Ward  &  Rhenbyj  for  appellees. 

Gavin,  C.  J. — A  subcontractor  sought  to  foreclose  a 
mechanic's  lien  on  appellee^s  land  for  work  done  and 
material  furnished  in  plastering  a  house  in  process  of 
erection  thereon.  Before  its  completion  and  before  the 
notice  of  lien  was  filed,  the  building  was  destroyed  by 
fire  without  the  owner's  fault.     The  question  for  our 
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determination  is  whether  the  right  to  the  lien  was  lost 
with  the  building  or  continued  against  the  land. 

Our  statute,  section  7255,  R.  S.  1894,  gives  to  con- 
tractors, subcontractors  and  all  other  ^  persons  perform- 
ing work  on  or  furnishing  material  therefor  a  lien  upon 
the  building  or  structure,  which  ''they  may  have 
erected,  altered,  repaired  or  removed,  or  for  which  they 
may  have  furnished  material  or  machinery  of  'any 
description  and  on  the  interests  of  the  owner  of  the  lot 
or  land  on  which  it  stands"  for  their  work  on  and 
material  so  furnished  for  and  used  in  such  building. 

By  section  7256,   ''The  entire  land  upon  which  any 
such  building,  erection  or  other  improvement  is  situ- 
ated, including  that  portion  not  covered  therewith'* 
shall  be  subject  to  the  lien. 

As  to  the  question  here  in  issue  the  authorities  are  at 
variance.  Pennsylvania  early  led  off  with  the  holding 
that  the  lien  was  given  largely  because  the  land 
was  benefited  by  the.  erection  of  the  building  and 
the  lien  on  the  building  was  the  principal  thing  while 
that  on  the  land  was  merely  the  incident,  it  being 
superadded  by  the  Legislature  because  it  was  essential 
to  a  full  enforcement  of  the  lien  against  the  building 
which  had  become  attached  to  and  a  part  of  the  realty. 
Therefore  it  was  held  that  with  the  destruction  of 
the  building  the  lien  on  the  land  was  lost ;  this  hold- 
ing was  also  deemed  more  politic  as  favoring  future 
improvements.  Other  cases  take  the  same  view. 
Presbyterian  Church  v.  Stettler,  26  Pa.  St.  246 ;  Wig- 
ton  and  Brooks  App,y  28  Pa.  St.  161;  Goodman  y.  Baer- 
locher,  88  Wis.  287,  60  N.  W.  Rep.  415 ;  Schukraft  v. 
Ruck,  6  Daly  1 ;  Coddington  v.  Dry  Dock  Co.,  31  N. 
J.  Law  477  ;  Shiners  Exx.  v.  Heimhurger,  60  Mo.  App. 
174;  Shiners  Exx.  v.  Heimhurger,   1  Mo.  App.   111. 

Other  courts  have  been  disposed  to  construe  the  law 
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Uberally  in  favor  of  the  mechanics  and  material  men, 
regarding  their  protection  as  the  principal  object  of  th; 
law  and  considering  the  right  to  take  the  lien  to  apply 
equally  to  the  land  and  building,  special  priorities  of 
lien,  however,  being  given  as  to  the  building  by  some 
statutes.  Clark  v.  Parker ^  58  la.  509 ;  Freeman  v. 
Carson^  27  Minn.  516 ;  Steigleman  v.  McBridey  17  111, 
300 ;  Schwartz  v.  Saunders,  46  111.  18. 

The  cases  of  Sontag  v.  Brennan,  75  HI.  279,  and 
McLaughlin  v.  Oreen,  48  Miss.  175,  have  also  been 
looked  upon  as  lending  some  support;,  although  really 
but  shght,  to  this  position. 

It  may  be  noted  that  in  both  the  17  111.  case  and  that 
in  31  N.  J.  Law,  which  have  been  rather  widely  cited 
upon  the  different  sides  of  this  question,  the  statements 
in  the  opinions  bearing  upon  it  are,  largely  at  least, 
dicta.  The  text  books  do  not  give  us  much  aid  in 
arriving  at  a  correct  solution  of  the  problem.  Phillips 
on  Mech.  Liens,  section  12,  cites  th^^uthorities  on  both 
sides  with  some  statement  of  the  reasons  on  which  they 
are  founded.  Jones  on  Liens  does  likewise.  Kneeland, 
section  160,  goes  a  little  further  and  expresses  his 
opinion  in  favor  of  a  course  midway  between  the  two. 

There  may  be  room  as  urged  by  counsel  for  distin- 
guishing our  statute  when  given  a  strict  and  literal 
interpretation  from  some  of  those  involved  in  the  latter 
line  of  cases,  but  the  general  purpose  of  our  statute  as 
construed  by  our  own  later  decisions,  is  the  protection 
of  the  laborers  and  material  men  and  is  in  harmony 
with  them.  Clark  v.  Iluey,  12  Ind.  App.  224  ;  McNa- 
mee  v.  Rauck,  128  Ind.  59 ;  Midland  R.  W.  Co.  v. 
WilcoXy  122  Ind.  84 ;  Scott  v.  Ooldinghorst,  123  Ind. 
268. 

The  last  case  cited  declares   that   the   lien   attaches 
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although  the  buildmg  may  never  ^' stand"  upon  the 
land  by  reason  of  its  nonconstruction,  the  foundation 
only  being  put  in. 

We  are  saved  from  entering  into  any  more  extended 
consideration  of  the  principles  upon  which  we  base  our 
reversal  of  the  judgment  below  by  the  fact  that  since 
the  submission  of  the  cause  to  this  court  the  Supreme 
Court  has  decided  the  question  adverse  to  the  contention 
of  appellees,  holding  that  when  the  work  has  been  done, 
or  the  material  furnished,  the  right  to  take  the  lien 
upon  complying  with  the  statutory  requirements  be- 
comes fixed,  and  it  is  not  lost,  so  far  as  the  land  is  con- 
cerned^ by  the  destruction  of  the  building  prior  to  filing 

the  notice.     Smith  v.  Newbaur  (144  Ind.  Sup. ),  42 

N.  E.  Eep.  40.  This  decision  we  regard  as  right  upon, 
principle  and  decisive  here. 

Judgment  reversed. 

Filed  January  10,  1896. 


No.  1,008. 

The  Consumers'  Gas  Trust  Company  v.  Hunt- 
singer  ET  AL. 

Eminent  Domain. —  Highway. —  Gas  Pipe  Line. —  Damages, —  The 
building  of  a  pipe  line  for  gas  or  oil  along  a  highway  is  an  addi- 
tional burden  u{x>n  the  fee,  for  which  compensation  must  be  made 
to  the  owner. 

Same. — Gas  Company. — Pipe  Line, — Highway, — ^A  gas  company  can- 
not, under  section  5103,  R.  S.  1894,  construct  a  natural  gas  pipe 
line  in  and  along  a  highway,  without  the  consent  and  against  the 
protest  of  the  owners  of  the  abutting  land. 

Highway. — Right  of  Owner  of  Fee  to  Remove  Gas  Pipes  Laid 
Tfierein  Without  Permission  of  Oivner. — The  owner  of  the  fee  in 
a  highway  may  tear  up  and  remove  gas  pipes  laid  therein  without 
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lawful  authority  or  permission  from  such  owner;  and  neither  she 
nor  those  assisting  her  are  liable,  in  the  absence  or  use  of  tmneces- 
sary  force  or  violence. 

Same. — Qa8  Pipe  Line. — Permission  from  County  Commissioners. — 
Highway. — Statute  Construed. — The  right  to  lay  a  pipe  line  along 
a  highway,  without  permission  from  the  county  commissioners,  is 
not  given  by  act  of  February  20,  1889,  subdivision  5,  empowering 
pipe  line  associations  to  lay  lines  over  or  across  or  under  any  high- 
way, and  providing  that  wherever  the  county  commissioners  shall 
direct,  the  lines  may  be  laid  along  the  right  of  way. 

Estoppel. — Highway, — Gas  Pipe  Line, — The  owner  of  land  abutting 
on  a  highway  is  not  estopped  to  object  to  the  laying  of  a  natural 
gas  pipe  line  in  and  along  such  highway,  because  he  made  no  ob- 
jection to  the  laying  of  such  pix>e  lines  in  and  along  other  high- 
ways. 

Appellate  Procedure. — Error. — Waiver. — Brief, — Alleged  error  in 
overruUng  plaintiff's  demurrer  to  a  specified  paragraph  of  an 
answer,  and  in  sustaining  defendant's  demurrer  to  a  specified  para- 
graph of  the  reply,  will  be  deemed  to  have  been  waived,  where 
there  is  no  further  reference  thereto  in  the  brief  or  argument  than 
that  if  plaintiff's  construction  of  a  designated  act  is  correct,  such 
ruling  was  error. 

From  the  Hancock  Circuit  Court. 

Offutt  &  Blacky  R.  Graham  and  Lamb  &  Hilly  for 
appellant. 

H.  C.  Ryan,  for  appellees. 

Ross,  C.  J. — ^The  appellant  sued  the  appellees  to 
recover  damages  for  tearing  up  and  destroying  a  line  of 
pipes  laid  by  it  along  a  highway  in  Madison  county,  to 
connect  its  main  line  with  certain  gas  wells.  The  venue 
of  the  cause  was  changed  to  the  Hancock  Circuit  Court 
where  issues  were  joined,  a  trial  had  and  a  general  ver- 
dict returned  in  favor  of  appellees.  With  their  general 
verdict  the  jury  returned  answers  to  numerous  interrog- 
atories submitted  to  them.  The  court  rendered  judg- 
ment on  the  general  verdict  in  favor  of  the  appellees. 

The  first  paragraph  of  the  complaint  charges  that 
the  plaintiff  was  engaged  in  producing  and  supplying 
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natural  gas  to  a  large  number  of  cousumers  in  the  city 
of  Indianapolis,  and  had  laid  its  pipe  line  through  that 
city,  and  through  Marion  and  Hamilton  counties,  and 
into  Madison  county ;  that  in  the  course  of  its  business 
it  had  laid  a  continuous  line  of  pipe  one-half  mile  in 
length  in  Stony  Creek  township,  in  Madison  county,  for 
the  main  line,  for  the  purpose  of  using  it  as  a  connecting 
line  between  the  main  line  and  several  new  wells  which 
the  plaintiff  had  previously  drilled,  and  which  it  was 
necessary  to  connect  with  the  main  line  in  order  to 
supply  its  patrons ;  that  the  defendants  *' wrongfully, 
unlawfully,  and  forcibly  broke  said  half  mile  of  pipe 
line  in  pieces,  completely  destroying  the  same, "  to  plain- 
tiff's damage  in  the  sum  of  $25,000.00. 

By  the  second  paragraph  of  its  complaint  the  appel- 
lant alleged  that  it  was  engaged  in  drilling  wells  and 
procuring  and  furnishing  natural  gas  to  consumers  in 
the  city  of  Indianapolis,  and  had  a  continuous  line  of 
pipe  from  said  city  to,  and  into,  Madison  county ;  that 
on  or  about  the  21st  day  of  August,  1891,  appellant 
had  laid  a  continuous  line  of  pipe  in  Stony  Creek  town- 
ship, in  Madison  comity,  for  a  half  mile,  for  the  purpose 
of  connecting  the  north  and  south  end  of  its  existing 
lines,  and  which  said  connecting  line  was  necessary  to 
be  laid  in  order  to  connect  ten  new  wells,  which  appel- 
lant had  drilled  on  the  north  end  of  its  main  pipe  line, 
and  transport  the  gas  from  said  new  wells,  through  its 
pipe  line,  to  its  consumers  in  the  city  of  Indianapolis; 
that  on  said  day  the  appellees  wrongfully,  unlawfully 
and  maliciously  broke  up,  twisted,  destroyed  and  ren- 
dered worthless,  and  took,  carried  away,  and  converted 
to  their  own  use,  said  half  mile  of  pipe  line  of  the  value 
of  $2,000.00,  etc. 

To  the  complaint  the  appellees  filed  an  answer  in 
three  paragraphs.     The  first  paragraph  was  a  general 


NOVEMBER  TERM,  1895— Vol.  14.         159 

The  Consumers'  Gas  Trust  Company  v.  Huntsinger  et  al. 

denial,  and  the  second  and  third  set  up  matters  in  con- 
fession and  avoidance. 

The  third  paragraph  is  as  follows : 

"And  for  a  third  and  further  answer  herein  to  each 
'  paragraph  of  complaint,  defendants  say  that  they  admit 
that  defendants  herein,  Enoch  Delph,  Grant  Gwinn, 
George  Huntsinger,  and  Enoch  Delph  took  and  removed 
plaintiff's  gas  pipe  line  from  the  public  highway,  as 
charged  in  the  complaint  herein,  but  defendants  say 
that  plaintiff  is  a  corporation  organized  and  doing 
business  by  virtue  of  the  law  of  the  State  of  Indiana, 
and  is  engaged  in  drilling  natural  gas  wells  in  Madison 
county,  Indiana,  and  piping  the  gas  from  said  wells  in 
pipe  lines  through  said  county  to  the  city  of  Indian- 
apolis in  said  State;  that  on  the  21st  day  of  August,  1891, 
the  plaintiff,  with  a  large  force  of  men,  entered  upon 
one  of  the  public  highways  of  said  Madison  county,  and, 
without  any  leave  or  license  or  authority  from  anyone, 
did  lay  down,  upon  and  along  said  public  highway  a 
continuous  line  of  six  inch  gas  mains  or  pipe  line  for  a 
length  and  distance  of  about  sixty  (60)  rods,  thereby 
creating  a  pubhc  nuisance ;  that  said  pipe  so  taken  up 
and  removed  was  not  connected  with  and  did  not  form 
a  continuous  line  through  which  the  gas  was  then  being 
or  had  been  conveyed,  but  consisted  of  about  sixty  (60) 
rods  of  pipe  connected  together  on  the  surface  of  said 
highway,  that  it  was  the  intention  of  plaintiff  to  dig 
trenches  and  lay  said  pipe  in  and  along  said  highway,  and 
convey  the  natural  gas  from  some  eight  or  ten  gas  wells 
to  the  city  of  IndianapoUs,  thereby  subjecting  said  pipe 
lines  to  a  greater  pressure  than  800  pounds  to  the  square 

inch ;  that  Matilda  Harless  and Robinett  are  the 

owners  of  the  real  estate  abutting  on  and  along  the  west 
side  of  said  highway,  on  and  along  which  plaintiff  laid 
its  said  gas  pipe  line,  and  are  the  owners  of  the  fee  in 


160        APPELLATE  COUET  OF  INDIANA, 

The  Consumers'  Gas  Trust  Company  v.  Huntsinger  et  al. 

said  highway  to  the  center  of  same,  and  of  that  part 
thereof  upon  which  said  pipe  was  lain,  subject  only  to 
the  rights  of  the  public  to  travel  upon  the  same ;  that  by  so 
digging  said  trenches  and  the  lajdng  of  said  pipe  line  on 
said  highway,  which  plaintiff  was  intending  to  do  on 
the  west  side  of  the  center  of  said  highway  so  owned  by 
said  Matilda  Harless  and  others  as  aforesaid,  saidplaintiff* 
was  placing  a  perpetual  encumbrance  on  their  said  land 
without  their  authority  or  consent  and  over  their  protest 
and  objection,  and  without  having  the  damages  first 
assessed  and  paid  or  tendered  to  said  owners ;  that  at 
the  request  of  the  owners  of  said  land — they  being 
women  and  unable  to  do  so — to  remove  said  pipe,  the 
defendants,  Enoch  Delph,  Grant  Gwinn,  George  Hirnt- 
singer  and  John  Rogers,  did,  on  the  day  charged  in 
plaintiff's  complaint,  with  due  care  and  with  as  little 
damage  as  possible,  remove  said  pipe  line  from  said  high- 
way and  off  the  land  of  said  Matilda  Harless  and  others; 
that  this  is  the  trespass  complained  of  and  none  other^ 
and  as  to  the  remaining  defendants,  the  defendants 
herein  deny  each  and  every  allegation  in  the  com- 
plaint." 

While  the  appellant  has  assigned  as  error  in  this  court 
the  overruling  of  the  demurrer  to  the  third  paragraph 
of  the  answer,  and  the  sustaining  of  the  demurrer  to 
the  second  paragraph  of  its  reply,  they  have  not  beea 
argued,  and  are  therefore  waived. 

The  facts  in  brief,  as  we  gather  them  from  the  record 
and  briefs  of  counsel  as  applicable  to  the  issues,  are  that 
the  appellant  was  engaged  in  furnishing  natural  gas  to 
a  large  number  of  consumers  in  Indianapolis,  through, 
its  system  of  pipe  line  in  that  city,  and  had  extended 
its  main  lines  through  Marion  and  Hamilton  cormties, 
and  into  Madison  county;  and,  in  August,  1891,  had  laid 
a  branch  line  along  the  north  side  of  a  highway  which. 
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runs  in  a  northeasterly  direction  through  the  lands  of 
one  Matilda  Harless  to  a  point  on  the  west  side  of  a 
highway  which  runs  north  and  south  along  the  east  side 
of  the  Harless  land,  this  hranch  having  heen  built  to 
connect  the  main  pipe  line  with  some  new  wells.  No 
right  had  been  acquired  by  appellant  to  lay  this 
branch  Une  along  the  highway  over  the  Harless 
land,  either  through  the  board  of  commissioners 
of  Madison  county  or  the  owners  of  the  Harless 
land.  Appellant's  agent  did  talk  with  Matilda  Har- 
less and  say  he  would  pay  for  the  right  to  lay  the  line, 
and  she  informed  him  she  would  do  whatever  her  neigh- 
bors did,  but  she  granted  no  right  and  no  money  or 
other  consideration  was  ever  given  for  a  right.  The 
same  day  that  this  branch  line  was  laid  across  the  Harless 
land,  the  appellees  as  the  agents  of  Matilda  Harless,  at 
her  instance  and  by  her  command,  tore  up  and  removed 
that  part  of  the  line  which  had  been  laid  over  her  land  ' 
along  the  highway. 

The  contentions  of  appellant's  counsel  are:  first,  ''that 
appellant  had  the  unquahfied  right  under  the  fifth  sub- 
division of  section  1,  of  the  act  of  February  20,  1889 
(acts  of  1889,  page  24),  to  lay  its  pipe  line  along  this  high- 
way ;"  and,  second,  ' '  that  appellant  had  the  right  to  lay 
its  pipe  line  along  the  public  highway  without  the  aid 
of  the  act  of  1889." 

The  fifth  subdivision,  which  relates  to  the  powers  of 
voluntary  associations  formed  for  the  purpose  of  piping 
petroleum  and  natural  gas,  reads  as  follows :  "To  dig 
its  trenches,  to  lay  its  pipe  lines  over,  across  or  under 
any  stream  of  water,  watercourse,  road,  highway  or 
railroad,  so  as  not  to  interfere  with  the  free  use  of 
the  same,  which  the  route  thereof  shall  intersect,  in 
such  manner  as  to  afford  security  for  life  or  property. 
Vol.  14—11 
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And  wherever  the  board  of  county  commissioners  of  the 
proper  county  shall  so  direct,  said  trenches  and  pipe 
iines  may  be  constructed  and  laid  along  the  right  Vf 
way  of  any  road  or  highway,  but  in  all  cases  where 
said  trenches  or  pipe  lines  shall  be  laid  across,  ux)on  or 
along  any  gravel  road,  road  or  highway  thus  intersected, 
said  company,  corporation  or  voluntary  association  shall 
immediately  upon  the  laying  of  any  such  pipe  restore 
the  same  to  its  former  state,  or  in  a  sufficient  manner 
not  to  have  unnecessarily  impaired  its  usefulness  or 
injured  its  franchises." 

Counsel  concede  that  no  authority  is  conferred  by  any 
statute  to  condemn  a  right  of  way  along  public  high- 
ways as  against  the  abutting  property  owners;  but  that 
the  Legislature,  having  unlimited  control,  exercised  its 
prerogative  by  passing  the  act  of  1889,  supra^  granting 
to  gas  companies  the  right  to  build  their  lines  over  and 
across  highways,  without  either  the  consent  of  the  board 
of  county  commissioners  or  of  the  abutting  land  owners. 

It  is  well  settled  in  this  jurisdiction  that  the  owner  of 
land  abutting  on  a  public  highway  is  the  owner  of  the 
fee  to  the  middle  of  such  highway  and  that  the  right  of 
the  public  is  simply  an  easement  affording  a  passage 
over  and  along  the  same.  Haslett  v.  New  Albany  Belty 
etc.,  R.  R,  Co.,  7  Ind.  App.  603,  and  cases  cited. 

And  it  is  equally  well  settled  that  such  abutting 
owner  has  a  special  proprietary  right  in  the  highway 
separate  and  distinct  from  that  of  the  general  public, 
and  that  this  right  cannot  be  taken  or  impaired  without 
compensation.  Haslett  v.  New  Albany  Beltj  etc.,  R. 
R.  Co. ,  supra.  And  this  right  the  Legislature  cannot 
take  away  except  to  permit  its  appropriation  to  a  public 
use,  and  then  only  upon  the  payment  of  compensation. 
Lostutter  v.  City  of  Aurora,  126  Ind.  436  (12  L.  E.  A. 
259),  and  cases  cited. 
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We  think  the  above  statute  clearly  authorized  the 
construction  of  pipe  lines  across  highways  without  the 
consent  of  the  board  of  county  commissioners,  but 
when  a  line  was  to  be  laid  along  a  highway,  the  com- 
pany had  no  right  to  lay  it  except  it  first  acquired  per- 
mission from  the  board  of  commissioners.  * 

Whether  or  not  an  easement,  authorizing  the  use  of 
a  highway  for  passage,  carries  with  it  the  right  to  go 
below  the  surface  and  appropriate  and  use  the  fee  itself 
by  laying  pipes  for  water  and  gas  and  excavating 
and  constructing  sewers  and  drains,  we  need  not  now 
consider  and  decide,  for  appellant  does  not  contend  that 
it  acquired  permission  from  the  board  of  commissioners 
to  lay  its  line  along  said  highway  beneath  the  surface. 

The  building  of  natural  gas  lines  and  thus  supplying 
the  fuel  to  the  public  is  a  matter  of  general  public  inter- 
est, and  for  the  public  good,  hence  it  comes  within  the 
purview  of  that  class  of  rights  known  as  public  rights, 
to  which  all  individual  rights  must  subserve,  hence  the 
Legislature  may  provide  a  manner  for  the  taking  of 
individual  property  to  be  converted  and  used  for  the 
purpose  of  laying  and  operating  such  lines  for  the  bene- 
fit of  the  general  public,  but  only  upon  the  payment  of 
compensation.  While  the  rights  of  the  public  are  para- 
mount to  those  of  an  individual,  the  constitution  aflfords 
the  latter  protection  in  that  his  property  shall  not  be 
taken  even  for  the  public  good  except  he  be  compensated 
therefor. 

The  easement  for  road  purposes  which  grants  to  the 
general  public  the  right  to  pass  and  repass  over  a  man's 
land  does  not  carry  with  it  a  right  to  use  it  for  other 
purposes  not  legitimately  connected  with  the  use  of 
highways.  The  building  of  a  pipe  line  along  a  high- 
way does  not  come  within  the  uses  for  which  high- 
ways were  intended.  It  has  been  decided  by  our  Supreme 
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Court,  following  the  decisions  of  other  courts  of  last 
resort,  that  the  laying  of  gas  pipes  along  a  highway  is 
the  imposition  of  an  additional  burden  upon  the  fee 
from  that  embraced  in  the  easement  for  road  purposes, 
and  that  compensation  must  be  made  to  the  owner  of 
the  fee.  Kincaid  v.  Indianapolis  Nafl  Oas  Co.y 
124  Ind.  577  (8  L.  R.  A.  602). 

It  is  evident,  therefore,  that  the  appellant  company, 
although  engaged  in  a  public  enterprise,  had  no  right 
to  appropriate  private  property  without  compensation. 
And  it  is  no  excuse  to  say  that  because  it  is  engaged 
in  such  an  enterprise  and  has  expended  large  sums  of 
money  in  putting  in  its  plant  and  extending  its  pipe  lines, 
it  c^n  summarily  enter  upon  the  lands  of  another 
without  right,  and  lay  its  hues,  and  thus  acquire  the 
right  to  maintain  them.  When  it  entered  upon  the 
lands  of  Matilda  Harless  without  her  permission,  it  was 
unlawfully  there,  and  she  had  a  right  not  only  to  expel 
appellant's  servants  who  were  engaged  in  the  unlawful 
work  therefrom,  but  she  had  the  right  also  to  tear  up 
and  remove  the  pipes  which  they  had  placed  upon  her 
land.  In  order  to  do  this,  she  might  call  to  her  assist- 
ance any  person  who  might  be  willing  to  assist,  and 
those  thus  assisting  could  incur  no  liability  except  they 
used  unnecessary  force  or  violence  in  doing  the  same. 

The  evidence  in  this  case  falls  far  short  of  establishing- 
acquiescence  on  the  part  of  Matilda  Harless  to  the  laying- 
of  appellant's  pipe  line  upon  her  property,  on  the  con- 
trary it  shows  that  she  emphatically  refused  such  per- 
mission. True  the  record  discloses  that  on  cross-exam- 
ination she  testified  in  answer  to  a  question  put  to  her 
to  ascertain  whether  she  had  refused  to  sell  a  right  of 
way,  that  she  would  not  take  apy  pay,  but  would  give 
her  consent  only  in  the  event  her  neighbors  gave  theirs. 
The  language  used  by  the  witness,  taken  in  conjunction 
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with  her  other  testimony  in  which  she  repeatedly  stated 
that  she  refused  to  grant  permission  to  appellant  to  lay 
its  gas  pipe  line  across  her  land,  is  susceptible  of  but 
one  logical  meaning,  namely,  that  if  her  neighbors  per- 
mitted appellant  to  build  its  line  across  their  property, 
she  would  do  likewise. 

If  we  were  to  accept  counsel's  contention  as  established 
by  the  evidence,  it  would  force  us  to  say  that  she  con- 
sented simply  because  she  did  not  by  force  prevent 
appellant's  servants  from  laying  the  pipes.  On  the  con- 
trary, we  think,  she  did  all  and  more  than  was  neces- 
sary, for  she  not  only  refused  to  grant  permission,  but 
forbade  the  pipes  being  laid.  Had  she  by  her  own  acts 
consented  or  acquiesced  in  the  laying  of  the  pipe  line 
and  its  use  in  supplying  gas  to  consumers,  the  rjghts  of 
the  public  would  have  intervened,  and  it  would  have 
been  unlawful  for  her  to  have  torn  up  and  removed  the 
pipes,  and  her  remedy  would  have  been  to  proceed  to 
recover  damages  for  the  taking,  but  no  such  rights  had 
attached,  neither  had  she  by  her  passiveness  acquiesced, 
hence  no  rights  accrued  as  against  her.  It  cannot, 
therefore,  be  said  that  she  was  guilty  of  laches,  for  she 
exercised  the  speediest  and  most  effective  way  of  assert- 
ing her  rights  and  protecting  her  property  from  a 
wrongful  appropriation. 

The  answers  of  the  jury  to  the  interrogatories  were 
insuflBcient  to  overrule  the  general  verdict,  hence  there 
was  no  error  in  overruling  appellant's  motion  for  judg- 
ment thereon. 

Other  objections  are  urged  relative  to  the  exclusion 
of  evidence  offered,  instructions  given  and  refused,  but, 
on  a  careful  examination  of  the  record,  we  think  no 
material  or  harmful  error  was  committed  against  appel- 
lant. 

Judgment  afl&rmed. 

Filed  January  15.  1895. 
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On  Petition  for  Rehearing. 

Eoss,  J. — The  appellant  very  earnestly  insists  that 
a  rehearing  be  granted  and  the  court  pass  upon  the 
sufficiency  of  the  third  paragraph  of  the  answer  to 
which  a  demurrer  was  overruled,  and  the  second  para- 
graph  of  the  reply,  to  which  a  demurrer  was  sustained. 

The  sufficiency  of  these  pleadings  was  not  determined 
in  our  original  opinion,  although  considered  in  arriving 
at  the  conclusion  reached,  for  the  reason  that,  as  we 
imderstood  the  argument  of  appellant's  counsel,  it  was 
addressed  exclusively  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  applicability  of  the  instructions 
thereto,  and  that  the  facts  found  by  the  jury  in  answer 
to  the  interrogatories  were  irreconcilable  with  the  gen- 
eral verdict.  And  we  are  still  of  the  opinion  that  the 
drift  of  all  the  argument  adduced  by  the  appellant  in 
its  original  brief  was  so  addressed,  although  there  was 
inserted  therein  the  following  which  we  quote  as  all  of 
the  argument  directed,  or  in  any  manner  referring  to 
those  pleadings,  viz:  '*If  our  construction  of  the  act 
of  1889  is  correct,  the  court  below  erred  in  overruling 
appellant's  demurrer  to  the  third  paragraph  of  appel- 
lee's answer,  and  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  appellant's  reply,  and  in  refus- 
ing to  give  the  instructions  requested  by  the  api)ellant 
to  the  jury,  and  giving  the  instructions  given  by  the 
court  of  its  own  motion."  This  of  itself  cannot  be  coin- 
sidered  to  be  an  argument  against  the  sufficiency  of  the 
third  paragraph  of  the  answer,  or  in  favor  of  the  suffi- 
ciency  of  the  second  paragraph  of  the  reply.  We  must 
therefore  look  to  the  brief  and  see  what  precedes  and 
succeeds  the  language  above  quoted  to  determine 
whether  or  not  it  stands  as  a  mere  interpolation,  or  is  ^ 
part  of  the  rest  of  the  argument.     Preceding  the  laa- 
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guage  abbve  quoted,  the  brief  is  first  devoted  to  a 
statement  of  the  record,  specially  referring  to  the  plead- 
ings filed,  issues  made,  pages  of  the  record  where  rul- 
ings are  to  be  found,  etc. ,  and  then  follows  a  copy  of 
the  specifications  of  error  assigned  in  this  court.  Coun- 
sel next  give  a  statement  of  the  facts  proven  and  also 
make  certain  extracts  from  the  evidence.  After  this 
they  discuss  the  rights  which  they  claim  appellant 
acquired  under  the  act  of  1889,  Elliott  Sup.,  section 
1016  (section  6103,  Bums  R.  S.  1894).  Then  following 
the  language  above  quoted  they  made  extensive  quota- 
tions from  the  case  of  Kincaid  v.  Indianapolis  NaVl 
Gas  Co.,  supra  (8  L.  R.  A.  602),  and  then  refer  to  and 
quote  from  the  evidence  given  on  the  trial. 

Neither  the  facts  established  by  the  evidence  nor  the 
evidence  itself  could  be  considered  by  this  court  in 
determining  the  sufficiency  of  either  the  answer  or  the 
reply,  hence  when  counsel's  entire  argument  was 
specially  directed  to  the  facts  proven  and  the  evidence 
introduced  no  other  conclusion  could  reasonably  follow 
than  that  they  were  pressing  for  consideration  the  ques- 
tions which  properly  arose,  requiring  an  examination 
of  the  evidence  and  a  consideration  of  such  facts. 

But  this  is  not  all  that  convinces  us  that  the  suffi- 
ciency of  these  pleadings  was  not  intended  to  be  or  was 
discussed,  for  appellant's  brief,  without  any  further  or 
other  mention  or  reference  to  either  the  answer  or  reply 
than  above  quoted,  concludes  thus:  ''We  insist  that 
the  judgment  of  the  court  below  should  be  reversed, 
and  inasmuch  as  the  answers  by  the  jury  to  the  inter- 
rogatories indicate  the  parties  who  destroyed  the  pipe, 
and  fixes  its  value,  that  the  judgment  of  this  court 
should  simply  direct  the  court  below  to  render  judg- 
ment against  the  appellees  for  $56G.  15,  the  value  of  the 
pipe  as  found  by  the  jury,  with  interest  and  costs." 
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This  court,  being  one  of  last  resort,  is  appealed  to  by 
one  feeling  himself  aggrieved,  and  asked  to  correct  any 
errors  made  prejudicial  to  his  interest,  in  the  court 
below,  and  it  aims  to  do  that  duty  feariessly  and  with- 
out favor.  Of  course  the  rule  long  established  and 
firmly  adhered  to,  that  it  is  presumed  the  judgment  of 
the  trial  court  is  right  until  the  contrary  is  made  to 
appear,  requires  the  complaining  party  to  show  affirma- 
tively some  ruUng  or  error  prejudicial  to  his  rights. 
He  must  do  this  not  only  by  presenting  a  record  making 
this  affirmative  showing,  but  he  must  point  out  such 
error  and  adduce  some  argument,  and  if  necessary 
cite  authority  to  sustain  and  show  the  court  the  harm- 
fulness  of  such  ruling.  Although  a  record  may  bristle 
with  error,  if  they  are  not  saved  and  presented  to  the 
court  by  argument,  they  must  be  deemed  to  have  been 
waived. 

But  were  we  to  assume  that  the  correctness  of  the 
rulings  relatmg  to  those  pleadings  were  presented,  we 
think  appellant  was  not  harmed. 

The  third  paragraph  of  the  answer  avers,  in  substance, 
that  the  appellant  on  the  21st  of  August,  1891,  with  a 
large  force  of  men  entered  upon  one  of  the  public  high- 
ways of  Madison  county,  on  which  the  lands  of  appel- 
lees abutted  and  without  any  leave,  license  or  authority 
and  over  the  protest  and  objection  of  the  abutting 
property-owners  and  without  having  the  damages  first 
assessed,  paid,  or  tendered  to  said  owners,  did  lay  a  six- 
inch  gas  pipe  line  in  and  along  said  highway  for  a  dis- 
tance of  sixty  rods,  for  the  transportation  of  natural  gas 
at  a  greater  pressure  than  three  hundred  pounds  to  the 
square  inch,  thereby  encumbering  said  land  and  thereby 
creating  a  public  nuisance,  and  that  said  appellees,  on 
said  day,  with  due  care  and  with  as  little  damage  as 
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I)ossible,  removed  said  pipe  line  from  said  highway  and 
off  the  lands  of  said  appellees. 

The  second  paragraph  of  the  reply  avers  in  substance 
that  appellant  was  engaged  in  furnishing  natural  gas 
for  fuel  to  the  citizens  of  Indianapolis,  and  had  ex- 
pended over  one  million  dollars  in  constructing  the 
plant;  "that  it  had  laid  and  extended  its  main  pipe  line 
from  Indianapolis,  in  a  northeast  direction  from  said 
city,  through  the  counties  of  Marion,  Hamilton  and 
into  the  county  of  Madison,  and  through  to  the  east 
line  of  said  tract  of  land  owned  by  Matilda  Harless, 
Samantha  Robinett  and  Viola  Robinett,  with  the 
knowledge  and  without  objection  from  the  owners,  or 
either  of  them,  and  that  it  had  also  leased  a  large 
quantity  of  land  and  drilled  thereon  a  large  number  of 
gas  wells  north  of  said  Harless  and  Robinett  land,  and 
had  laid  its  pipe  line  from  said  wells  north  down  to  the 
northeast  comer  of  said  land,  and  leaving  a  space  sixty 
rods  along  a  highway,  running  along  the  east  side  of 
said  land,  necessary  to  be  piped  in  order  to  connect  said 
wells  and  pipe  lines  north  with  its  pipe  lines  extending 
from  said  city  of  Indianapolis  to  the  east  line  of  said 
land,  all  of  which  was  known  to  the  owners  of  said 
land  aforesaid  at  the  time,  and  to  which  they  made  no 
objection;  that,  relying  on  the  knowledge,  silence  and 
failure  of  the  said  owners  of  said  Harless  land  to 
object,  as  herein  averred,  said  plaintiff  placed  their 
said  gas  pipe  in  said  highway  and  securely  screwed  the 
same  together  preparatory  to  burying  the  same,  as 
herein  averred,  and  to  connect  the  two  ends  of  their 
said  line ;  that,  without  laying  its  said  pipe  line  where 
the  same  had  not  been  laid  for  the  space  of  said  sixty 
rods,  it  was  impossible  to  connect  said  wells  and  pipe 
line  north  of  said  Harless  and  Robinett  land  with  its 
said    pipe    laid    to    the    east    line  of   said  land;    that 
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without  said  connection  no  gas  could  be  utilized  from, 
said  wells  north  of  said  land  for  the  purpose  of  supply- 
ing plaintiff's  customers  in  the  city  of  Indianapolis  with 
gas  from  said  well;  that  the  plaintiff  (appellant)  had 
before  the  commission  of  said  trespasses,  entered  into  a 
large  number  of  contracts,  to- wit:  ten  thousand,  with 
consumers  in  the  city  of  Indianapolis,  to  supply  them 
with  fuel  and  light,  and  under  said  contracts  had  obli- 
gated itself  to  furnish  a  large  number,  to- wit:  thirty 
thousand  people  in  the  city  of  Indianapolis  with  natural 
gas,  etc.;  that  plaintiff  had  expended  at  lea^t  $30,000 
in  securing  leases  and  drilling  wells  north  of  said  land 
and  in  purchasing  and  laying  pipe  from  said  wells  down 
to  the  northeast  comer  of  said  Harless  and  Eobinett 
land;  that  on  the  21st  day  of  August,  1891,  said  plaintiff 
(appellant)  had  upon  the  west  side,  and  about  five  feet 
from  the  west  line  of  said  public  highway,  running 
along  the  east,sidQ  of  said  Harless  and  Eobinett  land, 
about  one  thousand  feet  of  six-inch  gas  pipe  properly 
screwed  together  for  the  purpose  of  laying  its  pipe  line 
along  said  highway,  in  order  to  connect  the  pipe  line 
from  said  wells  north  to  and  along  said  highway,  along 
the  east  side  of  said  land  to  the  point  where  said  plain- 
tiff's line  from  Indianapolis  strikes  the  east  line  of  said 
Harless  and  Eobinett  land,  and  which  connecting  link 
was  necessary  to  be  laid  in  order  to  connect  the  two 
ends  of  said  line  and  utilize  the  gas  from  said  wells 
north  of  said  land,  with  its  line  running  through  said 
land,  and  thereby  transport  the  gas  from  its  said  wells 
north  of  said  land  to  its  consumers  in  the  city  of 
Indianapolis;  that  said  gas  pipe  upon  said  highway  did 
not  obstruct  nor  in  any  manner  interfere  with  the  pub- 
lic travel  on  said  highway  or  the  rights  of  the  pubUc  in 
said  highway;  that  it  was  the  intention  and  purpose  of 
said  plaintiff  to  immediately  bury  said  gas  pipe  in  a 
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trench  to  be  dug  along  the  west  side  of  said  highway 
about  three  feet  east  of  the  west  Une  thereof,  and  to 
the  depth  of  thirty- two  inches;  but  that  before  the 
plaintiff  could  bury  said  pipe,  the  defendants,  without 
right,  on  said  21st  day  of  August,  1891,  unlawfully 
broke  up,  injured  and  destroyed  the  same,  and  com- 
mitted the  trespasses  charged  in  the  complaint." 

In  our  opinion  the  appellant  did  not  have  the  right, 
as  against  the  owners  of  the  fee,  without  their  consent 
and  over  their  protest,  to  construct  a  natural  gas  pipe 
line  in  and  along  the  highway.  Section  1016,  Elliott 
Supp.  Kincaid  v.  Indianapolis  Nat.  Oas  Co.y  supra; 
Egbert  v.  Lake  Shore^  etc.^  R.  W.  Co,^  6  Ind.  App. 
350,  355. 

The  fact  that  the  appellant  had  laid  natural  gas  pipe 
Unes  in  and  along  other  highways,  without  objection 
on  the  part  of  appellees,  did  not  estop  them  from  object- 
ing to  the  laying  of  the  pipe  line  in  and  along  the 
highway  in  question. 

The  appellant  probably  had  the  right,  in  appropriate 
proceedings,  to  acquire  an  easement  in  and  upon  so  much 
of  said  highway  for  such  pipe  line.  Sections  1017  and 
1018,  EUiott  Supp. 

Assuming  that  such  circumstances  might  exist,  or 
such  an  emergency  might  arise,  as  in  the  interest  of 
public  policy  and  the  rights  of  the  community  necessity 
would  justify  the  construction  of  a  pipe  line  in  and 
along  a  highway,  over  the  objection  of  the  land-owner, 
before  such  right  could  be  acquired  the  owner's  damages 
must  be  assessed  in  proper  condei^mation  proceedings. 
No  such  circumstances  or  emergency  were  shown  to  ex- 
ist here. 

Petition  overruled. 

Filed  January  10,  1806. 
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No.  1,593. 

Evansville  and  Terre  Haute  Railroad  Company  v. 

Gates. 

Railroad. — Damages.^- Ejecting  Passenger, — Ticket. —  Explanation 
of  Passenger. — A  railroad  company  is  liable  for  damages  in  eject- 
ing a  passenger,  who  presents  to  the  conductor  a  ticket  calling  for 
an  intermediate  station  other  than  his  destination,  where  the  mis- 
take as  to  the  ticket  was  due  entirely  to  the  fault  of  the  ticket 
agent,  and  the  passenger  explained  the  situation  to  the  conductor. 
Dissenting  opinion  by  Ross,  J. 

From  the  Sullivan  Circuit  Court. 

J,  E.  Iglehart,  E,  Taylor  and  J".  T.  Ilays^  for  appel- 
lant. 

A.  D.  Leach  and  W,  S.  Maple,  for  appellee. 

Gavin,  J. — The  appellee,  desiring  to  travel  from 
Evansville  to  Terre  Haute  over  the  appellant's  railroad, 
called  upon  its  agent  for  a  ticket  to  Terre  Haute  and 
paid  him  the  regular  price  for  such  a  ticket.  By  mis- 
take the  agent  gave  him  a  ticket  to  Vincennes  only, 
believing  it  to  be  that  for  wliich  he  had  asked,  and 
without  any  fault  or  negligence  upon  his  part,  appellee 
boarded  appellant's  train  and  surrendered  his  ticket. 
After  passing  Vincennes  the  conductor  demanded  addi- 
tional fare,  as  his  ticket  only  called  for  Vincennes.  He 
explained  that  he  had  bought  and  paid  for  a  ticket  to 
Terre  Haute  and  had  given  it  to  him  and  had  no  money 
to  pay  additional  fare.  Producing  neither  ticket  nor 
money,  he  was  ejected  from  the  train,  and  for  this  sued 
and  recovered  damages  in  the  court  below. 

The  case  stated  is  such  as  we 'are  required  to  consider 
established  by  the  general  verdict  in  appellee's  favor, 
taken  in  connection  with  answers  to  interrogatories. 
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Construing  all  the  averments  of  the  complaint 
together,  we  think  it  was  not  intended  to  count  upon 
the  ejection  of  a  passenger  who  had  a  ticket  good  upon 
its  ftuje,  but  that  the  gist  of  the  complaint  is,  rather, 
the  wrongful  ejection  of  one  actually  entitled  to  be  car- 
ried as  a  passenger  upon  the  ticket  presented.  Such 
we  think  was  evidently  the  construction  placed  upon  it 
by  both  the  court  and  parties  as  indicated  by  the  briefs 
and  verdict  and  inteiyogatories.  The  case  will  not 
therefore  fall  upon  the  theory  that  there  is  a  fatal  vari- 
ance because  it  appears  that  the  ticket  was  not  good 
upon  its  face  for  the  ride  demanded. 

The  position  of  appellant's  learhed  counsel  is  that  the 
face  of  the  ticket  is  conclusive  as  to  the  rights  of  the 
passenger  and  that  the  conductor  is  neither  required 
nor  permitted  to  listen  to  and  regard  any  explanations 
or  statements  by  which  the  passenger  may  seek  to 
establish  a  right  variant  therefrom. 

In  this  contention  counsel  are  supported  by  the  state- 
ments and  decisions  of  courts  and  judges  of  high  stand- 
ing. Frederick  v.  Marquette^  etc.,  JR.  R.  Co.j  37  Mich, 
342;  Hufford  v.  Grand  Rapids^  etc.j  R.  W.  Co.,  53 
Mich.  118;  Van  Dusen  v.  Or  and  Trunk  R.  W, 
Co.,  97  Mich.  439 ;  Mahoney  v.  Detroit  Street  R.  W.  Co., 
93  Mich.  612  (18  L.  R.  A.  335);  New  York,  etc.,  R.  W. 
Co.  V.  Bennett,  1  U.  S.  C.  C.  of  App.  544 ;  Poulin  v. 
Can.  Pac.  R.  W.  Co.,  3  U.  S.  C.  C.  of  App.  23; 
McKay  v.  Ohio  River  B.  W.  Co.,  34  W.  Va.  65 
(9  L.  R.  A.  132);  Hall  v.  Memphis,  etc.,  R.  Co.,  (XT. 
S.  C.  C.  Tenn.),  16  Fed.  Rep.  57 ;  Orand  Trunk  R. 
W.  Co.  V.  Beaver,  22  Can.  Sup.  Ct.  Rep.  498 ;  Yorton 
V.  Milwaukee,  etc.,  R.  W.  Co.,  54  Wis.  234;  Chicago, 
etc.,  R.  W.  Co.  V.  Oriffin,  68  111.  499;  Raggett  v. 
Baltimore,  etc.,  R.  W.  Co.,  (D.  C.)  22  Wash.  Law  Rep. 
441 ;  Bradshaw  v.  8.  Boston  St.  R.  W.  Co.,  135  Mass. 


174        APPELLATE  COURT  OF  INDIANA, 

Evansville  and  Terre  Haute  Railroad  Company  v.  Gates. 

407;  Pedbody  v.  O.  -B.  &  N.  Co.,  21  Ore.  121  (12  L. 
E.  A.  23). 

Other  authorities,  however,  declare  that  in  proper 
cases  the  conductor  must  heed  the  statement  and  expla- 
nation of  the  passenger  as  to  his  rights,  and  that  one 
who  has  requested  from  the  company,  and  paid  for,  a 
ticket  to  a  certain  place,  and  who  boards  the  train,  with- 
out fault,  believing  he  has  obtained  that  which  he 
sought,  is  entitled  to  ride  theneon,  even  though  the 
agent  has  not  given  him  the  proper  evidence  of  his 
right  to  ride.  Georgia  R.  Co.  v.  Olds,  77  Ga.  673; 
Georgia  R.,  etc.,  Co,  v.  Dougherty,  86  Ga.  744;  Kan- 
sas City,  etc.,  R.  W.  Co.  v.  Riley,  68  Miss.  768  (13 
L.  R.  A.  38 ;  Huff  or  d  v.  Grand  Rapids,  etc.,  R.  R. 
Co.,  64  Mich.  631,  wherein  the  court  seems  to  reverse 
the  trial  court  for  instructing  the  jury  in  accordance 
with  the  doctrine  laid  down  by  the  Supreme  Court  in 
the  same  case  in  37  Mich.  Texas,  etc.,  R.  W.  Co. 
V.  Dennis  (Tex.)  23  S.  W.  Rep.  400;  St.  Louis,  etc., 
R.  W.  Co.  V.  Mackie,  71  Tex.  491  (1  L.  R.  A.  607) ; 
Missouri,  etc.,  R.  W.  Co.  v.  Martino,  2  Tex.  Civ. 
App.  634;  Bumham  v.  Grand  Trunk,  etc.,  R.  W. 
Co.,  63  Me.  298;  Ellsworth  v.  Chicago,  etc.,  R.  W. 
Co.  (la.),  63  N.  W.  Rep.  584  (29  L.  R.  A.  173);  Tor- 
ion  V.  Milwaukee,  etc.,  R.  W.  Co.,  62  Wis.  367,  which 
it  is  difficult  to  reconcile  with  the  same  case  in  54  Wis. 
Phila.,  etc.,  R.  W.  Co.  v.  Rice,  64  Md.  63;  Appleby 
V.  St.  Paul  City  R.  W.  Co.  (Minn.)  55  N.  W.  Rep. 
1117;  Murdock  v.  Boston,  etc.,  R.  R.  Co.,  137  Mass. 
293;  Netv  York,  etc.,  R.  W.  Co.  v.  Winters,  Admr., 
143  U.  S.  60. 

These  authorities  do  not  all  directly  sustain  the 
propositions  to  which  they  are  cited,  and  in  some, 
especially  of  those  first  set  forth,  the  statements  relied 
on  are  pure  dicta,  yet  they  may  be  thus  lined  up  as 
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favoring  more  or  less  directly  the  one  or  the  other  of 
two  divergent  rules.  We  deem  it  a  hopeless  task  to 
undertake  to  reconcile  all  of  them,  and  a  needless  one 
to  take  up  each  case  and  examine  and  distinguish  it 
from  its  f eUows  where  distinguishable. 

Thus  far  we  have  considered  decisions  outside  of 
Indiana.  In  our  own  State,  however,  the  current  of 
adjudications  has  been,  from  an  early  day,  against  the 
position  assumed  by  appellant.  Pittsburgh,  etc,  R. 
W.  Co.  V.  Hennigh,  39  Ind.  509;  Toledo,  etc.,  R.  W. 
Co.  V.  McDonough,  53  Ind.  289;  Lake  Erie,  etc.,  B. 
W.  Co.  V.  Fix,  88  Ind.  381 ;  Pennsylvania  Co.  v.  Bray, 
125  Ind.  229;  Chicago,  etc.,  R.  R.  Co.  v.  Oraham,  3 
Ind.  App.  28 ;  Cleveland,  etc.,  R.  W.  Co.  v.  Beckett, 
11  Ind.  App.  547. 

These  cases  establish  that  where  a  passenger  surren- 
ders his  ticket  to  the  conductor  and  fails  to  receive  any 
check  in  return,  the  company  is  liable  for  his  ejection 
by  a  subsequent  conductor  in  charge  to  whom  he  refuses 
to  pay  fare  or  present  any  ticket  or  check  entitling  him 
to  ride ;  so  also  where  the  passenger  by  the  direction  of 
the  conductor  transfers  from  one  train  to  another  upon 
the  assurance  that  he  can  ride  on  the  first  conductor's 
train-check  which  was  in  fact  good  only  for  his  own 
train ;  also  where  the  holder  of  a  return  coupon  ticket, 
receives  back  from  the  conductor  the  wrong  coupon 
which,  without  discovering  the  mistake,  he  presents 
upon  the  return  trip. 

In  all  these  instances  it  was  held  that  the  conductor 
must  heed  the  explanation  of  the  passenger  who  was 
without  the  proper  evidence  of  his  right  to  ride  through 
the  mistake  of  the  company's  agent  and  not  by  reason 
of  his  own  fault. 

In  the  case  last  referred  to  (the  Beckett  case),  it  is 
adjudged  that  one  boarding  a  train  without  a  ticket  by 
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reason  of  the  company's  negligent  failure  to  afford  him 
an  opportunity  to  buy  one,  cannot  be  required  to  pay  an 
excess  over  the  ticket  fare,  but  is  entitled  to  be  carried 
at  the  regular  lowest  ticket  rate,  and  the  conductor  must 
listen  to  his  explanation  of  the  circumstances,  or  the 
company  must  respond  if  he  eject  the  passenger. 

It  was  there  said  :  *  *  The  first  wrong  was  by  appel- 
lant in  faiUng  to  furnish  appellee  a  ticket  upon  his  rea- 
sonable demand  therefor,  and  it  must  answer  for  all 
the  consequences  naturally  following  from  that  wrong. 
The  company  cannot  be  permitted  to  justify  its  own 
wrongful  conduct  by  the  fact  that  its  servants  were 
acting  according  to  its  directions  or  rules. 

*' Although  the  conductor  may  be  acting  strictly 
according  to  the  rules  of  the  company,  and  doing  that 
and  only  that  which,  under  its  rules,  he  is  author- 
ized  to  do,  it  by  no  means  follows  that  his  conduct  is 
rightful  toward  the  passenger.  Between  himself  and 
the  company  its  rules  will  justify  the  conductor,  but 
not  so  as  between  himself  as  the  company's  representa- 
tive, and  the  passenger." 

In  Chicago^  etc.,  R.  B.  Co.  v.  Conley^  6  Ind.  App. 
9,  16,  it  was  said  by  tliis  court :  ''It  is  true  that  where 
the  passenger  has  no  ticket,  or  has  a  ticket  so  imperfect 
that  it  furnishes  no  sufficient  evidence  of  being  genuine, 
and  the  conductor  has  nothing  to  determine  the  passen- 
ger's rights  from  except  his  explanations,  he  is  not 
bound  to  take  the  same  as  true  unless  his  failure  to 
have  a  ticket,  or  a  perfect  ticket,  was  due  to  the  com- 
pany's fault." 

Again  in  Chicago^  etc.y  R.  R.  Co.  v.  Atdtj  10  Ind. 
App.  661,  the  court  said  through  Eeinhard,  J.:  "If 
the  appellee  really  purchased  and  paid  for  a  first-class 
passenger  ticket,  with  a  return  coupon  attached,  at  the 
time  he  testified  he  purchased  it,   and  presented  the 
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same  to  the  conductor,  it  would  strongly  tend  to  prove 
that  his  expulsion  from  the  train  was  wrongful,  no  mat- 
ter what  the  form  or  wording  of  the  ticket  may  have 
been." 

Carrying  out  the  principles  underiying  these  deci- 
sions, we  do  not  see  how  it  is  possible  to  escape  the  con- 
clusion that  where  a  passenger  calls  for  and  pays  for  a 
ticket  to  one  place,  but  is  by  the  mistake  of  the  com- 
pany's agent  given  a  ticket  different  from  that  desired, 
with  Which  he,  without  fault,  boards  the  train,  believ- 
ing he  has  the  proper  ticket,  he  is  entitled  to  ride 
thereon  the  distance  for  which  he  has  paid,  upon  making 
proper  explanation,  and  if  the  conductor  refuses  to  heed 
his  statements,  the  company  must  respond.  He  has 
paid  for  his  ride  and  presented  in  good  faith  the  only 
evidence  given  him  by  the  company  of  his  right  to 
make  the  journey.  If  the  company  has  not  furnished 
him  the  proper  token  to  convey  the  fact  to  the  mind  of 
its  conductor,  the  blame  and  the  consequences  thereof 
must  both  rest  upon  the  company,  which  is  in  fault, 
rather  than  upon  the  passenger  who  is  not. 

In  thus  holding,  we  are  in  harmony  with  the  views  of 
our  Supreme  Court  as  expressed  in  Godfrey  v.  Ohio, 
etc.,  R.  W.  Co.,  116  Ind.  30,  wherein  it  was  decided 
that  where  a  passenger  received  from  the  station  agent 
the  wrong  ticket,  being  the  reverse  of  that  for  which  he 
asked,  he  could  not  ride  thereon  four  months  after  his 
discovery  of  the  mistake,  but  Judge  Mitchell  says: 
^*It  is  quite  probable,  if  the  plaintiff,  without  having 
had  ample  opportunity  to  correct  the  mistake  after  dis- 
covering it,  had  offered  the  ticket  on  the  first  trip,  and 
had  been  refused  passage,  he  would  have  been  entitled 
to  recover  'for  any  injury,  in  case  he  had  been  ejected 
after  having  done  all  he  reasonably  could  to  rectify  the 
Vol.  14—12 
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mistake.  The  case  would  then  have  fallen  within  the 
principles  declared  in  Lake  Erie^  etc.,  B.  W.  Co.  v. 
Fix,  88  Ind.  381,  and  cases  of  that  class." 

It  is  sometimes  said  that  it  is  impracticable  for  the 
conductor  to  investigate,  because  while  he  is  doing  so 
the  passenger  may  reach  his  destination  and  be  gone, 
and  the  company  cannot  pursue  him  without  dispropor- 
tionate inconvenience  and  expense. 

To  this  it  may  be  answered  that  this  is  not  much  more 
impracticable  than  for  a  passenger  to  pay  a  second  time 
who  has  no  more  money;  nor  is  it,  perhaps,  much  more 
inconvenient  for  the  company  to  pursue  the  passienger 
for  his  fare  than  for  the  passenger  to  go  to  the  expense 
and  trouble  of  convincing  the  company  that  its  official 
has  made  a  mistake  and  compelling  the  return  of  the 
money  improperly  exacted.  As  a  rule,  the  amount 
involved  and  the  expense  and  trouble  required  would  be 
widely  disproportionate. 

If  it  be  said  that  the  conductor  cannot  inform  him- 
self and  learn  the  real  truth,  we  may  answer  that  the 
opportunity  is  fully  as  good  as  in  any  of  the  other  cases 
where  it  is  held  that  he  must  listen  to  and  heed  the  pas- 
senger's explanation. 

As  it  seems  to  us,  every  objection  that  may  be  offered 
to  our  holding,  whether  it  be  inconvenience  to  the  com- 
pany or  conductor,  impracticability  of  ascertaining  the 
truth,  or  violation  of  the  company's  rules  by  the  con- 
ductor, all  are  equally  tenable  and  appropriate  in  these 
other  cases. 

It  is  true  these  other  cases  are  distinguishable  from 
the  one  in  hand  in  that  the  facts  are  somewhat  differ- 
ent, as,  in  truth  they  differ  from  one  another;  yet  the 
cardinal  principle  governing  them  is  the  same,  and  that 
we  take  to  be  this:  The  company  has  a  right  to  enforce 
against  the  passenger  its  reasonable  rules  and  regula- 
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tions:      Provided  his  failure   or  inability   to   comply 
therewith  is  not  brought  about  by  its  own  fault. 

The  rule  for  which  appellant  contends  is  largely 
founded  upon  its  supposed  necessity  as  a  requisite  to  the 
proper  management  of  its  trains;  yet  we  have  heard 
no  general  complaint  of  the  impossibility  of  running 
trains  in  those  States  where  the  opposite  rule  has  been 
adopted. 

We  may  say,  also,  that  in  most  of  those  courts  which 
adhere  to  the  rule  asserted  by  appellants,  those  cases 
in  our  own  State  upon  which  we  rely  would  have  been 
decided  differently  from  the  determination  of  our 
courts. 

We  have  referred  to  several  Federal  Court  decisions 
sustaining  appellant's  views,  some  of  which  state  quite 
strongly  the  rule  for  which  its  counsel   contend.     To 
show  the  opinion  of  the  highest  Federal  Court  upon 
some   of  the  propositions  therein  advanced,  we  refer 
especially  to  the  case  of  New  Yorky  etc.,  B.  W,  Co.  v. 
Winters,  Admr. ,  supra.  In  this  case  the  passenger  pur- 
chased a  ticket  upon  which  the  agent  told  him  he  could 
stop  over  by  speaking  to  the  conductor.     This  he  did. 
The  conductor  punched  his  ticket  and  returned  it  with 
the  statement  that  this  would  be  sufficient  and  he  could 
use  the  ticket  on  another  train  after  stopping  over. 
This  he  undertook  to  do,  and  was  ejected  because  he 
had  no  proper  ticket  and  would  not  pay  fare. 

The  following  instruction  was  declared  to  correctly 
state  the  law:  "  'That  if  the  plaintiff's  testimony  was 
true  in  regard  to  what  took  place  between  himself  and 
the  ticket  agent  in  Boston,  and  afterwards  with  the 
first  conductor  on  defendant's  train,  and  if  the  plaintiff, 
when  he  bought  the  ticket  in  Boston,  informed  the 
ticket  agent  of  his  wish  to  stop  oflf  at  the  Glean  station, 
and  was  then  told  by  the  agent  that  he  would  have  to 
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speak  to  the  conductor  about  that,  and  between  Bing- 
hamton  and  Olean  the  plaintiff  informed  the  con- 
ductor  that  he  wished  to  stop  over  at  Olean,  and  the 
conductor,  instead  of  giving  the  plaintiff  a  stop-over 
ticket,  punched  the  plaintiff's  ticket  and  told  him  that 
was  sufficient  to  give  him  the  right  to  stop  over  at 
Olean,  and  afterwards  to  use  the  punched  ticket  between 
Olean  and  Salamanca,  then,  whatever  the  rules  and 
regulations  of  the  company  were,  the  plaintiff  was 
rightfully  a  passenger  on  the  train  at  the  time  of  his 
expulsion,  and  the  conductor  had  no  right  to  put  him 
off  for  not  paying  his  fare,  and  the  company  was  liable 
for  the  act  of  the  conductor.'  " 

The  court  says  further,  referring  to  its  holding  that 
the  action  of  the  last  conductor  was  unwarranted: 

''The  reason  of  such  rule  is  to  be  found  in  the 
principle  that  where  a  party  does  all  that  he  is  required 
to  do,  under  the  terms  of  a  contract  into  which  he  has 
entered,  and  is  only  prevented  from  reaping  the  benefit 
of  such  contract  by  the  fault  or  wrongful  act  of  the 
other  party  to  it,  the  law  gives  him  a  remedy  against 
the  other  party  for  such  breach  of  contract."  A  recov- 
ery of  $10,000  was  therein  affirmed. 

Our  conclusion  is  also  in  accord  with  that  set  forth  in 
the  text  of  the  latest  (1894)  edition  of  Wood  on  Rail- 
roads, Vol.  3,  section  340:  "Where  the  passenger  asks 
and  pays  for  a  certain  ticket,  and  the  station  agent  by 
mistake  gives  him  a  different  one,  which  does  not 
entitle  him  to  the  passage  desired,  the  conductor  has 
no  right  to  expel  him,  and  the  company  is  liable  in  dam- 
ages if  he  is  expelled.  The  passenger  has  a  right  to 
rely  on  the  agent  to  give  him  the  right  ticket.  There 
are  authorities  which  hold  the  other  way,  but  it  seems 
that  their  views  are  indefensible. " 

In  Hutchinson  on  Carriers,  section  5  SO,  the  passen- 
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ger's  right  to  indemnity  for  all  the  resultant  injury  in 
cases  like  this  is  recognized  and  apparently  approved, 
hut  is  placed  upon  a  somewhat  diJfferent  basis. 

The  doctrine  which  we  assert  meets  the  approval  of 
the  editor  of  the  Am.  and  Eng.  Ency.  of  Law,  Vol.  25, 
p.  1075. 

Judgment  affirmed. 

Filed  October  16,  1895;  petition  for  rehearing  overruled  January 
10,  1896. 

Dissenting  Opinion. 

Ross,  J. — I  cannot  concur  in  the  holding  of  the 
majority  that  the  answers  to  the  interrogatories  do  not 
overcome  the  general  verdict. 

The  ticket  received  by  the  appellee  from  appellant's 
ticket  agent  entitled  him  to  a  passage  from  Evansville 
to  Vincennes,  and  to  that  extent  he  was  rightfully  on 
appellant's  train,  and  the  conductor  was  bound  to  accept 
his  ticket  and  carry  him  to  that  point.  Beyond  Vin- 
cennes he  had  no  right  to  be  upon  the  train  unless  he 
either  produced  another  ticket  issued  to  him  by  the  rail- 
road company,  evidencing  his  right  to  ride  farther  or 
paid  his  fare. 

His  right  to  be  upon  the  train  and  to  passage  depended 
upon  his  either  paying  to  the  conductor  the  regular  fare 
from  the  point  of  embarking  to  his  destination  or  the 
production  of  a  ticket  issued  to  him  by  an  authorized 
agent  of  the  company,  which  on  its  face  called  for  a 
passage  from  the  former  point  to  the  latter.  And  I 
may  add  that  all  the  courts  recognize  it  as  a  rule  of 
** passenger  traffic,"  that  no  person  has  a  right  to  pas- 
sage on  a  train  without  paying  fare,  unless  a  ticket  or 
other  evidence  of  a  right  of  transportation  is  presented 
to  the  conductor. 

In  order  that  we  may  properly  apply  the  law  to  the 
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facts  in  this  case  it  is  necessary  to  determine  first  the 
theory  upon  which  the  complaint  proceeds.  It  is  in 
two  paragraphs  and  reads  as  follows  : 

First  paragraph.  ^'The  plaintiff  complains  of  the 
defendant  and  alleges,  that  the  said  defendant  is  a  rail- 
road corporation  organized  and  existing  imder  the  laws 
of  the  State  of  Indiana,  and  that  as  such  corporation  (on 
the  19th  day  of  January,  1894),  the  said  carrier  of  pas- 
sengers for  hire  was  then  and  there,  as  such,  oper- 
ating a  line  of  railroad  between  Evansville,  Indiana, 
and  Terre  Haute,  Indiana;  that  on  said  day  the  said 
plaintiff  purchased  from  said  defendant  a  ticket  for  the 
sum  of  three  dollars  and  thirty  cents  ($3.30),  which  said 
sum  of  money  the  said  plaintiff  paid  the  said  defendant 
then  and  there  for  said  ticket  entitling  him  to  passage 
on  said  road  from  Evansville,  Indiana,  to  Terre  Haute, 
Indiana,  a  station  on  said  road,  which  said  Terre  Haute 
station  was  then  and  there  a  regular  stopping  place  for 
its  trains,  and  then  and  there  at  Evansville,  Indiana,  on 
the  19th  day  of  January,  1894,  the  said  plaintiff  with 
his  said  ticket  in  his  possession  took  passage  on  the  said 
defendant's  cars  and  train  for  said  station  at  Terre 
Haute,  Indiana,  and  the  train  on  which  plaintiff  so  took 
passage  as  aforesaid,  was  accustomed  to  and  did  go  to 
Terre  Haute,  Indiana ;  that  in  consideration  of  plain- 
tiff's buying  said  ticket  as  aforesaid,  the  said  defendant 
then  and  there  at  the  time  of  said  purchase  promised 
and  agreed  to  carry  the  plaintiff  as  a  passenger  from 
Evansville,  Indiana,  to  Teire  Haute,  Indiana;  that 
soon  after  said  train  of  the  defendant,  on  which  plaintiff 
took  passage  as  aforesaid,  left  Evansville,  Indiana,  the 
said  defendant,  by  its  conductor  of  said  train,  took  up 
from  the  plaintiff  his  said  ticket ;  that  immediately 
after  said  train  passed  the  station  of  Vincennes,  Indi- 
ana, the  said  conductor  of  the  defendant  on  said  train 
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came  to  the  plaintiff  and  told  him,  the  plaintiff,  that  he 
should  have  got  off  and  left  the  train  at  Vincennes, 
Indiana,  and  ordered  him,  the  plaintiff,  to  get  off  at  the 
next  station ;   that  plaintiff  then  informed  the  said  con- 
ductor fully  that  he  had  purchased  and  paid  for  a  ticket 
to  Terre  Haute,  Indiana,  as  aforesaid,  but  the  conduc- 
tor denied  this,  and  insisted  on  plaintiff  getting  off  at 
the  next  station ;   that  other  persons  on  the  train  who 
were  present  at  the  time  plaintiff  purchased  said  ticket 
as  aforesaid,  also  then  and  there  informed  said  conduc- 
tor of  the  fact  of  said  purchase  of  said  ticket  by  said 
plaintiff  as  aforesaid,  but  said  conductor  still  denied  it 
and  refused  to  believe  the  plaintiff  and  said  other  per- 
sons, and  insisted  on  plaintiff  getting  off  at  the  station, 
which  the  said  plaintiff  declined  and  refused  to  do ;  that 
thereupon,  upon  the  arrival  of  said  train  at  the  next 
station,  to- wit:  the  station  of  Oaktown  on  defendant's 
said  road  in  the  night  time,  the  said  defendant  by  its 
said  conductor  and  its  brakeman  on  said  train  by  force 
and    arms    and  with  violence,    wrongfully,    wilfully, 
unlawfully  and  maliciously  picked  up  the  plaintiff  and 
forcibly  dragged  him  out  of  and  from  said  train,  and  put 
him  upon  the  platform  at  said  station  of  Oaktown,  Indi- 
ana, and  left  him  then  and  there  in  the  night  time,  and 
refused  to  carry  him  to  Terre  Haute,    Indiana,    and 
that  after  so  putting  this  plaintiff  off  as  aforesaid,  the 
said  defendant's   train  pulled   out  and  went  to  Terre 
Haute,  Indiana ;  that  said  plaintiff  is  and  was,  at  the 
time  aforesaid,  a  cripple,  and  had  taken  his  shoes  off  on 
the  train  upon  entering  and  taking  his  seat,  and  was 
put  off  said  train  without  his  shoes,  as  said  defendant 
by  its  said  agents  and  servants,  the  said  conductor  and 
brakeman  well  knew ;   that  said  plaintiff  was  thereby 
compelled  to  remain  at  said  Oaktown  all  night,  and  did 
not  and  could  not  get  to  Terre  Haute  imtil  the  next 
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day ;  that  by  the  violence  and  force  used  as  aforesaid, 
in  putting  him  off  said  train  at  Oaktown  he  was  greatly 
injured  and  bruised,  and  disabled  and  made  sick,  and 
was  greatly  humiliated  and  put  to  shame  in  the  pres- 
ence of  his  fellow-passengers,  and  wounded  in  his  feel- 
ings to  the  great  damage  of  the  plaintiff,  and  said  plain- 
tiff was  compelled  to  pay  a  large  sum,  to- wit:  $1.00 
as  additional  fare  to  Terre  Haute  and  also  $1.00  expense 
in  paying  the  hotel  fare  at  Oaktown  that  night,  in  the 
sum  of  twenty-five  hundred  dollars  ($2, 500. 00)  for  which 
amount  plaintiff  asks  judgment  against  the  said  defend- 
ant." 

Second  paragraph :  * '  The  plaintiff  complains  of  the 
defendant  and  alleges  that  the  said  defendant  is  a 
railroad  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Indiana,  and  said  defendant,  on  the 
19th  day  of  January,  1894,  was  a  common  carrier  of 
passengers  for  hire,  and  was  then  and  there,  as  such, 
operating  a  line  of  railroad  between  Evansville,  Indiana, 
and  Terre  Haute,  Indiana;  that  on  said  day  the  said 
plaintiff  purchased  from  said  defendant  a  ticket  for 
the  sum  of  three  dollars  and  thirty  cents  ($3.30), 
which  said  sum  of  money  said  plaintiff  paid  said 
defendant  then  and  there  for  said  'ticket,  entitling 
him  to  passage  on  said  road  from  Evansville,  Indi- 
ana, to  Terre  Haute,  Indiana,  a  station  on  said  road, 
which  said  Terre  Haute  was  then  and  there  a  regu- 
lar stopping  place  for  its  said  trains,  and  then  and 
there  at  Evansville,  Indiana,  on  the  said  19th  day  of 
January,  1894,  the  said  plaintiff  with  his  said  ticket  in 
his  possession  took  passage  on  said  defendant's  cars  and 
train  for  said  station  of  Terre  Haute,  Indiana,  and  the 
train  on  which  plaintiff  took  passage  was  accustomed 
to  and  did  go  to  Terre  Haute,  Indiana ;  that  in  con- 
sideration of  plaintiff's  buying  said  ticket  as  aforesaid. 
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the  said  defendant  then  and  there  at  the  time  of  said 
purchase  promised  and  agreed  to  carry  plaintiff  as  a 
passenger  from  Evansville,  Indiana,  to  Terre  Haute, 
Indiana ;  that  soon  after  said  train  of  the  defendant  on 
which  plaintiff  took  passage  as  aforesaid,  left  Evans- 
ville, Indiana,  the  said  defendant,  by  its  conductor  of 
said  train,  took  up  from  plaintiff  his  said  ticket ;  that 
immediately  after  said  train  passed  the  station  of  Vin- 
cennes,  Indiana,  the  said  conductor  told  him,  the  plain- 
tiff, that  he  should  have  got  off  and  left  the  train  at 
Vincennes,  Indiana,  and  ordered  the  plaintiff  to  get  off 
at  the  next  station,  and  the  plaintiff  then  informed  the 
said  conductor  fully  that  he  had  purchased  and  paid  for 
a  ticket  to  Terre  Haute,  Indiana,  as  aforesaid,  but  the 
conductor  denied  this,  and  insisted  on  the  plaintiff  get- 
ting off  at  the  next  station  ;  that  said  plaintiff  declined 
and  refused  to  so  get  off ;  that  said  plaintiff  informed 
said  conductor  that  he  had  no  other  money  than  what 
he  had  used  for  the  purc];iase  of  the  ticket,  and  that  he 
had  an  important  engagement  to  meet  at  Terre  Haute, 
Indiana,  that  he  would  be  enabled  to  consummate  such 
engagement  if  he  arrived  at  Terre  Haute  that  night, 
and  would  lose  the  same  if  he  did  not ;  that  he  had  a 
chance  and  would  be  engaged  to  work  for  a  man  if  he 
got  to  Terre  Haute  that  night,  and  would  lose  said 
engagement  if  he  was  put  off ;  that  he  had  no  money 
to  further  pay  for  such  ride  to  Terre  Haute,  Indiana,  or 
to  pay  for  his  entertainment  if  put  off,  but  nevertheless, 
at  the  station  of  Oaktown,  Knox  county,  Indiana,  the 
defendant,  by  its  conductor  and  train-men,  forcibly  and 
unlawfully  removed  plaintiff  from  its  said  cars  and 
train,  and  said  train  and  cars  so  left  plaintiff  at  said 
station,  whereby  plaintiff  lost  said  engagement;  that 
by  said  engagement  plaintiff  woiild  have  been  employed 
to  take  care  of  a  farm  at  $20.00  per  month  for  the  term 
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of ;   that  plaintiff  had  no  other  opportunity 

to  become  bo  engaged ;  that  plaintiff  is  a  day  laborer 
and  dependent  upon  his  engagements  to  work  for  his 
living ;  that  plaintiff  has  been  damaged  thereby  $1,000. 

*^  Wherefore,  plaintiff  asks  judgment  for  $1,000.00, 
and  all  proper  relief." 

Both  paragraphs  are  drafted  upon  the  same  theory, 
and  differ  but  slightly  in  their  allegations.  From  the 
facts  alleged,  it  is  evident  they  proceed  upon  the  theory 
that  the  appellee  purchased  and  received  a  ticket  entit- 
ling him  to  ride  upon  the  appellant's  train  from  Evans- 
ville  to  Terre  Haute,  and  that  upon  demand  he  delivered 
that  ticket  to  the  conductor  of  the  train,  who  after- 
wards and  before  he  reached  Terre  Haute,  his  destina- 
tion as  designated  in  his  ticket,  unlawfully  expelled  him 
from  the  train. 

It  is  not  alleged  that  although  the  appellee  purchased 
and  paid  for  a  ticket  from  Evansville  to  Terre  Haute, 
the  ticket  agent  of  the  appellant,  by  mistake  or  other- 
wise, gave  him  a  ticket  entitling  him  to  a  shorter  ride 
than  he  paid  for,  but  the  allegation  is  that  he  purchased 
a  ticket  *' entitling  him  to  passage"  **from  Evansville, 
Indiana,  to  Terre  Haute,  Indiana,"  and  that  "with  his 
said  ticket  in  his  possession  took  passage  on  said  defend- 
ant's cars  and  train  for  said  station  of  Terre  Haute." 

It  is  clear  to  the  mind  of  the  writer  that  the  com- 
plaint, judged  as  it  must  be  by  its  general  scope,  pro- 
ceeds upon  the  theory  that  the  plaintiff  is  entitled  to 
recover  because  he  was  wrongfully  ejected  from  the 
train,  and  not  for  a  breach  of  the  contract  of  carriage. 

The  sufficiency  of  the  facts  alleged  in  the  complaint 
to  constitute  a  cause  of  action  is  not  presented  by  any 
specification  of  error  assigned  in  this  court,  hence  we 
decide  nothing  with  reference  to  their  sufficiency. 

By  their  general  verdict,  the  jury  necessarily  found 


NOVEMBER  TERM,  1895— Vol.  14.         187 

Evansville  and  Terre  Haute  Railroad  Company  v.  Gates. 

that  the  appellee  purchased  of  and  received  from  appel- 
lant's agent  at  Evansville  a  ticket  entitling  him  to 
passage  over  its  road  from  Evansville  to  Terre  Haute; 
that  ^'with  his  said  ticket  in  his  possession,  (he)  took 
passage "  on  one  of  appellant's  passenger  trains  which 
run  from  Evansville  to  Terre  Haute;  that  he  gave  his 
ticket  to  the  conductor  of  the  train,  but  that  before  he 
reached  Terre  Haute  he  was  wrongfully  ejected  from 
the  train.  These  facts,  under  the  allegations  of  the 
complaint,  the  jury  by  their  general  verdict  necessarily 
decided,  and  unless  the  facts  stated  in  the  answers  to 
the  interrogatories  are  so  clearly  antagonistic  to  the 
facts  thus  impliedly  found  by  the  general  verdict  as  that 
they  cannot  be  reconciled  one  with  the  other,  the  gen- 
eral verdict  must  stand. 

Under  the  issues  presented  by  the  pleadings,  no  ques- 
tion arises  as  to  what  rights,  if  any,  appellee  may  have 
for  being  expelled  from  the  train  on  account  of  any 
mistake  of  appellant's  ticket  agent  in  giving  him  the 
wrong  ticket,  and  one  entitling  him  to  a  shorter  ride 
than  he  contracted  and  paid  for ;  the  only  issue  pre- 
sented by  the  complaint  being  whether  or  not  he  pre- 
sented to  the  conductor  a  ticket  which  on  its  face 
entitled  him  to  ride  on  appellant's  train  from  Evans- 
ville to  Terre  Haute. 

I  believe  I  may  assert,  without  fear  of  contradiction, 
that  the  great  weight  of  authority  in  this  country  is 
that  the  ticket  is  conclusive  evidence  to  the  conductor 
of  the  terms  of  the  contract  of  carriage  between  the 
passenger  and  the  railroad  company,  and  that  he  is  not 
bound  to  accept  the  statements  of  the  passenger  which 
in  any  manner  vary  or  contradict  the  contract  as  evi- 
denced by  the  ticket.     In  fact,  counsel  for  appellee  state 
the  rule  to  be  as  follows:     *' As  between  the  passenger 
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and  the  conductor,  the  face  of  a  ticket  is  conclusive 
evidence  of  his  rights." 

The  following  authorities  sustain  this  view  of  the 
rule: 

Bradshaw  v.  South  Boston  R.  R.  Co,^  136  Ma8». 
407;  McKay  v.  Ohio  River  R,  R.  Co.,  34  W.  Va.  65 
(9  L.  E.  A.  132);  Townsend  v.  N.  Y.  Cent.,  etc.,  R.  R. 
Co.,  56  N.  Y.  295;  Frederick  y.  Marquette  R.  R.  Co., 
37  Mich.  342;  Shelton  v.  Lake  Shore,  etc.,  R.  W.  Co., 
29  Ohio  St.  214;  Dietrich  v.  Pennsylvania  R.  R.  Co., 
71  Pa.  St.  432;  Petrie  v.  Pennsylvania  R.  R.  Co.,  42 
N.  J.  Law  449;  Chicago,  etc.,  R.  R.  Co.  v.  Griffin,  68 
111.  499;  Hall  v.  Memphis,  etc.,  R.  Co.,  15  Fed.  Rep. 
57;  Weaver  v.  Rome,  etc.,  R.  R.  Co.,  3  T.  and  C.  (N. 
T.)  270;  Pennington  v.  Philadelphia,  etc.,  R.  R.  Co., 

62  Md.  95;  Johnson  v.  Philadelphia,  etc.,  R.  R.  Co., 

63  Md.  106;  Peahody  v.  O.  R.  &  N.  Co.,  21  Ore.  121 
(12  L.  R.  A.  823);  Van  Dusan  v.  Grand  Trunk  R.  W. 
Co.  of  Canada,  56  N.  W.  Rep.  848;  N.  Y.,  etc.,  R. 
W.  Co.  V.  Bennett,  50  Fed.  Rep.  496  (1  U.  S.  Cir.  Ct.  of 
App.  544);  Jerome,  v.  Smith,  48  Vt.  230;  Downs  v. 
New  York,  etc.,  R.  R.  Co.,  36  Conn.  287;  Mosher 
Y.St.  Louis,  etc.,  R.  W.  Co.,  127  U.  S.  390;  Boylan 
V.  Hot  Springs  R.  R.  Co.,  132  U.  S.  146. 

The  supreme  court  of  Massachusetts,  in  the  case  of 
Bradshaw  v.  South  Boston  Railroad,  supra,  says: 

'*It  is  a  reasonable  practice  to  require  a  passenger  to 
pay  his  fare,  or  to  show  a  ticket,  check  or  pass;  and,  in 
view  of  the  difficulties  above  alluded  to,  it  would  be 
imreasonable  to  hold  that  a  passenger,  without  such 
evidence  of  his  right  to  be  carried,  might  forcibly 
retain  his  seat  in  a  car,  upon  his  mere  statement 
that  he  is  entitled  to  passage.  If  the  company  has 
agreed  to  furnish  him  with  a  proper  ticket  and  has 
failed  to  do  so,    he  is  not   at  liberty  to  assert   and 
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maintain  by  force  his  rights  under  that  contract,  but  he 
is  bound  to  yield,  for  the  time  being,  to  the  reasonable 
practice  and  requirements  of  the  company,  and  enforce 
his  rights  in  a  more  appropriate  way.  Jt  is  easy  to 
perceive  that,  in  a  moment  of  irritation  or  excitement, 
it  may  be  unpleasant  to  a  passenger  who  has  once  paid 
to  submit  to  an  additional  exaction.  But,  unless  the 
law  holds  him  to  do  this,  there  arises  at  once  a  conflict 
of  rights.  His  right  to  transportation  is  no  greater 
than  the  right  and  duty  of  the  conductor  to  enforce  rea- 
sonable rules,  and  to  conform  to  reasonable  and  settled 
customs  and  practices,  in  order  to  prevent  the  company 
from  being  defrauded;  and  a  forcible  collision  might 
ensue.  The  two  supposed  rights  are,  in  fact,  incon- 
sistent with  each  other.  If  the  passenger  has  an  abso- 
lute right  to  be  carried,  the  conductor  can  have  no  right 
to  require  the  production  of  a  ticket  or  the  payment  of 
fare.  It  is  more  reasonable  to  hold  that,  for  the  time 
being,  the  passenger  must  bear  the  burden  which 
results  from  his  failure  to  have  a  proper  ticket.  It  fol- 
lows that  the  plaintiff  was  where  he  had  no  right  to 
be,  after  his  refusal  to  pay  a  fare,  and  that  he  might 
properly  be  ejected  from  the  car." 

In  Mosher  v.  St.  LouiSj  etc.,  R.  R.  Co.,  decided  by 
the  U.  S.  Circuit  Court  for  Eastern  Dist.  of  Mo.  (21 
Am.  and  Eng.  R.  R.  Cases  283),  where  the  facts  were 
that  Mosher  had  purchased  a  round  trip  ticket  entitling 
him  to  passage  on  the  company's  railroad  from  St.  Louis 
to  Hot  Springs  and  return,  the  ticket  providing  on  its 
face  that  the  return  coupon  thereof  was  good  for 
passage  only  when  properly  stamped  by  the  company's 
agent  at  Hot  Springs  on  the  day  it  was  to  be  used  for 
such  return  passage;  that  the  passenger  went  to  the 
ticket  office  of  the  company,  a  reasonable  time  before 
the  departure  of  the  train  upon  which  he  took  passage 
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to  return  to  St.  Louis,  but  on  account  of  the  absence 
of  the  company's  agent  he  could  not  get  his  ticket 
stamped;  that  he  got  upon  the  train  and  tendered  his 
ticket  unstamped  to  the  conductor,  stating  why  he  was 
unable  to  get  his  ticket  stamped  as  provided  on  the  face 
of  the  ticket;  that  the  conductor  refused  to  accept  the 
ticket  or  to  heed  the  statement,  but  demanded  that  he 
pay  his  fare,  and,  refusing,  he  was  ejected  from  the 
train. 

Brewer,  J.,  upon  these  facts,  states  the  law  thus: 
"The  conductor,  when  the  ticket  was  presented,  saw 
no  stamp  upon  it.  The  plaintiff  had  not  been  identi- 
fied, and  the  rules  of  the  company,  binding  upon  him  as 
a  conductor,  required  him  to  remove  the  party  unless 
he  paid  his  fare.  Now,  can  it  be  that  the  railroad  com- 
pany is  responsible  because  the  conductor  did  that 
which,  by  the  rules  of  the  company, — reasonable  rules, 
too, — in  pursuance  of  his  duty,  he  ought  to  have  done? 
Grant  that  there  was  an  implied  contract  that  the 
station  agent  should  have  been  at  Hot  Springs  depot. 
If  the  plaintiff  had  sued  for  a  breach  of  that  contract, 
and  had  asked  the  amount  which  he  was  compelled  to 
pay  in  order  to  purchase  a  return  ticket,  then  a  very 
different  question  would  have  arisen.  But  here  he 
relies  on  the  fact  that  the  expulsion  from  the  train  was 
unlawful,  because  the  conductor  ought  to  have  taken 
his  statement  instead  of  that  evidence  which  was  pro- 
vided by  the  contract,  viz. ,  identification  and  the  stamp 
of  the  agent  at  Hot  Springs. 

"It  certainly  would  introduce  a  very  uncertain  rule 
of  procedure  if  a  conductor  could  not  rest  upon  the  faith 
of  the  ticket  which  is  presented  to  him, — if  he  is  bound 
to  act  as  a  judicial  tribunal,  and  take  testimony  and 
inquire  into  the  excuses  or  reasons  for  the  nonperfec- 
tion  of  a  ticket  which  is  presented  to  him.     The  party 
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took  the  ticket  upon  the  face  of  which  was  the 
express  stipulation  that  before  it  should  be  good  for 
a  return  passage  the  holder  should  be  identified  by  the 
agent  at  Hot  Springs,  and  he  should  stamp  that  ticket 
on  the  back.  Now  the  party  says :  '  Why,  I  wanted 
to  prove  to  the  railroad  conductor  that  I  was  the  man — 
the  party  who  took  that  ticket  on  the  first  instance.' 
Can  the  courts  cast  upon  the  conductor  the  duty  of 
entering  upon  a  judicial  investigation?  Of  course  the 
conductor  could  not  at  the  instant  secure  counter-testi- 
mony, and  he  would  be  bound  to  take  the  statement  of 
the  party  as  to  the  facts  of  the  case,  independent  of  the 
express  language  of  the  ticket.  I  do  not  think  *  *  he 
has  a  right  to  rely  upon  the  language  of  the  contract  as 
expressed  in  the  ticket.  If  the  party  was  injured  by 
the  negligence  or  wrong  of  somebody  else,  he  should 
have  paid  his  fare  back,  and  then  sued  to  recover  the 
amount  which  he  had  been  compelled  to  pay  owing  to 
the^omission,  negligence,  or  misconduct  of  the  agent  at 
Hot  Springs." 

In  Frederick  v.  Marquette,  etc.,  R.  R.  Co.,  supra, 
the  Supreme  Court  of  Michigan,  by  Cooley,  J.,  says: 
*  *  How,  then,  is  the  conductor  to  ascertain  the  contract 
entered  into  between  the  passenger  and  the  railroad 
company  where  a  ticket  is  purchased  and  presented  to 
him?  Practically  there  are  but  two  ways, — one,  the 
evidence  offered  by  the  ticket ;  the  other,  the  statement 
of  the  passenger  contradicted  by  the  ticket.  Which 
should  govern  ?  *  *  *  There  is  but  one  rule  which  can 
safely  be  tolerated  with  any  decent  regard  to  the  rights 
of  railroad  companies  and  passengers  generally.  As 
between  the  conductor  and  passenger,  and  the  right  of 
the  latter  to  travel,  the  ticket  produced  must  be  conclu- 
sive evidence ;  and  he  must  produce  it,  when  called 
upon,  as  the  evidence  of  his  right  to  the  seat  he  claims. 
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Where  a  passenger  has  purchased  a  ticket  and  the  con- 
ductor does  not  cany  him  according  to  its  terms,  or,  if 
the  company  through  the  mistake  of  its  agent,  has 
given  him  the  wrong  ticket,  so  that  he  had  been  com- 
pelled to  relinquish  his  seat,  or  pay  his  fare  a  second 
time  in  order  to  retain  it,  he  should  have  a  remedy 
against  the  company  for  a  breach  of  the  contract,  but 
he  would  have  to  adopt  a  declaration  diflfering  essen- 
tially from  the  one  resorted  to  in  this  case." 

In  Bradshaw  v.  South  Boston  R.  R,  Co.,  supray 
the  court  says:  '*The  conductor  of  a  street  rail- 
way car  cannot  reasonably  be  required  to  take  the  mere 
word  of  a  passenger  that  he  is  entitled  to  be  carried 
by  reason  of  having  paid  a  fare  to  the  conductor  of 
another  car;  or  even  to  receive  and  decide  upon  the 
verbal  statements  of  others  to  the  fact.  The  conductor 
has  other  duties  to  perform,  and  it  would  often  be 
impossible  for  him  to  ascertain  and  decide  upon  the 
right  of  a  passenger,  except  in  the  usual,  simple  jmd 
direct  way.     *     * 

'^It  is  no  great  hardship  upon  the  passenger  to  put 
upon  him  the  duty  of  seeing  to  it,  in  the  first  instance^ 
that  he  receives  and  presents  to  the  conductor  the 
proper  ticket  or  check ;  or,  if  he  fail  to  do  this,  to  leave 
him  to  his  remedy  against  the  company  for  a  breach  of 
contract.  Otherwise,  the  conductor  must  investigate 
and  determine  the  question,  as  best  he  can,  while  the 
car  is  on  its  passage.  The  circumstances  woul^  not 
be  favorable  for  a  correct  decision  in  a  doubtful  case. 
A  wrong  decision  in  favor  of  the  passenger  would 
usually  leave  the  company  without  remedy  for  the  f are. 
The  passenger  disappears  at  the  end  of  the  trip ;  and, 
even  if  it  should  be  ascertained  by  subsequent  inquiry 
that  he  had  obtained  his  passage  fraudulently,  the  legal 
remedy  against  him  would  be  futile.     A  railroad  com- 
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pany  is  not  expected  to  give  credit  for  the  pay- 
ment of  a  single  fare.  A  wrongful  decision  against 
the  passenger,  on  the  other  hand,  would  subject  the 
company  to  liability  in  an  action  at  law,  and  per- 
haps for  substantial  damages.  The  practical  result 
would  be,  either  that  the  railroad  company  would  find 
itself  pledged  in  common  prudence  to  cany  every  pas- 
senger who  should  claim  a  right  to  ride  in  its  cars,  and 
thus  be  subject  to  frequent  frauds,  or  else,  in  order  to 
avoid  this  wrong,  to  make  such  stringent  rules  as 
greatly  to  incommode  the  public,  and  deprive  them  of 
the  facilities  of  transfer  from  one  line  to  another,  which 
they  now  enjoy. 

'*It  is  a  reasonable  practice  to  require  a  passenger  to 
pay  his  fare,  and  to  show  a  ticket,  check  or  pass;    *     * 
and  it  would  be  unreasonable  to  hold  that  the  passenger, 
without  evidence  of  his  right   to   be  carried,    might 
forcibly  retain  his  seat  in  a  car  upon  his  mere  state-' 
ment   that  he  is  entitled  to  a  passage.     If  the  com- 
pany has  agreed  to  furnish  him  with  a  proper  ticket, 
and  has  failed  to  do  so,  he  is  not  at  liberty  to  as- 
sert and  maintain  by  force  his  rights  under  that  con- 
tract; but  he  is  bound  to  yield,  for  the  time  being,  to 
reasonable  practice  and  requirements  of  the  company, 
and  enforce  his  rights  in  a  more  appropriate  way.   *     * 
His  right  to  transportation  is  no  greater  than  the  right 
and  duty  of  the  conductor  to  enforce  reasonable  rules.  *  * 
It  is  more  reasonable  to  hold  that,  for  the  time  being,  the 
passenger  must  bear  the  burden  which  results  from  his 
failure  to  have  the  proper  ticket.     It  follows  that  the 
plaintiff  was  where  he  had   no  right  to  be,  after  his 
refusal  to  pay  a  fare,  and  that  he  might  properly  be 
ejected  from  the  car." 

In  Hall  V.  Memphis^  etc.^  B.  Co.^  supra^  the  court, 
Vol,   14—13 
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after  putting,  by  way  of  illustration,  a  case  where  a 
passenger  had  paid  for  a  ticket  entitling  him  to  ride 
from  A  to  C,  but  by  accident,  or  the  mistake  of  the 
ticket-seller,  he  was  furnished  with  a  ticket  from  A  to 
B,  the  latter  an  intermediate  station  between  the  sta- 
tions A  and  C,  says:  ''He  has  paid  his  money  and 
there  is  a  valid  contract  to  carry  him  to  his  destination, 
but  it  can  hardly  be  that  he  can  require  the  conductor 
to  stop  the  train  till  he  can  rectify  the  mistake,  or  take 
the  ticket  on  his  assurance  of  the  real  contract,  or  to 
abandon  the  ticket  system  and  disregard  the  regulations 
nxade  for  the  general  public  and  the  carrier's  mutual 
convenience.  What  is  to  be  done?  Clearly,  it  seems 
to  me,  the  passenger  should  pay  his  fare — if  able — ^and 
settle  the  difference  with  the  company  by  returning  the 
ticket  and  adjusting  the  balance.  Men  do  this  in  ordi- 
nary business  intercourse  in  other  branches  of  trade  or 
commerce,  and  there  is  no  reason  why  they  should  not 
in  this. 

"The  law  recognizes  that  these  carriers  find  it  neces- 
sary in  their  business  to  have  .their  checks  and  balances 
in  the  intercommunication  of  their  agents,  and  they 
require  in  its  conduct  elaborate  systems  of  rules  to  pre- 
vent loss  to  them  and  to  the  public.  Mistakes  will 
occur  with  railroads  as  with  others,  and  the  same  rules 
should  be  applied.  It  seems  to  me  that  a  passenger, 
finding  himself  without  a  ticket  or  other  evidence  of  his 
contract  which  will  be  recognized  under  these  regula- 
tions, cannot  plant  himself  on  his  contract  right  and 
force  the  railroad,  outside  and  against  the  regulations, 
to  a  specific  performance  then  and  there  by  compelling 
the  conductor  to  eject  him  as  a  foundation  for  more 
damages  than  he  would  receive  if  he  should  comply  with 
the  regulations,  and  sue  for  a  breach  of  the  contract. 
There  is  no  other  just  way  to  manage  these  mistakes. 
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Those  who  would  defraud  the  company  might  pretend 
to  be  the  victims  of  mistakes  or  the  beneficiaries  of  con- 
tracts outside  the  regulations.  We  took  much  time, 
examined  many  witnesses,  and  heard  much  argument 
on  the  issue  whether  the  station  agent  did  or  did  not 
make  the  alleged  contract  to  carry  the  plaintiff  on 
tickets  expired  on  their  face,  and  I  doubt  if,  in  the  con- 
flict of  proof,  the  jury  could  have  reached  a  satisfactory 
verdict  on  that  issue.  How,  then,  could  the  conductor 
have  tried  it  successfully  in  the  brief  time  allowed  him 
in  collecting  tickets?  It  was  impossible.  He  had 
either  to  take  plaintiff's  word  for  it  or  enforce  his  regu- 
lations. The  plaintiff's  word  was,  and  has  been  all 
along,  disputed  ;  and,  giving  him  the  benefit  of  all  the 
credence  his  character  and  life  entitles  him  to,  the  fact 
remains  that  the  conductor  had  no  means  of  knowing 
the  weight  to  be  attached  to  his  word,  and  a  common 
impostor  could  have  told  the  story  as  well  as  the  best  of 
men. " 

And  in  Pouilin  v.  Canadian  Pacific  R,  TF.  Co.,  52 
Fed.  Rep.  197,  Taft,  J.  says:  *'The  law  settled  by  the 
great  weight  of  authority,  and  but  recently  declared  in 
a  case  in  this  court  {Neiv  York,  etc.,  B.  R,  Co,  v.  Ben- 
nett, 50  Fed.  Rep.  496 ;  1  C.  C.  A.  544),  is,  that  the 
face  of  the  ticket  is  conclusive  evidence  to  the  conduc- 
tor of  the  term  of  the  contract  of  carriage  between  the 
passenger  and  the  company.  The  reason  for  this 
is  found  in  the  impossibility  of  operating  railways 
on  any  other  principle,  with  a  due  regard  to  the 
convenience  and  safety  of  the  rest  of  the  traveling 
public,  or  the  proper  security  of  the  company  in  col- 
lecting its  fares.  The  conductor  cannot  decide  from 
the  statements  of  the  passenger  what  his  verbal  con- 
tract with  the  ticket  agent  was,  in  the  absence  of  the 
counter  evidence  of  the  agent.     To  do  so  would  take 
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more  time  than  a  conductor  can  spare  in  the  proper  and 
safe  discharge  of  his  manifold  and  important  duties, 
and  it  would  render  the  company  constantly  subject  to 
fraud,  and  subsequent  loss.  The  passenger  must  sub- 
mit to  the  inconvenience  of  either  paying  his  fare  or 
ejection,  and  rely  upon  his  remedy  in  damages  against 
the  company  for  the  negligent  mistake  of  the  ticket 
agent.  There  is  some  conflict  among  the  authorities, 
but  the  great  weight  of  them  is  in  favor  of  the  result 
here  stated. " 

If  then  the  ticket  which  the  appellee  gave  to  tho 
appellant's  conductor  is  conclusive  as  to  the  appellee's 
right  upon  the  train,  and  the  jury  by  their  general  ver- 
dict having  found  that  he  gave  the  conductor  a  ticket 
which  on  its  face  entitled  him  to  ride  from  Evansville 
to  Terre  Haute,  we  must  look  to  the  interrogatories  to 
see  what  material  fact  is  found  in  their  answers,  if  any, 
which  cannot  be  reconciled  with  the  general  verdict. 

The  interrogatories  propounded  with  the  answers  of 
the  jury  thereto  are  as  follows : 

1.  Quest.  Was  the  plaintiff  a  passenger  on  defend- 
ant's train  that  was  scheduled  to  leave  Evansville, 
Indiana,  at  6:30  o'clock  p.  M.,  on  January  19,  1894:? 

Ans.     Yes. 

2.  Quest.  "Was  not  John  Laugel  conductor,  and 
John  Baldwin  brakeman  on  said  train  on  which  plain- 
tiff was  riding? 

Ans.     Yes. 

3.  Quest.  Did  plaintiff  ride  on  said  train  from 
Evansville  to  Oaktown  on  said  date  ? 

Ans.     Yes. 

4.  Quest.  Did  not  said  Laugel,  as  such  conductor, 
collect  the  tickets  and  fares  from  the  passengers,  includ- 
ing the  plaintiff,  on  said  train  on  said  date  ? 

Ans.     Yes. 
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5.  Quest.  Was  the  plaintiff  requested  by  the  con- 
ductor to  leave  said  train  at  Oaktown,  and  did  he  refuse 
to  get  off? 

Ans.     Yes. 

6.  Quest.  Did  the  conductor  and  brakeman  put  the 
plaintiff  off  said  train  at  Oaktown? 

Ans.     Yes. 

7.  Quest.  Was  the  plaintiff  hurt  or  injured  by  the 
conductor  or  brakeman  in  putting  him  off? 

Ans.     No. 

8.  Quest.  Was  any  more  force  used  than  necessary 
in  putting  the  plaintiff  off  said  train  ? 

Ans.     No. 

9.  Quest.  Did  the  plaintiff  have  a  ticket  when  he 
got  on  the  train  at  Evansville? 

Ans.     Yes. 

10.  Quest.  Did  not  the  plaintiff  pay  the  defend- 
ant's agent  at  Evansville  $3.30,  and  call  for  a  ticket 
from  Evansville  to  Terre  Haute  ? 

Ans.     Yes.  i 

11.  Quest.  Did  not  said  agent  give  said  plaintiff  a 
ticket  for  passage  on  said  train? 

Ans.     Yes. 

12.  Quest.  Did  the  plaintiff  give  the  conductor  a 
ticket,  after  leaving  Evansville  and  before  reaching 
Vincennes? 

Ans.     Yes. 

13.  Quest.  Is  not  the  ticket  introduced  in  evidence, 
the  same  ticket  so  handed  by  the  plaintiff  to  said  con- 
ductor Laugel  ? 

Ans.     Yes. 

14:.  Quest.  Did  not  said  conductor,  after  receiving 
said  ticket,  place  the  same  in  a  pocket  different  from 
the  one  in  which  he  put  all  the  other  tickets  taken  up 
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on  said  train,  except  the  ticket  taken  from  Mr.  Werley  ?' 
Ans.     Yes. 

15.  Quest.  Did  not  the  conductor  put  plaintiff's 
ticket  and  Werley's  ticket  in  the  same  pocket? 

Ans.     Yes. 

16.  Quest.  Did  the  plaintiff  ever  read  or  examine 
his  said  ticket? 

Ans.     No. 

17.  Quest.  Was  not  said  ticket  a  ticket  from  Evans- 
ville  to  Vincennes,  and  numbered  9,265? 

-     Ans.     Yes. 

18.  Quest.  Did  the  plaintiff  purchase  said  ticket  at 
the  defendant's  ofl&ce  in  Evansville? 

Ans.     Yes. 

19.  Quest.  Did  the  plaintiff,  at  the  time  he  pur- 
chased said  ticket,  ask  for  a  ticket  to  Terre  Haut«? 

Ans.     Yes. 

20.  Quest.  Did  the  plaintiff  have  his  shoes  on  or 
was  he  barefooted  when  put  off  the  train? 

Ans.     Yes. 

21.  Quest.  Did  the  plaintiff  offer  or  give  to  the 
said  conductor  any  other  ticket  than  the  one  introduced 
in  evidence  ? 

Ans.     No. 

22.  Quest.  Did  the  plaintiff  refuse  to  pay  fare 
between  Vincennes  and  Terre  Haute,  or  any  fare  after 
leaving  Vincennes? 

Ans.     Yes. 

23.  Quest.  Was  not  the  ticket  which  the  plaintiff 
gave  to  the  conductor  on  said  train,  in  the  words  and 
figures  following,  to- wit : 

'' Evansville  and  Terre  Haute  Kailroad,  No.  9,265, 
Evansville  (U.  D.)  to  Vincennes,  good  until  one  day 
after  date  of  sale,  and  for  continuous  passage  on  trains 
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stopping  at  points  named   when  stamped   by  selling 
agent.  A.  G.  Palmer, 

''Gen'lPass'r  Agent."? 

Ans.     Yes. 

24.  Quest.  Was  not  said  ticket  stamped  on  the 
reverse  thereof  by  the  defendant's  stamp,  at  Evansville, 
Indiana,  where  the  ticket  was  sold,  date  January  19, 
1894? 

Ans.     Yes. 

The  jury,  in  answer  to  the  twenty-first  and  twenty- 
third  interrogatories,  find  that  the  only  ticket  which 
the  appellee  gave  to  the  conductor,  on  its  face  entitled 
him  to  ride  only  from  Evansville  to  Vincennes,  and  in 
answer  to  interrogatory  twenty-two  that  he  refused  to 
pay  any  fare  from  Vincennes  to  Terre  Haute. 

From  these  facts  specially  found  by  the  jury  in 
answer  to  the  interrogatories,  it  is  evident  that  appellee 
was  wrongfully  on  appellant's  train  after  it  left  Vin- 
cennes, the  point  to  which  his  ticket  entitled  him  to  be 
carried  and  his  refusal  to  pay  his  fare  from  Vincennes 
to  Terre  Haute,  justified  the  conductor  in  putting  him 
oflE  the  train.  To  hold  otherwise  under  the  issues  of 
this  case,  is  to  say  that  the  ticket  is  not  the  evidence  of 
the  passenger's  right  to  be  carried,  but  that  the  right  to 
be  upon  the  train  and  to  transportation  depends  upon 
the  statement  of  the  passenger,  and  that  such  statements 
are  conclusive  and  must  be  heeded  by  the  conductor. 
In  other  words,  if  the  passenger  has  an  absolute  right 
to  be  carried,  the  conductor  cannot  require  the  produc- 
tion of  a  ticket  or  the  payment  of  fare. 

In  the  majority  opinion  a  nimaber  of  decisions  of  this 
court  and  of  the  Supreme  Court  of  this  State  are  cited  in 
support  of  said  opinion,  but  I  think  they  are  each  and 
all  distinguishable  from  the  case  in  hand. 

In  Pittsburgh^  etc.^  R.   W.   Co.  v.  Henntgh,  supra, 
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the  question  was  whether  or  not  the  conductor  had  a 
right  to  expel  the  passenger  although  he  had  purchased 
and  given  to  the  conductor  a  ticket  which  upon  its  face 
entitled  him  to  ride  from  Chicago  to  New  Castle,  and 
the  court  held  that  his  expulsion  was  wrongful. 

In  ToledOy  etc.,  R.  W.  Co.  v.  McDonough,  supra, 
the  facts  were  that  l^cDonough  purchased  a  ticket 
entitling  him  to  ride  from  Toledo,  Ohio,  to  Ft.  Wayne, 
Indiana;  he  entered  a  passenger  car  attached  to^  a 
freight  train  and  to  the  conductor  of  the  train  delivered 
up  his  ticket  and  in  return  from  the  conductor  received 
a  conductor's  check  which  designated  his  destination. 
This  train,  before  reaching  Ft.  Wayne,  was  overtaken 
by  a  passenger  train  when  the  conductor  advised 
McDonough  to  leave  his  train  and  get  upon  the  other 
in  order  that  he  might  reach  his  destination  sooner, 
assuring  him  that  the  conductor's  check  which  he  had 
given  him  would  be  honored  by  the  conductor  of  the 
passenger  train ;  acting  upon  the  advice  and  assurance 
of  the  conductor  of  the  freight  train,  McDonough  left 
the  freight  train  and  got  upon  the  passenger  train, 
tendering  for  passage  to  the  conductor  of  that  train  the 
conductor's  check  received  by  him  from  the  conductor 
of  the  freight  train ;  the  conductor  of  that  train  refused 
to  accept  the  check  and  ejected  him  from  the  train,  and 
a  judgment  rendered  in  his  favor  by  the  court  below 
was  affirmed. 

In  the  case  of  the  Lake  Erie,  etc. ,  R.  W.  Co.  v.  Fix, 
supra,  the  facts  were  substantially  as  follows:  Fix 
purchased  a  coupon  ticket  from  the  railroad  company's 
agent  at  Ambia,  entitling  him  to  ride  from  Ambia  to 
Boswell  and  return ;  on  the  train  going  from  Ambia  to 
Boswell  the  man  acting  as  conductor  took  his  ticket 
returning  to  him  the  wrong  coupon,  that  which  entitled 
him  to  ride  from  Ambia  to  Boswell,  instead  of  the  one 
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from  BoBwell  to  Ambia ;  Fix  did  not  notice  the  mistake 
of  the  conductor,  but  in  the  night  time  of  the  same  day 
he  got  upon  another  of  the  company's  trains  going  to 
Boswell  to  return  home  and  handed  the  conductor  of 
that  train  the  coupon  or  part  of  the  ticket  which  he  had 
received  back  from  the  conductor  of  the  other  train,  the 
ticket  was  refused  and  notwithstanding  the  explana- 
tions of  Fix  he  was  ejected  from  the  train,  and  the 
court  held  he  was  entitled  to  recover. 

The  facts  in  the  case  of  the  Pennsylvania  Co.  v. 
Bray,  supra,  are  identical  with  those  in  Lake  Erie, 
etc.,  B.  W.  Co.  V.  Fix,  supra,  but  the  court  in  decid- 
ing the  case  was  divided  as  to  whether  or  not  the  rule 
announced  in  the  Fix  case  was  right. 

In  the  case  of  Cleveland,  etc. ,  B.  W.  Co.  v.  Beckett, 
supra,  the  facts  were  that  Beckett  went  to  the  railroad 
company's  passenger  station,  a  reasonable  length  of 
time  before  the  arrival  of  the  train  upon  which  he 
desired  to  take  passage,  and  applied  for  and  tendered 
the  money  for  a  ticket  from  Indianapolis  to  Jonesboro 
and  return,  but  on  account  of  the  disabilities  of  the 
company's  agent  he  was  unable  to  get  the  ticket;  he 
entered  the  car  and  upon  the  demand  of  the  conductor 
for  his  ticket  offered  to  pay  the  round  trip  rate,  the 
same  that  he  would  have  been  compelled  to  pay  had  he 
got  a  ticket,  demanding  that  he  be  g^ven  by  the  conduc- 
tor something  as  evidencing  the  fact  that  he  had  paid 
for  a  round  trip.  He  was  informed  by  the  conductor 
that  he,  the  conductor,  was  not  empowered  to  accept 
payment  in  cash  for  roundtrips  or  to  issue  tickets 
entitling  passengers  to  ride  on  other  trains;  on  his 
refusal  to  pay  the  regular  fare  he  was  expelled,  and 
having  recovered  judgment  in  the  court  below,  the 
judgment  was  affirmed  in  this  court  by  a  divided  coui-t. 
Whether  the  decision  in  the  last  named  case  is  right 
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or  wrong  need  not  be  considered  at  this  time  for  it  has 
no  analogy  to  the  case  in  hand,  but  it  may  be  remarked 
that  the  decision  in  that  case  goes  to  the  extreme  limit 
and  should  not  be  enlarged  upon. 

Of  the  other  cases  relied  upon  by  the  majority  it  will 
be  seen  that  they  are  readily  distinguishable  from  the 
one  under  consideration  in  this,  that  in  each  of  those 
cases  the  passenger  purchased,  received  and  tendered  to 
the  railroad  company's  conductor  a  ticket  which  on  its 
face  entitled  the  party  to  ride  to  his  destination.  True 
in  several  of  them  the  conductor  had  made  a  mistake  in 
giving  back  part  of  the  ticket,  but  a  ticket  entitling  the 
passenger  to  passage  in  each  case  had  been  delivered  up 
to  the  conductor  by  the  passenger.  In  this  case  no 
ticket  was  ever  received  by  the  appellee  or  given  to  the 
conductor  entitling  him  to  ride  from  Vincennes  to  Terre 
Haute.  Appellee  was  therefore  wrongfully  on  the 
train. 

The  general  verdict  rests  upon  a  wrongful  expulsion 
as  alleged  in  the  complaint,  while  the  answers  to  the 
interrogatories  show  that  the  appellee  was  wrongfully 
on  the  train,  hence  rightfully  ejected  therefrom. 

For  these  reasons  I  think  the  judgment  should  be 
reversed,  with  instructions  to  render  judgment  in  favor 
of  appellant  on  the  answers  to  the  interrogatories. 

FUed  October  16,  1895. 
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No.  1,674. 

The  American  Mutual  Life  Insurance  Company  v. 

Stewart. 

Appellate  Procedure. — Error  in  Striking  Out  Part  of  Answer, 
How  Saved, — Bill  of  Exceptions. — To  present  for  review  the  ruling^ 
of  the  trial  court  in  striking  out  a  part  of  an  answer,  it  is  necessary 
that  the  ruling  should  he  preserved  in  a  hill  of  exceptions,  reduced 
to  writing  at  the  time,  or  within  the  time  allowed  hy  the  court  in 
which  to  file  the  hill  of  exceptions. 

Sake. — Becord  Entry, — Order  of  Court, — Position  in  Record, — An 
entry  copied  by  the  clerk  in  a  record  on  appeal,  as  follows  :  "And 
the  parties  are  given  ninety  days  to  file  bill  of  exceptions,"  will  not 
be  regarded  as  an  order  of  court,  where  contained  between  the  sig- 
nature and /ura^  of  an  affidavit  contained  in  the  record,  but  as  part 
of  such  affidavit. 

Prom  the  Elkhart  Circuit  Court. 

H,  C  Dodge,  for  appellant. 

0.  Z.  Huhhell  and  O.  M,  Conley,  for  appellee. 

Ross,  J. — This  action  was  based  upon  a  judgment 
rendered  in  the  superior  court  of  Carteret  county,  North 
Carolina,  in  favor  of  appellee  and  against  the  appellant. 

The  appellant  assigns  three  specifications  of  error  for 
which  he  asks  a  reversal  of  the  judgment  of  the  court 
below,  namelj'':  1.  "The  court  erred  in  sustaining 
appellee's  motion  to  strike  out  a  part  of  the  second 
answer  of  appellant;"  (2)  *^The  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,"  and  (3), 
**  The  court  erred  in  refusing  to  direct  a  verdict  for  the 
defendant  after  the  plaintiff  had  rested. " 

The  motion  to  strike  out  a  part  of  the  appellant's 
second  paragraph  of  answer  was  filed  on  the  6th  day  of 
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March,  1894,  the  same  being  the  second  judicial  day  of 
the  March  term  of  said  court,  and  on  the  succeeding  day 
the  motion  was  sustained,  and  an  exception  noted,  but 
no  time  asked  or  given  in  which  to  file  a  bill  of  excep- 
tions. The  cause  was  tried  at  the  May  term,  1894,  of 
said  court,  and  on  the  18th  day  of  June  a  motion  for  a 
new  trial  filed,  which  was  overruled  on  the  6  th  day  of 
July,  and  an  exception  saved.  On  the  1st  day  of  Octo- 
ber, 1894,  the  same  being  the  first  day  of  the  October 
term  of  said  court,  appellant  filed  its  three  separate  bills 
of  exceptions,  containing  those  parts  of  the  second  para- 
graph of  the  answer  which  had  been  stricken  out  on  the 
motion  of  appellee,  certain  afl&davit  filed  with  and  in 
support  of  the  motion  for  a  new  trial,  and  the  evidence 
introduced  on  the  trial  of  the  cause. 

It  is  well  settled  that  rulings  made  in  the  formation 
of  issues  must  be  excepted  to  at  the  time  they  are  made, 
and  if  they  are  such  that  they  must  be  made  part  of 
the  record  by  bill  of  exceptions,  they  must  be  reduced  to 
writing  at  the  time  and  filed,  or  leave  must  be  granted 
at  that  time  to  reduce  them  to  writing  and  to  file  them 
at  a  subsequent  time.  Thomas  v.  Griffin^  1  Ind.  App. 
457. 

No  time  was  given  by  the  court,  so  far  as  we  have 
been  able  to  find,  in  which  to  file  bills  of  exceptions,  for 
the  purpose  of  preserving  and  bringing  into  the  record 
either  the  motion  to  strike  out  part  of  the  answer  with 
the  ruling  thereon,  or  the  evidence  given  on  the  trial  of 
the  cause.  It  is  true  that,  at  a  point  in  the  record  where 
the  clerk  has  copied  an  affidavit  filed  by  appellee  in  oppo- 
sition to  appellant's  application  for  a  new  trial,  follow- 
ing the  signature  to,  but  before,  the  jurat  of  the  affidavit, 
we  find  the  words  and  figures  following  :  ''And  the 
parties  are  given  ninety  days  to  file  bill  of  exceptions," 
but  this  must  be  regarded  as  a  part  of  the  affidavit. 
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because  embodied  in  it,  and  not  as  an  order  of  the 
court. 

As  heretofore  stated,  in  order  that  appellant  might 
avail  itself  of  the  ruling  of  the  court  on  the  motion  to 
strike  out  parts  of  the  answer,  it  was  necessary  either 
that  it,  at  the  time  of  the  ruling,  save  the  question  by 
proper  bill  of  exception,  or  obtain  leave  to  do  so  within 
a  stated  time.  This  it  did  not  do.  The  motion  to  strike 
out,  together  with  the  rulings  thereon,  are  not,  there- 
fore, part  of  the  record,  hence  cannot  be  considered. 
For  the  same  reason  the  evidence  is  not  properly  in  the 
record. 

Judgment  affirmed. 

Filed  November  20,  1895;  petition  for  rehearing  overruled  January 
10,  1896. 


No.  1.678. 

Conlee  et  alI  v.  Clark  et  al. 

Mechanics'  Lien. — Last  Work  Done. — Time  of  Filing  Notice, — 
Work  done  by  a  contractor  to  remedy  a  defect  in  the  performance 
of  his  work,  caused  by  his  own  negligence,  for  which  he  makes  no 
charge,  but  which  is  necessary  to  complete  the  performance,  may 
be  considered  the  last  work  done  for  the  period  of  fixing  the  time 
for  filing  the  lien,  under  the  statute  giving  sixty  days  after  per- 
forming the  labor  or  furnishing  material. 

Same. — Lien  as  Against  Purchaser. — ^A  lien  may  be  had  for  labor 
and  material  upon  a  building,  as  against  a  purchaser  before  the  ex- 
piration of  the  time  for  filing  a  lien,  who  relies  upon  the  vendor's 
representation  that  the  bill  has  been  paid  in  settling  with  him, 
especially  where  the  time  for  filing  the  lien  is  extended  by  labor 
X)erformed  at  his  special  instance  and  request. 

From  the  Marion  Superior  Court. 

J.  A.  Pritckard,  for  appellants. 
J.  T.  Lecklider,  for  appellees. 
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Gavin,  C.  J. — Appellees,  the  Clarks,  sued  to  foreclose 
a  mechanic's  lien  against  property  owned  by  the  appel- 
lant Conlee,  who  answered  by  a  general  denial.  The 
trial  resulted  in  finding  and  judgment  for  appellees, 
over  appellants,  motion  for  new  trial. 

The  insuflficiency  of  the  evidence  is  the  cause  for  new 
trial  presented  to  us. 

In  the  consideration  of  the  evidence  it  must  be  borne 
constantly  in  mind  that  we  are  not  permitted  to  deter- 
mine the  weight  of  the  evidence.  We  are  simply  per- 
mitted to  say  whether  or  not  there  is  some  evidence 
fairly  sustaining  everj-  material  fact,  looking  at  the 
evidence  in  the  light  most  favorable  to  the  party  who 
succeeded  in  the  trial  court.  Where  there  is  a  conflict 
we  must  accept  the  conclusion  of  the  trial  court  which 
decided  thereon  in  favor  of  the  appellees.  Currie  Fer- 
tilizer Co.  V.  Byfield,  9  Ind.  App.  181. 

One  Smith  owned  the  real  estate  in  question.  He 
was  engaged  in  building  a  house  thereon,  and  in  March, 
1803,  made  a  contract  with  the  Clarks  to  do  certain 
plumbing,  including  putting  in  a  bath  tub  (furnished  by 
Smith)  and  water  closet  for  a  specified  sum.  While 
the  work  was  being  done,  about  May  4:th,  Smith  sold 
the  property  to  appellant  Conlee,  who  knew  the  work 
was  not  finished.  By  May  15th,  the  plumbers  left  the 
house,  and  appellees  reported  to  Smith  that  the  work 
was  completed  and  asked  about  their  money.  On  May 
25th,  appellant  moved  in,  and  upon  lighting  the  fires 
found  that  the  connections  with  the  bath  tub  were  not 
properly  made,  the  hot  water  going  to  the  closet  box 
instead  of  to  the  tub.  Appellant  informed  Smith  of  the 
fact,  and  he  promised  to  see  Clark.  This  Smith  failed 
to  do ;  appellant  then  called  up  Clark  by  telephone,  told 
him  what  was  wrong  and  asked  him  if  he  would  fix  it. 
He  said  he  would,  and  sent  a  man  up  who  used  a  snaall 
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amount  of  material,  and  in  a  short  time  put  the  pipes 
in  proper  working  condition.  For  this  appellee  made 
no  charge  and  so  informed  the  appellant.  Both  Smith 
and  appellant  believed  the  work  to  have  been  properly 
completed  until  the  defect  was  discovered.  Appellant 
and  others  testify  that  this  last  work  was  done  on 
May  27  th  or  26  th,  but  appellee  and  the  workman  swear 
it  was  on  June  2d.  On  July  31st,  appellees  filed  the 
notice  of  their  lien.  About  July  6th,  appellant  settled 
with  Smith,  and  paid  him  for  the  property. 

In  June,  appellee  informed  appellant  that  the  bill  was 
xmpaid.  Api)ellant  then  asked  Smith  about  it,  but  he 
asserted  it  was  paid.  The  contract  between  Smith  and 
api)ellant  had  been  that  the  deed  should  be  left  in  escrow 
and  the  money  paid  and  deed  delivered  when  receipts 
were  furnished  for  all  bills  against  the  house.  For  some 
reason,  however,  appellant  concluded  to  accept  the  deed, 
and  relied  upon  Smith's  statement  that  the  bills  either 
had  been  or  would  be  paid,  just  what  these  representa- 
tions were  it  is  somewhat  difficult  to  determine  from  the 
evidence.  Appellant  says  at  one  place,  *'I  only  know 
this,  that  when  I  finally  settled  with  Mr.  Smith,  Mr. 
Smith  told  me  at  that  time  that  the  money  I  gave  him 
would  pay  all  the  claims. " 

Both  the  appellant  and  the  appellee  testify  that  the 
work  was  not  properly  completed  without  the  additional 
labor.     The  appellant's  testimony  being : 

* '  Quest.  Did  you  consider  it  was  completed  and  in 
good  condition  before?  Ans.  I  did  when  I  took  posses- 
sion of  the  house. 

*' Quest.  At  the  time  you  telephoned?  Ans.  I  did 
not  consider  it  complete.  As  a  matter  of  course  I  did 
not." 

Thus  the  evidence  is  direct  that  the  contract  was  not 
in  fact  performed  until  these  pipes  were  properly  con- 
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nected.  From  the  very  nature  of  the  case  also,  it  seems 
to  us  that  there  was  a  substantial  failure  to  fulfill  the 
terms  of  the  contract  until  this  was  done.  It  is  true 
the  work  appeared  to  be  complete  until  it  was  tested, 
but  yet  it  was  not  in  fact  in  condition  to  substantially 
accomplish  the  purpose  desired  until  the  proper  con- 
nections were  made. 

Taking  the  evidence  altogether,  we  think  the  court 
was  justified  in  finding  that  the  last  work  was  done  by 
appellees  at  appellants'  request,  in  good  faith,  for  the 
purpose  of  completing  and  fully  performing  their  con- 
tract. 

Appellants'  counsel  argue  very  earnestly,  and  with 
much  force,  th£^t  since  this  last  work  was  done  simply 
to  correct  appellees'  own  mistake,  or  to  remedy  the 
defect  caused  by  their  own  negUgence,  and  they  neither 
made  nor  were  entitled  to  make  any  charge  therefor,  it 
cannot  be  considered  as  fixing  the  time  from  which  the 
period  allowed  for  filing  the  lien  dates. 

The  case  of  Harrison  &  Bro.  v.  Homeopathic  Assn.  > 
134  Pa.  St.  558,  and  possibly  some  other  Pennsylvania 
cases  do  indeed  sustain  this  view,  but  we  cannot  regard 
it  as  in  consonance  with  the  spirit  of  our  statute,  nor 
in  harmony  with  the  weight  of  authority.  Counsel 
also  lay  stress  upon  the  fact  that  appellant  is  an  inno- 
cent purchaser.  We  do  not  see  how  he  can  be  said  to 
occupy  that  position. 

When  he  purchased  the  property  the  work  was  mani- 
festly incomplete.  He  was  thereby  apprised  that  it  was 
liable  to  liens.  When  he  paid  for  it  the  time  for  filing 
a  lien  had  not  yet  expired,  even  if  it  be  dated  from 
its  apparent  completion,  as  claimed  by  appellant. 
He  had  been  expressly  informed  in  June  that  the  bill 
was  not  paid.  If  he  relied  upon  Smith's  statement  to 
the  contrary,  he  must  abide  by  the  results  of  his  own  mis- 


NOVEMBER  TERM,  1895— Vol.  14.         209 

Conlee  et  al.  v.  Clark  et  al. 

placed  confidence.  Moreover,  if  the  time  for  filing  the 
lien  was  extended  by  the  last  labor  done,  this  was  per- 
formed at  his  special  instance  and  request,  ^.nd  he  must 
be  deemed  chargeable  with  the  knowledge  of  the  legal 
consequences  of  his  own  act.  The  cases  other  than  those 
in  Pennsylvania  relied  upon  by  appellant  do  not,  in  our 
opinion,  lend  his  position  substantial  support. 

By  Noel  v.  Temple^  12  la.  276,  it  is  decided  that  the 
house  was  actually  completed  without  the  additional 
work,  which  was  a  mere  matter  of  form  to  enable  the 
mechanic  to  gain  a  priority  of  lien,  and  therefore,  not 
to  be  regarded. 

In  Dunn  v.  IfcKee^  5  Sneed,  657,  the  opinion  is  quite 
meager.  The  house  was  completed  in  August,  1853, 
and  the  additional  work  was  repairing  a  leak  in  the 
roof  in  April,  1854.  Whether  done  to  save  litigation 
merely,  or  to  remedy  a  defect  in  the  original  execution 
of  the  work,  does  not  appear.  It  was  not  shown  to  have 
been  done  in  completion  of  the  contract,  and  the  decision 
of  the  court  is  that  the  ''conclusion  is  almost  irresist- 
ible "  that  the  work  had  been  completed  at  a  time  prior 
to  such  repairs. 

In  Flint  v.  Raymond,  41  Conn.  513,  the  perform- 
ance of  three  hours'  work  was  purposely  delayed  for 
nine  months  (during  which  the  rights  of  mortgagees 
accrued)  "in  order  to  keep  alive  their  right  to  an 
incumbrance  upon  the  property  should  Raymond  fail  to 
pay  them  after  giving  him  such  time  for  the  purpose  as 
they  were  led  by  a  friendly  regard  to  do."  There  was 
here  a  manifest  perversion  of  the  purpose  of  the  statute. 
The  court  then  holds  that  ''after  a  contract  is  substan- 
tially completed  there  should  be  no  unnecessary  or 
imreasonable  delay  in  fully  completing  the  work  to  be 
done,"  and  that  the  lien  must  be  taken  within  sixty 
Vol.  14—14 
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days  from  such  substantial  completion.  In  Sanford  v. 
Frost,  41  Conn.  617,  the  unexplained  delay  in  doing  a 
*' trifling  amount"  of  work  upon  an  apparently  com- 
pleted building,  was  six  months,  and  a  bona  fide  pur- 
chaser had  intervened.  The  above  case  was  there 
followed. 

In  the  later  case  of  Cole  v.  Uhl^  46  Conn.  296,  the 
delay  was  from  December  1st  to  February  27th.  The 
court  held  it  distinguishable  from  both  the  above  cases 
because  the  additional  work  was,  although  still  small, 
greater  in  amount,  and  the  time  comparatively  short, 
but  more  especially  because  the  delay  was  by  the 
original  party  to  the  contract. 

In  Nichols  v.  Culver,  51  Conn.  177,  the  house  was 
substantially  completed  September  2oth.  The  whole 
work  came  to  $2,756.00.  November  22d  various  little 
matters  were  done,  worth  in  all  $14.13.  The  time  for 
filing  lien  was  held  to  date  from  this  last  work,  although 
it  is  said :  * '  If  it  appeared  that  this  work  might  have 
been  added  by  the  builder  for  the  mere  purpose  of  sav- 
ing his  lien,  we  should  not  feel  disposed  to  sanction  it ; 
or  if,  after  the  work  apparently  closed  by  the  putting 
on  of  the  blinds  in  September,  third  parties  had 
acquired  an  interest  in  good  faith  for  a  valuable  con- 
sideration, the  additional  work  might  come  within  the 
principle  of  the  decisions  in  4 1  Conn. ,  supra,  although 
the  marked  difference  in  the  period  of  delay  would 
occasion  some  hesitation,"  and  the  case  is  held  to  come 
within  Cole  v.  Uhl,  supra. 

Our  statute,  section  7527,  E.  S.  1894,  gives  the  lien 
upon  filing  with  the  recorder  the  proper  notice  ''within 
sixty  days  after  performing  such  labor  or  furnishing 
such  material." 

In  Stephenson  v.  Ballard,  82  Ind.  87,  the  law  is  thus 
declared:     ''In  the  case  at  bar,  the  claim  is  for  work 
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and  also  for  materials  in  repairing  a  dwelling  house, 
and  the  suit  is  by  the  original  contractors,  who  did  fhe 
work  and  furnished  the  mditerials  under  one  contract, 
and  the  notice  was  filed  within  sixty  days  after  the 
last  work  was  done,  but  not  within  sixty  days  after  the 
materials  were  furnished;  they  were  furnished  two 
months  before  the  last  work  done.  In  such  a  case 
upon  such  an  entire  contract,  the  statute  is  satisfied  if 
the  notice  is  filed,  as  it  was  in  this  case,  within  sixty 
days  after  the  last  work  done." 

Substantially  the  same  rule  is  announced  in  Hamil- 
ton V.  Naylor,  72  Ind.  171. 

In  Jeffersonville  Water  Supply  Co.  v.  Riter^  138  Ind. 
170,  a  stand-pipe  was  so  far  completed  as  to  be  ready 
for  testing  and  inspection  in  September,  but  it  was  not 
actually  tested  by  filling  with  water  until  November, 
when  leaks  were  found  which  were  closed  and  the  work 
finally  received.     The  court,  by  Howard,  J.,  held  that 
the  work  was  only  then  finished,  the  additional  labor 
being  in  fact  necessary  and  performed  by  the  mechanic. 
In  Worthen  v.  Cleaveland,  129  Mass.  570,  we  find  a 
case  closely  analogous  to  that  in  hand.     There  one  hav- 
ing a  contract  for  the  purchase  of  a  lot  to  be  carried 
out  by  April  1st,  employed  a  mechanic  to  build  a  cellar 
wall,  which  he  did  during  the  fall  and  warranted  it  to 
stand  through  the  winter,  but  it  did  not  do  so,  and  part 
was  injured  by  frost,  etc.     In  April,  after  the  rights  of 
the  purchaser  had  been  forfeited,  the  mechanic  to  make 
good  his    warranty    restored    the    wall.      The    court 
decided  that  the  time  allowed  for  filing  a  lien  would 
date  from  this  last  work  when  it  was  done  with  the 
knowledge  and  consent  and  at  the  request  of  the  owner 
of  the  fee,  although  if  done  voluntarily  without  such 
consent  it  would  not.     There  as  here  the  owner  against 
whom  the  lien  was  enforced  did  not  make  the  original 
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contract  for  the  work,  nor  did  the  original  employer 
specifically  direct  or  authorize  the  additional  work  to  be 
done,  but  the  one  owning  th^  fee  at  that  time  did  so  do. 

In  Turner  v.  Weiitworthy  119  Mass.  459,  a  small 
amoupt  of  additional  work  was  done  at  the  owner's 
request  seven  or  eight  months  after  the  other  was  per- 
formed. 

The  court  there  says:  *'The  evidence  showed  that 
the  petitioners  did  some  labor  and  furnished  some  mate- 
rials used  in  the  erection  of  the  building,  within  the 
thirty  days.  If  this  was  done  in  good  faith,  for  the 
purpose  of  completing  their  contract,  and  not  colorably 
in  order  to  revive  their  lien,  the  thirty  days  would  begin 
to  run  from  the  time  they  thus  performed  labor  and 
furnished  materials." 

To  substantially  the  same  effect  is  Hubbard  v.  Brown, 
8  Allen  500. 

Mclntyre  v.  Trautner^  C3  Cal.  429,  was  to  foreclose  a 
plumber's  lien.  About  the  middle  of  February  the 
defendant  objected  that  ''the  job  was  not  satisfactory," 
and  '*that  he  would  not  accept  it,"  etc.,  that  ''the  pipes 
leaked,"  and  requested  plaintiff  to  go  and  "put  them 
into  proper  shape. "  This  was  done  April  25,  1878,  and  the 
lien  filed  within  sixty  days  thereafter.  The  court  said: 
' '  The  defendant  cannot  be  heard  to  say  that  the  addi- 
tional work  done  at  his  request  to  complete  the  contract 
was  not  a  continuation  of  the  previous  work  and  done 
under  the  same  contract.     The  lien  was  filed  in  time." 

In  Gordon  Hardware  Co.  v.  San  Francisco,  efCy 
R,  R.  Co,,  86  Cal.  620,  the  work  on  the  railroad  under 
the  contract  was  completed  June  2d,  but  by  the  require- 
ment of  the  engineer,  two  weeks  additional  labor  was 
applied  to  removing  debris  dumi)ed  on  certain  land  con- 
trary to  the  contract.  Yet  the  time  for  filing  the  lien 
was  held  to  date  from  the  termination  of  this  work  not 
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called  for  by  the  contract,  but  done  simply  to  make 
good  the  party's  neglect  or  failure  to  comply  with  the 
contract. 

In  St.  Louts  Naf  I  Stock  Yards  r.  aHeillyy  85  Dl.  546, 
after  possession  was  taken  of  the  buildings,  defects  and 
omissions  were  discernible,  which  the  contractors,  by  the 
architect's  direction,  supplied.  It  was  held  that  the 
contracts  could  not  be  said  to  have  been  completed  imtil 
this  work  was  done,  «,nd  that  the  time  for  filing  notice 
then  began  to  run. 

We  have  not  here  an  effort  by  the  contractors  to  re- 
vive a  right  to  a  lien  already  lost,  because  when  this 
work  was  done  there  was  an  undisputed  right  to  file  the 
lien.  Kor  was  the  work  done  by  them  voluntarily  with- 
out the  knowledge  of  the  one  most  directly  interested, 
merely  for  the  purpose  of  extending  the  time  for  filing 
a  lien,  as  in  Heath  v.  Tyler^  44  Md.  312,  but  as  we 
have  already  stated,  the  work  was  done  in  good  faith, 
to  complete  and  carry  out  the  contract  and  at  the 
request  of  the  appellant,  whose  property  was  affected 
thereby;  and  under  our  statute  and  the  decisions  the 
time  allowed  for  filing  the  lien  dates  from  the  last  work 
done.  We  are  unable  to  construe  the  cases  cited  by 
appellant,  other  than  the  Pennsylvania  one,  as  deciding 
that  the  time  begins  to  run  from  the  date  of  the  last 
item  on  the  bill,  for  which  a  specific  charge  is  made. 
The  labor  in  question  was  required  to  complete  the  con- 
tract, and  compensation  therefor  was  included  in  the 
gross  sum  for  which  appellees  agreed  to  do  the  work. 

The  addition  of  the  words  *'June  2d,  last  labor  per- 
formed" did  not  add  anything  material  to,  nor  materi- 
ally alter  the  bill.  The  notice  already  stated  in  general 
terms  that  the  last  labor  had  been  done  within  sixty 
days.  The  addition  made  added  nothing  to  the  legal 
efifect,  because  the  material  fact  was,  whether  or  not 
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the  work  was  done  within  the  sixty  days ;  whether  on 
one  particular  day  or  another  did  not  matter. 

With  the  view  we  have  taken  of  the  main  question 
involved,  we  have  not  found  it  necessary  to  determine 
technical  questions  raised. 

Judgment  afl&rmed. 

Beinhard  and  Lotz,  J.  J.,  dissent. 

Filed  January  21, 1896. 


No.  1,700. 

The  Board  of  Commissioners  of  DeKalb  County  t;. 
The  Auburn  Foundry  and  Machine  Works. 
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Ck)UNTY. — Repairs  on  County  Buildings. — Liability  for  Benefits. — 
A  county  is  liable  for  the  benefits  received  from  labor  done  and  ma- 
terials furnished  in  making  repairs  in  county  buildings,  under  & 
contract  with  the  county  commissioners,  although  the  contract  is 
ultra  vires,  because  the  board  was  not  in  session  when  it  was  exe- 
cuted. 

Samb. — Liability  for  Claim  for  Repairs  on  County  Buildings. — ^A 
claim  for  labor  done  and  material  furnished  in  repairing  county 
buildings  is  not  defective  in  this  State,  because  made  against  the 
commissioners  of  the  county,  and  not  against  the  board  of  commis- 
sioners. 

County  Commissioners. — AlUrwance  of  Claim.— Conclusive  Adjudi- 
cation.— The  allowance  or  refusal  to  allow  a  claim  against  a  county 
in  this  State,  by  the  board  of  commissioners,  does  not  necessarily 
constitute  an  adjudication  which  is  conclusive  if  not  appealed 
from. 

Evidence. — Mechanics*  Lien. — Work  and  Materials  Furnished  at 
Request  of  County  Commissioners. — Former  Adjudication. — It  is 
competent  to  show  by  parol  that  work  done  and  materials  furnished 
at  the  request  of  the  county  board  of  commissioners,  in  addition  to 
that  called  for  by  written  contracts,  was  not  litigated  in  a  former 
allowance  by  the  boanl  of  a  claim  under  the  written  contract,  even 
if  such  allowance  be  considered  an  adjudication. 
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IinvRROGATORiES  TO  JuRY. —  When  Will  Not  Override  General 
Verdict — Answers  to  interrogatories  will  not  override  the  general 
verdict,  unless  th^  are  absolutely  irreconcilable  with  it  upon  any 
reasonable  hypothesis. 

From  the  Steuben  Circuit  Court. 
Croxton  &  Powers  and  W.  L,  Penfieldy  for  appellant. 
J.  W.  Baxter,  C.  A.  O.  McClellan  and  F.  S.  Rohy, 
for  appellee. 

LoTZ,  J. — The  appellee  filed  and  presented  to  the 
board  of  commissioners  of  DeKalb  county  a  claim  for 
money,  and  asked  that  it  be  allowed.  This  was  refused 
and  appellee  then  appealed  to  the  circuit  court  of  DeKalb 
county.  The  venue  was  changed  to  the  Steuben  Circuit 
Court.  In  the  latter  court  the  cause  was  tried  by  a 
jury,  and  a  general  verdict  of  $100.00  returned  in  favor 
of  appellee,  upon  which  judgment  was  rendered. 

Assignments  of  error  call  in  question  the  sufficiency 
of  each  paragraph  of  the  complaint  to  withstand  appel- 
lant's demurrer  for  want  of  facts. 

The  first  paragraph  avers  in  substance  that  on  the 
20th  day  of  November,  1892,  the  defendant  requested 
the  plaintiff  to  furnish  certain  materials  and  do  certain 
work  in  the  repair  of  the  county  jail ;  that  while  the 
repairs  were  in  progress  it  was  ascertained  that  it  would 
be  necessary  to  place  a  new  boiler  in  the  stead  of  the 
old  one  situate  therein  ;  that  thereupon  on  the  6th  day 
of  December,  1892,  the  plaintiff  and  defendant  entered 
into  a  written  contract  in  which  the  plaintiff  agreed  to 
build  and  complete  the  boiler,  and  for  which  the  defend- 
ant agreed  to  pay  the  sum  of  $490,  and  the  costs  of 
attaching;  that  about  the  same  time  the  defendant 
concluded  to  heat  the  court-house  by  steam,  and  that 
the  plaintiff  and  defendant  thereupon  entered  into 
another  written  contract,  in  which  the  plaintiff  agreed 


216        APPELLATE  COURT  OF  INDIANA, 

Board  of  Corn's  of  DeKalb  Co.  v.  Auburn  Foundry  &  Machine  Works 

to  build  and  complete  the  steam  plant  necessary  to  heat 
the  court-house,  si>ecifying  particularly  the  articles  that 
should  be  furnished,  and  stipulating  {hat  the  plant  so 
furnished  should  be  connected  with  the  boiler  in  the  jail, 
the  same  to  be  in  running  order  and  to  the  satisfaction 
of  the  defendant,  for  which  the  defendant  agreed  to 
pay  the  sum  of  $1,250  ;  that  after  the  execution  of  the 
contracts  the  plaintiff  commenced  to  build  and  construct 
the  steam  plant  and  boiler  under  the  written  contracts  ; 
that  during  the  time  it  was  so  engaged  at  work  the 
defendant  ascertained  that  it  would  be  necessary  to 
replace  many  of  the  attachments,  valves  and  pipes  therein 
in  use  in  the  jail,  which  were  old  and  almost  worth- 
less ;  and  that  it  would  be  necessary  to  make  a  doorway 
and  entrance  to  the  jail,  and  to  connect  the  steam  plant 
with  the  water-closets  adjoining  the  jail;  that  the 
defendant  requested  the  plaintiff  to  proceed  and  do  all 
such  work  find  to  furnish  all  the  materials  necessary  to 
complete  the  same,  which  the  plaintiff  proceeded  to  do, 
and  that  under  such  parol  contract  the  plaintiff  per- 
formed work  and  furnished  materials  of  the  value  of 
$G00 ;  that  the  plaintiff  fully  performed  its  part  of  the 
written  contracts,  and  the  defendant  settled  and  paid  it 
the  contract  price  agreed  upon,  and  that  the  defendant 
also  paid  it  for  the  repairs  made  before  the  written  con- 
tracts were  executed ;  that  there  is  due  and  unpaid  on 
account  of  the  additional  work  and  materials  furnished 
under  the  parol  contract  the  sum  of  $000.  Filed  with 
this  paragraph  as  exhibits  are  copies  of  the  written  con- 
tracts and  itemized  statements  of  account  for  the  labor 
done  and  material  furnished. 

The  second  paragraph  declares  on  account  for  work 
and  labor,  and  materials  furnished. 

The  appellant  contends  that  each  paragraph  is  bad 
because  there  is  no  averment  that  the  board  of  commis- 
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sioners  were  in  session  at  the  time  the  contracts  were 
made,  or  the  request  made  for  the  work  and  materials, 
and  the  case  of  Archer  v.  Board,  etc. ,  3  Blackf .  501,  is  re- 
lied ui)on  as  being  decisive  of  this  question.  The  case  cited 
gives  some  support  to  this  contention,  but  the  later 
cases  hold  that  it  is  not  necessary  to  allege  all  the  steps 
which  the  law  requires  to  be  taken  in  order  to  render 
the  county  liable.  Board,  etc,  v.  Shrader,  36  Ind.  87. 
If  the  contract  were  an  executory  one,  it  might  be 
necessary  to.  prove  that  it  was  entered  into  while  the 
board  was  lawfully  in  session,  but  when  the  contract 
has  become  executed  and  the  county  has  obtained  a 
benefit  under  it,  it  will  be  liable  for  the  benefits  received, 
although  the  contract  was  ultra  vires.  Smith  v.  Board, 
etc.  J  6  Ind.  App.  153,  and  cases  there  cited ;  Wright  v. 
Hughes,  119  Ind.  324. 

It  has  been  decided  by  this  court  that  the  county  is 
liable  upon  an  implied  contract.  Board,  etc.,  v.  Trees, 
12  Ind.  App.  479. 

It  is  next  insisted  that  the  complaint  is  bad  because 
the  claim  is  made  against  the  ^'commissioners  of  DeKalb 
county"  and  not  against  the  ''board  of  commissioners 
of  DeKalb  county."  There  is  no  merit  in  this  conten- 
tion.    Board,  etc.,  v.  Loeb,  68  Ind.  29. 

Several  paragraphs  of  answer  were  filed,  the  general 
denial,  payment,  former  adjudication,  set-off  and  coun- 
terclaim. The  jury,  with  their  general  verdict,  returned 
answers  to  interrogatories.  It  is  insisted  that  the  special 
findings  overthrow  the  general  verdict.  It  appears  from 
the  evidence  and  findings  that  the  appellee,  after  all  the 
Tvork  had  been  done,  filed  its  claim  before  the  board  for 
the  sum  of  $1,740,  being  the  full  amount  of  the  contract 
price  under  the  written  contracts,  and  that  the  same  was 
allowed  by  the  board,  and  that  the  allowance  still  re- 
mains in  full  force  and  unappealed  from.     It  is  insisted 
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that  the  written  contracts  and  additional  work  done  hy 
the  request  of  the  board  while  complying  with  them 
constitute  a  special  transaction,  and  that  the  allowance 
constitute  an  adjudication  and  settlement  of  all  the 
matters  contained  in  this  controversy. 

The  allowance  or  the  refusal  to  allow  a  claim  against 
the  county  by  the  board  of  commissioners  does  not  nec- 
essarily constitute  an  adjudication.  Board,  etc.,  v. 
Nichols,  139  Ind.  611;  Bowen  v.  Hester,  144  Ind. 
Sup.  511. 

If  it  be  conceded  that  the  allowances  made  by  the 
board  in  this  case  were  adjudications,  it  does  not  follow 
that  the  claim  for  the  additional  work  and  labor  and 
materials  were  adjudicated.  The  allowances  were  on 
account  of  the  special  contracts,  while  the  claim  here  in 
controversy  arises  out  of  a  parol  contract.  It  was  proper 
to  show  by  parol  that  the  claim  in  controversy  was  not 
litigated  in  the  former  allowances.  There  was  evidence 
tending  to  show  that  this  claim  was  not  included  in  the 
former  allowances.  This  being  true,  this  court  cannot 
disturb  the  verdict  under  such  circumstances.  The  same 
conclusion  is  reached  if  the  allowances  be  considered  as 
a  settlement. 

Answers  to  interrogatories  will  not  override  the  gen- 
eral verdict  unless  they  are  absolutely  irreconcilable 
with  it  upon  any  reasonable  hypothesis.  Keely  Brewing 
Co.Y.  Parnin,  13  Ind.  App.  5S8.  No  such  conflict  ex- 
ists in  this  case.  In  fact,  the  answers  tend  to  support 
rather  than  to  overthrow  the  general  verdict. 

It  is  further  contended  that  the  court  erred  in  ad- 
mitting certain  evidence  offered  by  the  appellee.  The 
record  in  this  case  is  voluminous,  containing  nearly 
twelve  hundred  pages.  The  appellant  has  not  complied 
with  the  rules  of  this  court  in  making  marginal  notes, 
nor  is  our  attention  called  to  the  pages  where  the  alleged 
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error  occurs.  Under  these  circumstances,  and  consider- 
ing the  small  amount  of  recovery,  this  court  will  not 
search  the  record.  American  Fire  Ins.  Co.^  v.  Siskj9 
Ind.  App.  305. 

Judgment  affirmed. 

Filed  January  22, 1896. 


No.  1,749. 

Board  of  Commissioners  of  Johnson  County  v. 

Hemphill. 

COXTNTY. — Defective  Approach  to  Bridge, — Personal  Injury. — Ida- 
btlity, — ^A  county  is  not  liable  for  personal  injuries  occasioned  by 
the  defective  condition  of  the  approach  to  a  bridge,  under  the  stat- 
ute imposing  upon  the  county  commissioners  the  duty  of  keeping 
in  repair  all  bridges,  unless  expressly  made  so  by  statute. 

From  the  Bartholomew  Circuit  Court. 
T.  W.  Woollen,  for  appellant. 
M.  L.  Herbert,  for  appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judgment 
against  the  appellant  for  personal  injuries  received  on 
account  of  the  defective  and  unsafe  condition  of  the 
approach  to  a  bridge  which  spanned  a  creek  or  stream. 

It  has  been  held  in  this  State  that  the  approaches  to 
a  bridge  are  a  part  of  the  bridge  itself.  Board,  etc., 
V.  Sisson,  2  Ind.  App.  311;  Board,  etc.,  v.  Deprez, 
^dmr.,  87  Ind.  509. 

And  for  many  years  the  law  has  been  settled  in  this 
State  that   the  statute  imposing  upon  the  board  of 
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county  commissioners  the  duty  of  keeping  in  repair  all 
bridges  over  watercourses,  made  the  county  liable  for 
any  neglect  of  that  duty  resulting  in  injury  to  a  trav- 
eler while  crossing  such  bridge.  House  v.  Board,  etc. , 
60  Ind.  580;  Pritchett  v.  Board,  etc.,  62  Ind.  210; 
Patton  V.  Board,  etc.,  96  Ind.  131;  Board,  etc.,  v. 
Mutchler,  137  Ind.  140  ;  Cones  v.  Board,  etc.,  137  Ind. 
404;  Board,  etc.,  v.  Wagner,  Admr.,  138  Ind.  609; 
Board,  etc.,  v.  Nichols,  139  Ind.  611.  And  this  court 
has  adhered  to  the  rule.  See  Board,  etc. ,  v.  Brod, 
3  Ind.  App.  585;  Park  v.  Board,  etc.,  3  Ind.  App. 
536;  Board,  etc.,  v.  Sappenfield,  6  Ind.  App.  577; 
Board,  etc.,  v.  Castetter,  7  Ind.  App.  309 ;  Board,  etc., 
V.  Blair,  Admr.,  8  Ind.  App.  574;  Board,  etc.,  v.  Ells- 
worth, Admr.,  9  Ind.  App.  566;  Reinhart  v.  Board, 
etc.,  9  Ind.  App.  572. 

In  the  case  of  Board,  etc.,  v.  Allman^  142  Ind.  573, 
the  supreme  court  overruled  its  former  holdings  say- 
ing that  counties,  ' '  being  subdivisions  of  the  State,  are 
instrumentalities  of  government,  and  exercise  author- 
ity given  by  the  State,  and  are  no  more  liable  for  the 
acts  or  omissions  of  their  officers  than  the  State." 

Following  the  case  last  cited,  this  court  has  an- 
nounced the  same  rule.  Board,  etc.,  v.  Coffenherry, 
14  Ind.  App.  —  42    N.  E.  Rep.  491. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 

Filed  January  22,  1896. 
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No.  1,890. 

Huntington- White  Lime  Co.  v.  Mock. 

Partnership. — ExectUing  Note  after  Dissolution. — A  partner  has  no 
authoritj  to  execute  a  negotiable  note  in  the  name  of  the  firm  after 
its  dissolution,  except  by  the  consent  of  his  partner. 

New  Trial. — Newly  Discovered  Evidence. — A  new  trial  will  not  be 
granted  for  newly  discovered  evidence  not  procured  because  of  the 
belief  that  the  witness  was  dead,  due  to  the  fact  of  the  parties  hear- 
ing that  the  son  of  the  witness'  father  was  dead,  and  his  belief  that 
there  was  but  one  son,  where  investigation  would  have  disclosed 
the  facts  and  enabled  him  to  procure  the  witness. 

From  the  Delaware  Circuit  Court. 
France  &  Dungariy  for  appellant. 
Gregory  &  Silverburg^  for  appellee. 

Gavin,  C.  J. — One  partner  has  no  authority  to  exe- 
cute a  negotiable  note  in  the  name  of  the  firm  after 
the  dissolution  of  the  partnership  except  by  the  consent 
of  his  partner.  2  Bates  on  Partshp.,  sections  693,  694 ; 
Stair  V.  Richardsoriy  108  Ind.  429. 

There  was  abundant  evidence  to  show  that  although 
appellant  shipped  its  goods  to  Muncie  billed  to  the  firm 
of  ' '  Mock  &  Smith, '.'  this  firm  did  not  order  them  nor 
did  it  receive  or  use  them,  but  that  they  were  ordered* 
in  the  firm  name  by  one  not  in  their  employ  and 
wholly  unauthorized  to  do  so,  who  received  them  and 
made  use  of  them. 

It  is  true  there  is  evidence  to  the  contrary,  but  the 
jury  and  trial  court  have  determined  the  conflict  and 
this  it  was  peculiarly  their  province  to  do. 

A  new  trial  is  sought  for  newly  discovered  evidence, 
but  the  showing  of  diligence  is  not  sufficient.  The 
quantum  of  diligence  required  is  quite  fully  considered 
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in  the  recent  opinion  of  Judge  Ross  in  East  v.  McKee, 
14  Ind.  App.  45. 

The  courts  uniformly  enforce  a  strict  and  stringent 
rule  before  granting  a  new  trial  for  this  reason.  The 
failure  of  appellant  to  procure  the  evidence  of  Ralph 
Smith  seems  to  have  been  caused  by  its  belief  that  T.  J. 
Smith  had  but  one  son,  and  that  when  it  received  infor- 
mation that  '*T.  J.  Smith  &  Son,"  who  had  done  busi- 
ness as  partners,  were  dead,  therefore  Ralph  Smith  was 
dead.  No  facts  appear  either  in  the  affidavits  or  evi- 
dence to  justify  this  belief.  So  far  as  is  disclosed,  appel- 
lant's officers  simply  jumped  to  this  conclusion  without 
investigation  or  inquiry.  The  other  witnesses,  also,  it 
seems  to  us,  should  by  the  exercise  of  proper  care  have 
been  discovered.  In  the  first  place,  had  appellant  found 
Ralph  Smith,  he  would  doubtless  have  disclosed  to  it 
the  names  of  these  other  witnesses  as  probably  conver- 
sant with  the  facts,  they  being  the  lessee  and  part  occu- 
pants of  the  building  at  No.  321  S.  Walnut  street  in 
Muncie,  where  it  was  claimed  that  ''Mock  &  Smith"  had 
an  office  and  did  business.  This  is  the  principal  fact 
sought  to  be  shown  by  them.  It  was  known  to  appel- 
lant to  be  a  material  fact  before  the  trial  and  one  of 
appellant's  officers  testified  that  he  was  at  the  office  at 
this  place  and  found  that  it  was  shared  by  another. 
Diligence  would  have  required  that  the  ownership  of 
the  real  estate  should  have  been  ascertained,  inquiry 
made  of  the  owner  as  to  the  lessees  and  occupants  and 
from  them  as  to  their  knowledge  of  Mock  &  Smith's 
occupancy  of  this  office.  Nothing  of  this  kind  seems 
to  have  been  done.  There  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 

LoTZ,  J.,  did  not  participate. 

Filed  January  23,  1896. 
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No.  1,639. 

Millikan  v,  Werts  et  al. 

Judgment. — Bes  Adjudicata. — Judgment  in  Ejectment. — Tax  Title. — 
A  judgment  in  ejectment  by  one  claiming  under  a  tax  title,  ex- 
pressly decreeing  that  the  tax  title  deed  is  invalid,  is  conclusive  of 
a  claim  for  taxes,  under  section  8641,  R.  S.  1804,  providing  that  the 
court  shall  ascertain  the  amount  due  the  party  holding  the  tax 
deed  and  claiming  a  decree  for  the  payment  thereof,  where  no 
reservation  of  the  claim  for  taxes  is  contained  in  the  judgment, 
although  the  judgment  states  that  no  evidence  was  offered  as  to 
the  amoimt,  as  the  deed  itself  is  evidence  of  some  amount. 

From  the  Boone  Circuit  Court. 

Holstein  &  Barrett  and  C,  M.  Zion,  for  appellant. 
O.  P.  MahaUy  for  appellees. 

LoTZ,  J. — The  appellant  was  the  plaintiflf  below.  In 
his  complaint  he  asked  for  the  review  of  a  judgment 
entered  at  the  preceding  term  of  the  circuit  court.  The 
court  sustained  the  defendants'  demurrers  to  the  com- 
plaint, and  rendered  final  judgment  for  them.  The 
only  question  involved  in  this  appeal  is  the  sufficiency 
of  the  complaint. 

The  material  facts  alleged  are,  that  on  the  25th  day 
of  February,  1881,  certain  lands  in  Boone  county  were 
duly  sold  for  the  non-payment  of  taxes  assessed  thereon ; 
that  the  appellant  became  the  purchaser  and  received 
the  usual  certificate  of  purchase  ;  that  the  amount  for 
which  the  lands  were  sold  was  $157.36 ;  that  no 
redemption  was  made,  and  that  on  the  13th  day  of  March, 
1883,  the  appellant  received  a  tax  deed  for  the  lands, 
which  was  duly  recorded;  that  subsequently  to  the  sale, 
and  execution  of  the  deed,  the  appellant,  from  year  to 
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year,  paid  the  taxes  on  the  land  and  certain  ditch  assess- 
ments, amounting  in  the  aggregate  to  about  $1,000; 
that  in  July,  1887,  the  appellant  brought  a  suit  before  a 
justice  of  the  peace  in  Boone  county,  against  the  defend- 
ants, for  the  possession  of  said  lands ;  that  the  appellees 
caused  said  action  to  be  transferred  to  the  Boone  Circuit 
Court,  because  as  they  alleged  the  title  to  the  realty  was 
involved  ;  that  in  the  circuit  court  the  cause  was  tried, 
and  it  was  adjudged  and  decreed  that  the  plaintiff  was 
not  entitled  to  the  possession  of  the  lands,  and  that  the 
tax  title  deed  so  executed  to  the  plaintiff  was  invalid, 
for  the  reason  that  the  person  against  whom  the  taxes 
were  assessed  had  personal  property  in  Boone  county, 
out  of  which  the  taxes  for  which  said  lands  were  sold 
could  have  been  collected,  and  that  the  court  further 
specifically  found  that  no  evidence  was  offered  as  to  the 
amount  of  the  taxes  which  had  been  paid  on  said  real 
estate  by  the  plaintiff ;  and  it  is  further  averred  that 
the  question  of  the  amount  of  the  plaintiff's  hen  on  said 
land  for  and  on  account  of  such  taxes  so  paid  was  not 
passed  upon  or  adjudicated  in  said  action,  and  that  the 
only  question  in  issue  in  said  action  was  the  plaintiff's 
right  to  the  possession  of  said  realty ;  that  no  issue  was 
formed  or  tried  as  to  the  amount  of  the  taxes  against 
said  lands. 

In  September,  1894,  the  appellant  filed  his  complaint 
in  the  Boone  Circuit  Court  to  enforce  a  lien  for  the 
taxes  and  assessments  paid,  and  for  equitable  relief, 
alleging  the  facts  substantially  as  above  stated.  A 
demurrer  for  want  of  facts  was  sustained  to  this  Com- 
plaint, and  final  judgment  rendered  against  the  plain- 
tiff. It  is  this  judgment  that  the  complaint  in  this  case 
seeks  to  review.  The  question  here  presented  is  whether 
or  not  the  claim  for  taxes  was  adjudicated  in  the  eject- 
ment  proceedings. 
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In  the  administration  of  justice  there  is  no  principle 
more  firmly  settled  than  that  whenever  a  matter  is  fin- 
ally adjudicated  and  determined  by  a  comi)etent  tribu- 
nal it  is  considered  forever  at  rest.  If  it  were  otherwise 
property  and  personal  rights  would  be  frequently  jeopar- 
dized. This  exposure  would  be  a  constant  and  fruitful 
source  of  litigation.  The  peace  and  repose  of  society  is 
measurably  dependent  upon  this  principle,  and  it  is  the 
policy  of  the  law  to  preserve  and  enforce  it  in  all  propter 
cases.     Fischli  v.  Fischli,  1  Blackf.  360. 

This  principle  is  easily  comprehended,  but  its  applica- 
tion is  often  attended  with  difficulty.  It  is  important 
to  know  what  matters  were  involved  in  the  controversy, 
and  upon  which  the  judgment  of  the  court  operated.  It 
is  apparent  that  if  the  adjudication  be  permitted  to 
extend  to  or  include  matters  not  properly  involved, 
frequent  hardship  and  injustice  would  result.  The  par- 
ties to  a  controversy  have  the  right  to  bring  the  matters 
before  the  court  which  they  wish  adjudicated.  This 
they  do  by  their  pleadings.  Hence  we  look  to  the  plead- 
ings and  issues  to  determine  what  matters  were  adjudi- 
cated. The  proposition  that  the  judgment  of  a  court 
having  jurisdiction  of  the  parties  and  subject-matter  is 
conclusive  means  nothing  more  than  that  the  judgment 
is  conclusive  upon  all  questions  which  were  or  might 
have  been  litigated  and  determined  within  the  issues 
before  the  court.     Whitney  v.  Marshall^  138  Ind.  472. 

It  frequently  happens  that  matters  are  within  the 
issues  when  the  judgment  concerning  them  is  silent. 
In  such  cases  it  may  be  shown  by  parol  what  was  acta- 
ally  litigated. 

At  common  law  ejectment  was  a  purely  possessory 
action  and  the  judgment  was  no  bar  even  to  another 
action  for  the  possession.  Nor  did  the  judgment  bar 
Vol.  14—15 
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equitable  defenses.     Tyler  Eject.,  p.  584;  592  Vanfleet 
Form.  Adj.,  section  8. 

An  action  in  ejectment  under  the  code  procedure  does 
not  necessarily  involve  the  title.  K  title  is  not  involved 
the  judgment  rendered  does  not  adjudicate  the  title. 
King  v.  Tovmshend,  141  N.  Y.  358 ;  Vanfleet  Form. 
Adj.,  section  399.  But  the  title  may  be  put  in  ques- 
tion  by  either  party  and  when  it  is  each  party  is  bound 
to  bring  forth  all  claims,  both  legal  or  equitable,  which 
he  has  and  have  them  adjudicated  or  the  judgment 
will  forever  bar  them.  Vanfleet  Form.  Adj.,  section  183. 

The  title  to  the  real  estate  in  the  ejectment  proceed- 
ings before  us  was  put  in  the  issue  although  the  plead- 
ings concerning  the  tax  deed  and  the  claim  for  taxes 
are  silent.  In  section  8641,  Bums  R.  S.  1894,  it  is  pro- 
vided that  in  an  action  in  ejectment  or  other  action 
either  in  law  or  in  equity,  if  a  tax  deed  shall  prove 
to  be  invalid  or  ineffectual  to  convey  title,  the  court 
shall  ascertain  the  amount  due  the  party  holding  the 
tax  deed  and  decree  a  lien  on  the  lands  therefor ;  and 
this  may  be  done,  though  no  such  relief  is  asked  and  the 
pleadings  are  silent  concerning  the  claim  for  taxes. 
Jones  V.  Foley,  121  Ind.  180. 

It  is  expressly  averred  in  the  complaint  that  the 
claim  for  taxes  was  not  adjudicated.  But  this  aver- 
ment cannot  control  if  as  a  matter  of  law  the  taxes  and 
the  lien  therefor  were  necessarily  involved  in  the  judg- 
ment rendered  in  the  ejectment  proceedings.  Under 
the  statute  and  decisions  in  this  State,  we  are  of  the 
opinion  that  the  claim  for  taxes  was  involved  in  the 
ejectment  proceedings. 

The  judgment  further  expressly  decreed  that  the  tax 
title  deed  was  invalid  and  that  no  evidence  was  offered 
as  to  the  amount  of  taxes  paid. 

It  is  difficult  to  understand  how  the  court  could  have 
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reached  the  conclusion  that  no  evidence  was  offered  as 
to  the  amount  of  taxes.  The  deed  itself  was  evidence 
of  some  amount.  The  court  could  not  have  decreed  the 
deed  invalid  unless  it  was  in  evidence. 

The  parties  to  an  action  have  the  right  to  reserve  any 
particular  matter  from  the  force  of  the  adjudication 
and  leave  it  open  for  further  determination.  If  the 
court  upon  its  own  motion,  in  its  judgment  and  decree, 
exclude  from  its  operation  any  particular  matter  and 
the  parties  do  not  make  any  motion  to  modify  or  make 
any  objection  thereto  and  do  not  in  any  way  assail  the 
judgment  rendered,  they  will  be  deemed  to  have  con- 
sented that  the  question  be  excluded  from  the  force 
of  the  adjudication.  That  is  what  was  done  in  the 
ejectment  proceedings  before  us.  In  Ulrichv.  Drischell^ 
88  Ind.  354  (363),  it  was  said:  ''It  is  agreed  on 
all  sides,  that  where  a  lien  is  expressly  reserved  from  the 
operation  of  a  decree,  it  is  not  barred  or  impaired,  and 
if  the  api)ellee's  lien  was  reserved  from  the  effect  of  the 
decree,  then  he  may  enforce  it. " 

This  case  was  approved  and  followed  in  Indianapo- 
lis,  etc,  R.  W,  Co,  v.  Ceiiter  Tp.,  130  Ind.  89. 

Whether  or  not  this  principle  applies  to  the  case  at  bar, 
depends  upon  the  construction  to  be  given  to  section 
SC41,  supra.  The  language  there  used  is :  ' '  The  court 
shall  ascertain  the  amount  due  to  the  party  holding 
such  tax  deed,  *  *  and  shall  decree  the  payment 
thereof,  *  *  *  and  shall  decree  that  such  lands 
be  sold  therefor." 

If  this  duty  enjoined  upon  the  court  is  an  imperative 
one,  one  from  which  it  cannot  escape,  then  the  reser- 
vation in  the  judgment  cannot  save  appellant's  tax  lien. 

We  can  readily  conceive  conditions  where  it  would  be 
impossible  for  the  court  to  comply  with  this  statute. 
Suppose  that  Millikan  had  been  in  possession  and  that 
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Werts  had  brought  ejectment  alleging  that  she  waa 
the  owner  and  entitled  to  the  possession,  and  Millikan 
had  made  default  or  offered  no  evidence  whatever  of 
the  nature  and  character  of  his  holding  or  of  his  claim, 
the  court  would  not  then  be  able  to  render  a  decree 
ascertaining  the  amount  of  the  tax  lien.  It  is  only  in 
such  cases  as  where  the  parties  seek  it  and  ask  it  and  it 
is  made  to  appear  that  one  of  the  parties  has  a  tax: 
deed,  that  the  duty  is  made  imperative  upon  the  court. 

It  would  seem  that  if  neither  party  asks  that  the  tax 
lien  be  ascertained  and  foreclosed,  they  might  by 
agreement  reserve  it  from  the  adjudication,  and  if  they 
might  reserve  it  by  agreement  they  will  be  deemed  to 
have  reserved  it  if  the  court  renders  a  judgment  making" 
such  reservation  and  to  which  they  make  no  objection. 

But  in  this  case  it  does  not  directly  appear  from  the 
averments  that  the  reservation  was  contained  in  the 
judgment  itself.  If  the  reservation  was  not  contained 
in  the  judgment,  then  the  claim  for  taxes  must  be 
deemed  to  have  been  adjudicated. 

It  is  by  force  of  our  statute  that  the  judgment  lit 
ejectment  adjudicates  the  claim  for  taxes,  hence  the 
cases  cited  and  relied  upon  by  the  appellant  are  not  con- 
trolling. The  appellant  also  cites  and  relies  upon  a  line 
of  cases  which  hold  that  when  the  plaintiff  is  defeated 
because  his  cause  of  action  had  not  accrued  at  the  time 
he  instituted  the  suit,  the  judgment  rendered  does  not 
bar  another  action.  Roberts  v.  NorriSy  67  Ind.  386  ; 
Williams  v.  Lewis,  124  Ind.  344. 

These  cases,  however,  we  do  not  deem  in  point,  for 
here  the  appellant  relied  upon  his  tax  deed  to  give  him. 
possession,  and  he  failed  because  it  was  invaUd  to  confer 
title.  Whatever  cause  of  action  he  had  either  as  a  claim, 
of  title  or  for  a  hen  upon  the  realty,  had  fully  matured, 
and  was  in  existence  at  the  time  he  instituted  his  suit. 
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He  did  not  fail  because  his  action  had  not  accrued. 
The  moment  his  claim  of  title  failed  that  of  his 
adversaries  was  established.  He  was  in  court,  and  his 
adversary  was  claiming  title,  and  if  he  wished  to  secure 
any  claim  of  any  kind  against  the  lands  he  was  bound 
to  assert  it  then.  This  he  could  do  under  our  statutes 
without  having  pleaded  or  asked  for  any  such  relief. 
Jones  V.  Foley ^  supra. 

The  appellant,  relying  upon  Beard,  Treas. ,  v.  Allen, 
141  Ind.  243 ;  Adams  v.  Davis,  109  Ind.  10 ;  Rinard  v. 
Nordyke,  Treas.,  76  Ind.  130,  and  other  cases,  insists 
that  the  lien  for  taxes  is  perpetual,  and  that  nothing 
short  of  payment  can  serve  to  discharge  or  release 
the  property  from  such  charges. 

We  do  not  understand  that  these  decisions  go  so  far 
as  to  say  that  the  person  who  makes  the  claim  for  taxes 
may  not  voluntarily  release  them,  or  estop  himself 
either  by  record  or  in  pais.  If  this  were  a  suit  by  the 
appellee  against  the  appellant  to  quiet  title,  and  the 
appellant  failed  to  assert  his  claim  for  taxes,  surely  it 
would  not  be  contended  that  the  judgment  would  not 
"be  a  bar  to  a  further  claim  on  account  of  the  same. 
Chreen  v.  Olynn,  71  Ind.  336. 

It  is  further  contended  that  as  the  larger  portion  of 
the  taxes  were  paid  since  the  sale  as  appears  by  the  aver- 
ments the  judgment  could  not  bar  those  paid  since  the 
execution  of  the  deed. 

It  is  a  familiar  rule  that  a  single  entire  cause  of  action 
<;annot  be  split  up,  and  that  a  judgment  rendered  on  a 
part  of  an  entire  cause  of  action  will  be  a  bar  to  the 
remainder. 

The  api)ellant's  claim  for  a  tax  lien  springs  from  the 
tax  deed.  Without  the  deed  he  could  not  assert  or  claim 
a  lien..  The  taxes  and  assessments  paid  subsequently  to 
the  sale  were  made  to  protect  the  lien  already  acquired^ 
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and  by  force  of  the  statute  were  added  to  it  and  con- 
stituted a  part  of  a  single  claim.  Without  the  tax  title, 
all  payments  made  by  the  appellant  would  have  been 
but  voluntary  payments. 

It  is  lastly  contended  that  all  the  equities  of  this  case 
are  with  the  appellant*;  and  that  to  hold  that  the  judg- 
ment estops  him  from  making  any  claim  for  the  tax  as 
paid,  gives  the  appellees  about  $1,000  of  appellant's 
money  for  nothing.  This  asserted  to  be  little  less  than. 
''judicial  robbery." 

It  may  be  true  that  this  result  works  a  hardship,  in 
this  particular  instance,  but  if  so  it  is  one  that  the 
appellant  had  the  opportunity  to  have  prevented  if  he  had 
taken  the  proper  steps  when  the  trial  of  the  ejectment 
proceedings  was  had. 

Judgment  afl&rmed. 

Filed  January  23,  1896. 


No.  1.513. 

Jessup  v.  The  State. 

Variance. — Indictment  and  Proof. — Gaming  House. — Proof  that  & 
witness  before  a  grand  jury,  in  a  prosecution  for  permitting  per- 
sons to  remain  in  defendant's  building  for  the  purpose  of  gaming- 
therein,  knew  the  names  of  the  persons  engaged  in  the  gambling, 
is  not  a  fatal  variance  from  an  indictment  alleging  that  such  per- 
sons were  unknown  to  the  grand  jurors,  where  the  evidence  shows, 
a  continuing  offense  and  the  names  of  the  persons  engaged  in  th» 
gambling  are  only  an  incidental  matter. 

From  the  Gibson  Circuit  Court. 
W.  W.  Medcalf,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  and  W.  E.  Cox^ 

for  State. 
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LoTZ,  J. — The  indictment  in  this  case  charged  that 
the  appellant,  who  being  the  keeper  of  a  certain  build- 
ing did  unlawfully  and  knowingly  permit  persons,  to 
the  grand  jurors  unknown,  to  be  and  remain  playing 
and  gaming  therein  at  cards  and  dice,  to  and  with  each 
other  for  money .  See  section  2173,  Bums  R.  &.  1894  (sec- 
tion 2079,  R.  S.  1881).  The  appellant  was  tried  and 
convicted,  and  in  this  appeal  he  has  assigned  as  error 
the  overruling  of  his  motion  for  a  new  trial.  He  asserts 
that  the  finding  is  contrary  to  the  law. 

It  is  further  contended  that  the  proof  shows  that  the 
names  of  the  i)ersons  who  engaged  in  the  gambling  were 
known,  or  could  have  been  known  to  the  grand  jury, 
and  that  this  constitutes  a  fatal  variance.  The  only 
evidence  upon  this  point  was  given  by  one  of  appellant's 
witnesses.  This  witness  testified  that  he  was  before  the 
grand  jury,  and  that  he  knew  at  that  time  the  persons 
engaged  in  gambling  in  the  building,  and  that  he  could 
have  given  the  names  if  the  inquiry  had  been  made  of 
him. 

The  appellant  relies,  in  support  of  his  contention,  upon 
the  case  of  Blodget  v.  State,  3  Ind.  403,  and  of  the 
cases  approving  that  decision.  Stone  v.  State,  30  Ind. 
115 ;  Moore  v.  State,  65  Ind.  213. 

In  the  case  of  Blodget  v.  State,  supra,  the  defendant 
was  charged  with  retailing  spirituous  liquors,  and  it  was 
averred  that  the  liquor  was  sold  to  a  person  whose  name 
was  unknown  to  the  grand  jury.  On  the  trial  a  witness 
testified  that  the  liquor  was  sold  to  a  person  (naming 
him),  that  he  knew  the  person,  and  that  he  would  have 
informed  the  grand  jury  of  his  name,  had  inquiry  been 
made.  It  was  held  that  the  evidence  did  not  sustain 
the  indictment. 

But  in  that  case,  and  the  cases  following  it,  the 
offense  charged  consisted  of  a  single  specific  act,  and 
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it  was  necessary  to  name  the  persons  to  whom  the  liquor 
was  sold,  for  that  was  one  of  the  means  by  which  the 
oflfense  could  be  described  or  identified.  If  the  names 
of  the  persons  were  known  they  should  have  been 
alleged,  for  the  defendant  was  entitled  to  know  what 
particular  charge  he  was  required  to  meet.  But  know- 
ingly permitting  a  building  to  be  used  for  gambling 
purposes,  does  not  necessarily  consist  of  a  single  specific 
act.  The  evidence  in  this  case  shows  a  continuing 
oflfense,  and  the  names  of  the  persons  who  engaged  in 
the  gambling  ia  only  an  incidental  matter  in  this  case. 
State  V.  Lindleyj  14  Ind.  430 ;  Freeman  v.  Staie^  119 
Ind.  501. 

This  court  in  the  case  of  Button  v.  State^  2  Ind.  App. 
448,  drew  the  distinction  between  oflfenses  consisting  of 
a  single  specific  act,  and  those  consisting  of  a  number 
of  continuous  acts.  We  are  still  of  the  opinion  that  the 
distinction  is  well  founded,  and  that  the  evidence  on 
this  point  is  not  insuflScient. 

There  are  other  contentions  made  by  appellant,  but 
as  they  depend  upon  the  weight  of  the  evidence,  we 
cannot  reverse  the  case  for  such  causes. 

Judgment  afl&rmed. 

Filed  January  24,  1896. 


No.  1,819. 

Wyatt  v.  Brown. 

Pbohissoby   Note. — Transfer   in  Payment  for   Land. —  Becoverp 
Against  Maker. — Fraud. — A  purchaser  of  land  from  an  insolvent 
vendor  who  endorses  to  the  latter  in  payment  a  note  held  by  >iiTT> 
is  not  entitled  to  recover  from  the  maker,  in  a  suit  on  tlie  note  by  a 
transf erree  thereof,  the  amount  of  such  note  on  the  ground  of  fraud 
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of  his  vendor,  in  the  absence  of  allegation  or  proof  that  there  was 
any  deceit,  misrepresentation,  or  abuse  of  confidence  in  the  trans- 
action, although  there  is  a  breach  of  warranty  as  to  encumbrances, 
even  if  he  might  cancel  the  transaction  on  the  ground  of  failure  of 
consideration. 

From  the  Carroll  Circuit  Court. 

L.  D.  Boyd,  T.  H.  Palmer  and  W.  F.  Palmer,  for 
appellant. 

Pollard  &  Pollard,  for  appellee.* 

Davis,  J. — This  action  was  instituted  on  February 
6,  1894,  by  the  appellee  against  one  Gochenauer,  on  a 
note  on  which  there  was  due  $237.00,  executed  by  him 
to  Wyatt  and  endorsed  to  the  appellee.  Gochenauer 
paid  the  money  due  on  the  note  into  the  court,  saying 
that  the  appellant  was  claiming  to  be  the  owner  of  the 
note  and  entitled  to  the  money  due  thereon.  The 
appellant  was  thereupon  made  a  party  to  the  suit  and 
filed  an  answer  and  cross-complaint,  making  one  Smith 
a  party  thereto. 

The  court's  conclusions  of  law  on  the  special  finding 
of  facts  were  against  the  appellant.  There  were  no 
exceptions  to  the  conclusion  of  law  by  the  court.  The 
material  question  sought  to  be  presented  on  this  appeal 
arises  on  appellant's  motion  for  a  new  trial.  There  is 
no  conflict  in  the  evidence  on  material  questions. 

The  material  facts  as  disclosed  by  the  record  are  that 
on  the  16th  of  January,  1894,  David  Eutter  was  an  in- 
solvent resident  householder  of  Carroll  county,  Indiana, 
and  that  by  deed  with  covenants  of  warranty  in  which  his 
wife  joined,  said  Eutter  sold  and  conveyed  to  said  appel- 
lant seventy  acres  of  real  estate  for  $3,500.00,  and  that 
as  a  part  of  the  consideration  therefor  the  appellant 
assigned  and  endorsed  to  said  Eutter  the  Gkx;henauer 
note  and  also  a  note  on  said  Smith  for  $500.00,  and 
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amounting  in  the  aggregate  to  $737.00,  and  that  Rut- 
ter  afterwards,  on  the  19th  of  January,  1894,  endorsed 
said  notes  to  the  appellee,  who  had  no  notice  of  the 
equities  in  favor  of  the  appellant,  in  payment  of  an 
antecedent  debt  then  past  due,  and  for  $8.45  in  cash. 
The  notes  were  not  payable  in  bank,  and  there  were 
encumbrances  on  the  real  estate  to  the  amount  of 
$442.15,  which  the  appellant  afterward  paid.  At 
the  maturity  of  tl^  Smith  note  in  December,  1894, 
he  paid  the  amount  due  thereon  into  court.  Many 
questions  of  law  and  practice  are  discussed  by  counsel 
for  the  respective  parties,  which  it  may  not  be  neces- 
sary to  consider.  The  judgment  in  the  court  below  was 
against  the  appellant.  The  primary  question  to  be 
determined  is  whether  on  the  facts  above  stated  the 
appellant  is  as  against  the  appellee  in  this  action 
entitled  to  said  notes  or  any  part  of  the  proceeds 
thereof. 

It  should  be  borne  in  mind  that  no  action  was  insti- 
tuted against  the  appellant,  on  his  endorsement  or 
otherwise.  In  fact  no  relief  was  asked  against  the 
appellant. 

In  part  consideration  for  the  transfer  and  endorse- 
ment of  the  notes  by  the  appellant,  Butter  executed  the 
deed  for  the  conveyance  of  certain  real  estate  with 
covenants  of  warranty.  The  appellant  has  and  holds 
the  real  estate  of  the  value  of  $3,500.00.  He  has  paid 
therefor  including  encimabrances  and  not  including  the 
notes  in  suit  $3,506.07.  The  encumbrances  so  paid  by 
him  amount  to  $442.15. 

It  is  ordinarily  true  that  an  entire  failure  of  consid- 
eration is  a  good  ground  for  the  recovery  of  money  paid 
on  the  contract.  Parsons  on  Cont.,  section  14,  star 
paging  438,  8th  Ed. 

If  this  were  an  action  against  the  appellant  to  recover 


NOVEMBER  TERM,  1895— Vol.  14.         235 

Wyatt  V,  Brown. 

on  his  endorsement,  the  evidence  would  perhaps  sustain 
the  proposition  that  the  consideration  for  the  endorse- 
ment has  failed.  Miller  v.  GibbSj  29  Ind.  228 ;  Hoi- 
mauY.  Creagmiles,  14:  Ind.  111. 

The  theory  of  counsel  for  appellant  is  that  the 
breach  of  .warranty  on  the  part  of  David  Rutter  is  such 
a  fraud  upon  the  appellant  as  entitles  him  to  recover  in 
this  action  against  the  appellee  the  proceeds  of  said 
notes  to  the  extent  of  $442.15. 

There  is  neither  allegation  nor  proof  that  there  was 
any  deceit,  misrepresentation  or  abuse  of  confidence  in 
the  transaction  between  Rutter  and  the  appellant. 

In  support  of  their  position  counsel  for  the  appel- 
lant cite :  Robinson  v.  Reinhart,  137  Ind.  674,  681 ; 
Bethell  v.  Bethelly  92  Ind.  318 ;  Curme^  Dunn  &  Co. 
V.  Rauh,  100  Ind.  247 ;  Hurd  v.  Bickford,  36  Am.  St. 
Rep.  353;  Barnard  y.  Campbell^  58  N.  Y.  Ct.  of  App.  73; 
Pomeroy  Remedies  and  Remedial  Rts.,  sections  154  to 
163;  Pomeroy  Eq.  Juris.,  Vol.  2,  sections  706  to  709, 
inclusive. 

In  the  Robinson  case  supra^  the  appellee,  in  an  action 
against  appellants  to  quiet  title  to  real  estate  alleged  facts 
showing  that  the  conveyance  made  by  appellee  to  appel- 
lants was  procured  through  fraud.  There  was  an  offer 
to  restore  the  consideration  received  and  a  demand  for 
a  rescission  of  the  contract,  etc. 

In  Bethell  v.  Bethelly  supra^  the  facts  pleaded  show 
that  there  was  deceit,  misrepresentation,  abuse  of  con- 
fidence and  a  wrongful  preparation  of  a  written  instru- 
ment different  from  that  agreed  upon. 

The  theory  on  which  the  action  in  Crume,  Dunn  & 
Co.  V.  Rauhj  supra,  was  prosecuted  was  that  the  goods 
were  bought  with  the  design  not  to  pay  for  them. 

In  Hurd  v.  Bickfordy  supra,  the  property  was  pro- 
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cured  by  fraud.  The  action  was  in  trover  by  the  owner 
against  the  vendee  of  the  purchaser. 

In  Barnard  v.  Campbell,  supra,  the  vendor  was  in- 
duced to  part  with  this  property  by  fraud. 

As  we  understand  counsel  for  appellant,  their 
theory  is  that  on  the  ground  of  fraud  they  are  entitled 
to  have  the  endorsement  of  the  note  by  the  appellant 
declared  invalid. 

In  the  first  place  it  shomld  be  borne  in  mind  that 
fraud  in  this  State  is  ordinarily  a  question  of  fact,  and 
cannot  be  presumed.  Section  6649,  R.  S.  1894 ;  Phelps 
V.  Smith,  116  Ind.  387. 

In  the  next  place  there  is  no  oflfer  to  rescind  the  con- 
tract. The  general  rule  is  that  a  party  will  not  be  per- 
mitted to  reclaim  what  he  has  parted  with  and  at  the 
same  time  hold  on  to  what  he  has  received  in  the  trans- 
action. Westhafer  v.  Patterson,  120  Ind.  459;  Higham 
V.  Harris,  108  Ind.  246;  Calhoun  v.  Davis,  2  Ind.  532; 
Brigham  v.  Leighty,  61  Ind.  524. 

As  before  observed,  the  theory  of  counsel  for  ap- 
pellant is  that  the  evidence  shows  that  the  endorse- 
ment of  the  notes  by  appellant  was  procured  by 
fraud,  and  therefore  that  as  against  appellee  he  is 
entitled  to  the  proceeds  of  the  notes  to  the  extent  of  the 
encumbrances  paid  by  him.  On  this  theory  we  have 
considered  the  question  presented.  No  suggestion  has 
been  made  by  counsel  that  the  appellant  was  entitled  to 
recover  any  part  of  the  proceeds  of  the  notes  because 
the  consideration  for  the  endorsement  had  failed.  The 
only  claim  is  that  the  evidence  shows  that  a  fraud  has 
been  perpetrated  on  the  appellant. 

We  have  carefully  read  the  evidence,  and  would  not 
be  warranted  in  the  conclusion  that  it  conclusively 
shows  that  the  transactions  were  fraudulent.  Whether 
the  appellant  might  have  succeeded  against  the  appellee 
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on  the  theory  that  the  consideration  of  the  endorsement 
of  the  notes  has  failed  is  a  question  it  is  not  necessary 
for  us  to  determine,  because  it  is  not  presented  in  argu- 
ment for  our  consideration.  We  observe,  however,  that 
the  appellee  surrendered  notes  past  due,  and  paid  $8.45 
in  cash  for  the  notes  in  controversy,  one  of  which  did 
not  mature  for  eleven  months.  We  also  notice  that 
said  Rutter  then  owned  $600  or  $800  worth  of  personal 
property,  on  which  it  appears  he  afterward  offered  to 
execute  a  chattel  mortgage  to  the  appellant  as  security 
for  the  payment  of  the  encumbrances. 

In  any  event,  no  reason  has  been  given  which  in  our 
opinion  would  justify  this  court  in  reversing  the  judg- 
ment of  the  trial  court  on  the  evidence. 

In  the  answer  to  the  cross-complaint,  and  in  the  reply 
to  the  answer,  the  appellee  alleged,  among  other  things, 
that  he  purchased  the  notes  for  a  good  and  valuable 
consideration,  in  good  faith,  without  any  notice  of  any 
claim  or  equities  of  the  appellant. 

It  is  true  the  facts  constituting  the  consideration  are 
not  alleged,  but  in  our  opinion  there  was  no  error  in 
overruling  the  demurrer  to  either  the  answer  or  the 
reply. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  January  28,  1896. 


No.  1,617. 

Cicero  Township  v.  Falconberry  et  al. 

"Poor.— Besidence.— statute  Construed.— Aid  from  County. — Oooa* 
sionally  obtaining  assistance  from  the  county  does  not  necessarily 
make  the  one  obtaining  it  a  pauper  or  public  charge,  within  the 
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meaning  of  section  8146,  subdivision  4,  R.  S.  1894,  requiring  an  un- 
interrupted residence  for  a  year  within  the  township  by  a  pauper 
to  obtain  a  residence  therein. 
Same. — Proceeding  to  Remove  Pauper  from  Toumship. — Residence. 
— The  commencement  of  a  proceeding  by  a  township  for  the  re- 
moval of  a  pauper  before  his  residence  therein  for  one  year,  required 
by  section  8146,  subdivision  4,  R.  S.  1894,  to  give  him  a  legal  settle- 
ment therein,  will  not  prevent  his  obtaining  a  settlement,  where  he 
resides  therein  a  full  year  before  the  township  where  he  had  pre- 
Tiously  obtained  a  settlement  receives  legal  notice  of  the  proceed- 
ing for  his  removal  thereto. 

From  the  Howard  Circuit  Court, 

Fippen  &  Purvis^  for  appellant. 
TF.  J^.  Edwards,  for  appellees. 

Beinhard,  C.  J. — This  proceeding  originated  before 
a  justice  of  the  peace  of  Cicero  township,  m  the  county 
of  Tipton.  Thomas  B.  Bates,  trustee  of  said  township, 
and  overseer  of  the  poor,  filed  his  verified  complaint 
before  such  justice,  in  the  name  of  Cicero  township, 
against  the  appellees  herein,  alleging  that  they  were 
poor  persons  found  within  said  township  and  likely  to 
become  a  public  charge,  having  no  legal  settlement  in 
said  township,  but  having  a  legal  settlement  in  Monroe 
township,  Madison  county,  Indiana.  The  appellees  were 
duly  served  with  summons,  but,  failing  to  appear,  the 
justice  rendered  judgment  against  them  by  default  upon 
the  complaint,  and  ordered  them  and  their  goods  removed 
by  the  proper  constable  to  Monroe  township  in  Madison 
county,  which  was  accordingly  done.  Thereupon,  the 
trustee  of  said  Monroe  township,  appealed  to  the  Tipton 
Circuit  Court,  where  a  change  of  venue  was  taken  to 
the  Howard  Circuit  Court.  In  the  latter  court  the  cause 
was  tried  on  an  agreed  statement  of  the  facts.  The  find- 
ing and  judgment  was  in  favor  of  the  appellees,  and  the 
township  appeals.     The  only  question  presented  for  our 
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determination  relates  to  the  correctness  of  the  ruling  of 
the  trial  court  in  overruling  the  motion  for  a  new  trial 
on  the  ground  of  the  insufficiency  of  the  evidence. 

The  statute  under  which  this  proceeding  was  had 
provides,  among  other  things,  that  upon  complaint  of  any 
overseer  of  the  poor,  any  justice  of  the  peace  may  by 
his  warrant  directed  to,  and  to  be  executed  by,  any  con- 
stable, etc. ,  cause  any  poor  person  found  in  the  town- 
ship of  such  overseer  likely  to  become  a  public  charge, 
and  having  no  legal  settlement  therein,  to  be  sent  and 
conveyed,  at  the  expense  of  the  county,  to  the  place 
where  such  person  belongs,  if  the  same  can  be  con- 
veniently done.  If  the  overseer  of  the  poor  of  the  town- 
ship to  which  the  pauper  shall  have  been  removed,  as 
above  provided,  shall  find  himself  aggrieved  by  such 
removal,  he  may,  at  any  time  within  twenty  days,  after 
such  removal  shall  be  known  to  him,  appeal  from  the 
decision  of  the  justice  ordering  such  removal,  to  the 
circuit  court  of  the  county  from  whence  the  removal 
was  ordered  to  be  made,  such  appeal  to  be  taken,  tried 
and  determined  as  in  other  cases  of  appeals  from  jus- 
tices of  the  peace,  and  the  order  of  removal  may  be 
vacated  or  aflBLrmed  according  to  law  and  the  right  of 
the  case.  Section  8155,  R.  S.  1894,  et  seq,  (section  6079, 
R.  S.  1881,  et  seq. 

The  bill  of  exceptions  in  this  case  contains  what  the 
parties  have  designated  as  an  agreed  statement  of  facts. 
This  was  submitted  at  the  trial,  and  was  the  sole  evi- 
dence before  the  court.  It  is  not  contended  that  this 
statement  makes  what  is  known  as  an  agreed  case 
under  the  statute.  Section  562,  R.  S.  1894  (section  553, 
R.  S.  1881).  In  this  case  pleadings  were  filed  and  the 
facts  agreed  upon  were  used  as  evidence  merely.  The 
statement  was  not  verified.  A  motion  for  a  new  trial 
was  made,  as  we  have  seen,  which  is  not  the  proper 
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practice  in  an  agreed  case.  See  the  authorities  collected 
under  section  562,  R.  S.  1894.    ' 

There  being  no  agreed  case,  the  statement  submitted 
is  to  be  treated  here  as  other  evidence  introduced  at  the 
trial.  This  court  will  indulge  the  same  presumptions 
of  inferences  drawn  from  the  evidence  as  in  other  cases. 
Elliott  Gen.  Prac,  section  960. 

The  substance  of  the  agreement  of  fact  is  that  Eosa 
Falconberry  and  her  children  (the  appellees),  on  and 
before  December  9,  1890,  were  residents  of  Tipton 
county,  Indiana.  At  that  time  Rosa  Falconberry  was 
a  married  woman,  the  wife  of  one  Bluford  F.  Falcon- 
berry, who  at  said  time  lived  with  his  said  wife  and 
family.  On  the  9th  day  of  December,  1890,  Rosa  Fal- 
conberry moved  with  her  husband  and  family  to  Monroe 
township,  Madison  county,  Indiana,  and  purposely,  con- 
tinuously, and  uninterruptedly  resided  there  until  June 
20,  1892,  when  they  removed  to  Orange  county,  Indi- 
ana, where  they  resided  until  September,  1892,  at  which 
time  Rosa's  husband  abandoned  her,  and  she  left  Orange 
county,  together  with  her  family,  and  again  came  to 
Tipton  county,  where  she  left  her  children  with  her 
mother  and  returned  to  Monroe  township,  Madison 
county,  to  work  as  a  domestic,  until  December  15,  1892, 
when  her  husband's  goods  and  effects  were  shipped  to 
her  from  Orange  county,  and  she  and  her  family  again 
went  to  housekeeping,  her  children  having  been  removed 
from  Tipton  county  a  few  days  prior  thereto.  She  again 
resided  in  Monroe  township,  in  Madison  county  ''con- 
tinuously and  wilfully"  until  March  3,  1893,  when  she 
and  her  children  moved  back  to  Cicero  township  in  Tip- 
ton county,  where  she  was  joined  by  her  husband,  and 
they  continued  to  reside  together  till  November,  1893, 
when  her  said  husband  was  sentenced  for  a  term  of 
years  to  the  State  prison  south.     On  the  10th  day  of 
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November,  1893,  this  proceeding  wasi  commeaoed  before 
a  justice  of  the  peace  in  Cicero  township,  as  before  stated, 
and  a  few  days  thereafter  a  judgment  was  rendered  by 
said  justice  against  these  appellees.  They  were  removed 
to  Monroe  to^hip  on  the  judgment  of  the  justice,  on 
May  1,  1894. 

Appellees  on  the  date  of  returning  to  Tipton  county, 
March  3,  1893,  had  no  property  except  a  very  small 
amount  of  household  goods,  and  prior  to  November, 

1893,  the  family  asked  for  support  from  said  township 
trustee,  and  since  March,  1894,  appellees  have  been 
demanding  and  receiving  support  from  said  township 
trustee  of  Cicero  township,  until  the  1st  day  of  May, 

1894,  when  they  were  removed  to  said  Monroe  town- 
ship, Madison  county,  by  virtue  of  the  writ  of  the  jus- 
tice who  tried  this  cause.  The  trustee  of  Monroe  town- 
ship, Madison  coiinty,  had  refused  to  accept  the  appel- 
lees as  residents  of  said  township.  Since  the  trial  before 
said  justice,  and  the  execution  of  said  writ,  some  of  the 
appellees  have  been  sick  a  part  of  the  time,  and  unable 
to  be  moved  any  distance.  On  the  20th  day  of  October, 
1893,  the  youngest  of  the  appellees  was  bom.  The  trus- 
tee of  Monroe  township  returned  the  appellees  to  Cicero 
township  on  the  3d  day  of  May,  1894.  When  the  said 
last  child  was  bom,  appellees  required  the  services  of 
the  pauper  physician  of  Cicero  township,  and  the  county 
paid  for  his  services.  From  the  said  3d  day  of  March, 
1893,  until  removed  by  these  proceedings  appellees  lived 
continuously  in  said  Cicero  township,  Tipton  county. 

There  might  be  some  question  as  to  the  rights  and 
liabilities  of  the  appellees  imder  the  pauper  statute  if 
thiB  controversy  were  between  them  and  Cicero  town- 
ship. But,  as  we  regard  the  matter,  the  real  contro- 
Tersy  concerns  not  so  much  the  appellees,  who  are  really 
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not  represented  here,  and  seem  to  manifest  no  interest 
in  the  determination  of  this  appeal,  as  it  does  the  appel- 
lant township  on  the  one  hand,  and  Monroe  township, 
Madison  county,  on  the  other,  and  which  of  these  town- 
ships shall  be  liable  ultimately  to  support  the  appellees, 
if  they  are  actually  paupers  and  a  public  charge.  The 
title  of  this  action,  it  seems  to  us,  should  have  been 
Cicero  Tp.  v.  Monroe  Tp.y  or  at  least  Monroe  township 
would  have  been  a  proper  party. 

Whether  a  person  may  be  deprived  of  his  liberty  solely 
by  reason  of  his  being  a  pauper  or  county  charge,  it  is 
not  therefore  necessary  for  us  to  decide.  Assuming 
that  he  may  be  arrested  and  transported,  under  the 
statute  above  cited,  to  some  place  not  of  his  own  choos- 
ing, and  compelled  to  remain  there,  we  take  it  that  it 
must  first  be  established  by  competent  proof  that  he  is  a 
pauper  or  public  charge  within  the  meaning  of  the 
statute.  That  there  was  evidence  from  which  the  court 
had  the  right  to  infer  that  the  appellees  were  paupers, 
and  likely  to  become  a  public  charge,  we  think  is  true. 
But  that  the  court  was  bound  to  come  to  this  conclusion 
from  the  statement  of  facts  agreed  to,  we  are  imable  to 
say. 

Again :  The  appellant's  counsel  contend  that  although 
the  appellees  were,  at  the  time  of  their  arrest  and  trans- 
portation, residing  in  Cicero  township,  where  they  had 
confessedly  resided  from  March,  1893,  until  the  judg- 
ment was  rendered  against  them,  yet  as  they  had  not 
resided  there  a  whole  year  without  interruption,  they 
had  not,  under  subd.  4,  section  8146,  E.  S.  1894  (sec- 
tion 6070,  R.  S.  1881),  gained  a  settlement,  and  were, 
therefore,  subject  to  be  removed  by  proceediilgs  such  as 
the  present  one.  Whether  this  position  is  sound  or  not 
also  depends  upon  the  contingency  that  the  appellees 
were  paupers  when  proceeded  against;  for,  if  they  were 
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not  paupers,  no  one  would  contend,  we  assume,  that  it 
would  reqtdre  as  much  as  a  year  for  them  to  acquire  a 
domicile  or  residence  in  any  part  of  the  State. 

The  mere  fact  that  a  person  may  occasionally  obtain 
assistance  from  the  comity  does  not  necessarily  make 
such  person  a  pauper  or  a  public  charge.  It  is  shown 
by  the  agreed  facts  that  the  appellee,  Edsa  Falconberry, 
had  some  household  property,  but  the  value  thereof  was 
not  stated.  The  burden  was  on  the  appellant  to  show 
that  the  appellees  were  paupers,  and  likely  to  become 
public  charges.  The  court  below,  by  its  decision,  in 
effect  found  that  this  fact  had  not  been  suflSciently 
established.  This  being  true,  and  there  being  at  least 
some  evidence  to  support  the  finding,  we  cannot  disturb 
the  judgment. 

But  if  it  be  granted  that  the  undisputed  evidence 
shows  that  appellees  were  paupers  and  liable  to  become 
a  public  charge  within  the  meaning  of  the  law,  it  still 
does  not  follow  that  the  court  committed  any  error  in 
this  case.  The  facts  agreed  upon  show  that  at  the  time 
the  appellees  were  actually  removed  to  Monroe  town- 
ship, imder  the  order  of  the  justice,  they  had  resided  in 
Cicero  township  continuously  for  more  than  a  year. 
The  mere  fact  that  they  had  not  resided  there  so  long 
when  the  proceedings  were  commenced,  or  judgment 
rendered  against  them,  will  not  change  the  matter. 
Mom'oe  township  could  not  be  bound  by  the  justice's 
judgment  until  after  it  had  some  legal  notice  of  the 
same.  Such  notice  it  received  when  the  appellees  were 
delivered  to  its  overseer  of  the  poor,  and  not  till  then. 
At  that  time  the  appellees  had  resided  in  Cicero  town- 
ship over  a  year  continuously,  and  the  court  could  find, 
even  under  the  pauper  act,  that  they  had  gained  a 
settlement  in  Cicero  township  when  they  were  removed. 
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In  either  case  the  judgment  of  the  trial  court  is  sup- 
ported by  sufficient  evidence. 
Judgment  affinned. 

Filed  November  20,  1805 ;  petition  for  rehearing  overruled  January 
28,  1896. 


No.  1.626. 

Lake    Erie    and  Western   Bailroad    Company  v. 

Gossard. 

EviDENOB. —  Judicial  Knowledge. — RaUroad, —  Spark  Arresters. — 
It  is  a  matter  of  imiversal  knowledge  that  the  ingenuity  of  maa 
has  failed  to  construct  a  locomotive  engine,  which  can  be  success- 
fully operated,  that  will  not  permit  the  escape  of  fire  at  times. 

Railroad. — Damage  by  Fire. — Negligence. — Presumption. — ^The  mere 
setting  of  a  fire  by  a  passing  locomotive  raises  no  legal  presimiptioii 
that  it  was  the  result  of  negligence. 

Same. — Evidence. — Spark  Arrester. — Negligence. — ^Proof  that  a  fire 
started  a  few  minutes  after  an  engine  passed,  and  that  at  a  point  one- 
fourth  mile  distant  sparks  were  escaping  from  the  engine,  is  insof - ' 
ficient  to  show  negligence  on  the  part  of  the  railroad  company, 
especially  where  the  evidence  shows  that  the  spark  arrester  was 
the  best  known  and  approved  in  general  use,  and  was  in  good  con- 
dition and  repair.    (See  note  at  end  opinion.) 

From  the  Clinton  Circuit  Court. 

Bayless,  Ouenther  &  Clarkj  W.  E.  Hackedom  and 
J.  B.  Cockruvij  for  appellant. 

J.  T.  Hockman,  for  appellee. 

Ross,  J. — The  appellee  brought  this  action  and 
recovered  judgment  against  the  appellant  in  the  sum  of 
$100.00,  for  personal  property  destroyed  by  fire,  alleged 
to  have  been  permitted  to  escape,  through  appellant's 
negligence,  from  one  of  its  locomotive  engines. 
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The  complaint  is  in  three  paragraphs,  to  each  of 
which  appellant  demtured  for  want  of  facts,  the  demur- 
rers were  overruled  and  exceptions  saved.  The  verdict 
of  the  jury  and  the  judgment  of  the  court  rest  upon  the 
second  paragraph,  and  the  insufficiency  of  that  para- 
graph is  urged  by  appellant. 

The  theory  upon  which  the  second  paragraph  proceeds 
is  not  that  appellant,  after  setting  fire  to  its  own  right 
of  way,  negligently  permitted  the  fire  to  escape  there- 
from, and  to  destroy  appellee's  property,  but  that  appel- 
lant's negligence  consisted  in  permitting  the  fire  to 
escape  directly  from  its  locomotive  enginel  to  the  prop- 
erty adjoining  its  right  of  way,  from  whence  the  fire 
spread  to,  and  destroyed  the  hay  and  fences  of  appellee. 
The  charges  of  negligence  which  appellee  makes  in  his 
complaint  are,  it  is  true,  very  general,  but  so  far  as  any 
objection  has  been  pointed  out  by  counsel  for  appellant, 
we  think  them  sufficient  as  showing  an  actionable 
wrong. 

The  right  of  a  railroad  company  to  use  fire  to  gener- 
ate steam  for  the  purpose  of  operating  its  locomotive 
engines  cannot  be  questioned,  and  it  is  a  matter  of 
universal  knowledge  that  the  ingenuity  of  man  has 
failed  to  construct  an  engine  which  can  be  successf tdly 
operated  which  will  not  permit  the  escape  of  fire  at 
times.  The  right  of  a  railroad  company  to  use  fire  in 
the  operation  of  its  engines,  therefore,  relieves  it  from 
liability  for  injury  to  property  resulting  from  the  escape 
of  fire  which  the  operation  of  properly  equipped  engines 
necessarily  permits  ;  but  if  the  company  by  reason  of 
^^gligence  permits  fire  to  escape  from  its  engines,  and 
injury  results  therefrom,  it  is  liable  in  damages  therefor. 
The  law,  recognizing  that  fire  will  escape,  casts  the  bur- 
den upon  one  seeking  to  recover  damages  for  injury  by 
fire  from  a  locomotive  engine,  of  alleging  and  proving 
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negligence  on  the  part  of  the  raihroad  company  in 
permitting  it  to  escape.  The  law  in  conferring  the 
right  upon  the  railroad  company  to  use  fire  in 
the  operation  of  its  road,  and  knowing  its  liabil- 
ity to  escape  and  do  injury  does  not  accompany  such 
right  with  a  penalty.  The  right  is  granted  without 
limitation,  except  that  care  be  exercised  in  its  use,  so 
that  such  use  may  not  cause  unnecessary  loss  or  injury 
to  others. 

The  complaint  before  us  makes  the  general  charge 
that  the  appellant  negligently  permitted  its  engine  to 
become  out  of  repair,  and  negligently  permitted  fire  to 
escape  therefrom,  and  to  destroy  appellee's  property, 
which  allegations,  under  the  authorities  in  this  state,  are 
suflScient.  Cleveland,  etc.^  R.  W.  Co.  v.  Wynanty  100 
Ind.  160;  Mississinewa  Mining  Co.  v.  Patton^  129 
Ind.  472. 

The  evidence  introduced  on  the  trial  shows  that  on 
the  6th  day  of  March,  1893,  at  about  two  o'clock  in  the 
afternoon,  and  five  or  ten  minutes  after  one  of  appel- 
lant's freight  trains  had  passed  over  its  road  near  appel- 
lee's land,  fire  was  discovered  sixty-eight  feet  from  the 
railroad  track,  and  outside  of  appellant's  right  of  way 
in  the  grass  along  the  north  side  of  a  highway  which 
was  north  of,  adjoining,  and  parallel  with,  the  railroad. 
The  fire  spread  into  the  adjoining  field  and  thence  to 
appellee's  hay  and  fence  which  were  burned  and 
destroyed.  It  also  appears  that  after  the  train  had 
passed  the  point  where  the  fire  was  discovered  and  was 
beyond  that  point  a  quarter  of  a  mile,  sparks  were  seen 
to  escape  from  the  smoke  stack  of  the  engine.  The 
engine  attached  to  and  pulling  this  train  was  equipped 
with  the  best  known  and  approved  spark-arrester  and 
was  in  good  condition  and  repair,  and  was  oi)erated  and 
managed  by  competent,  careful  and  skillful  servants. 
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The  appellant  insists  that  under  these  facts  the  appel- 
lee is  not  entitled  to  recover.  It  is  well  settled  in  this 
State  that  the  mere  setting  of  a  fire  by  a  passing  loco- 
motive raises  no  legal  presiunption  that  it  was  the  result 
of  negUgence.  Indianapolis^  etc.^  B.  JR.  Co,  v.  Para- 
more,  31  Ind.  143;  Pittsburgh,  etc.,  R.  W,  Co.  v. 
Hixon,  110  Ind.  226;  Chicago,  etc.,  R.  R.  Co.  v. 
Ostrander,  116  Ind.  259. 

The  law  granting  the  right  to  use  fire  for  the  purpose 
of  operating  locomotive  engines,  recognizing  the  fact 
that  mechanical  science  has  not  achieved  such  perfec- 
tion in  the  construction  of  such  machinery  that  it  can 
be  so  constructed  that  in  its  use  sparks  will  not  escape, 
presumes  that  if  they  do  escape  it  was  because  they 
could  not  be  prevented,  hence  the  burden  is  cast  upon 
the  party  seeking  to  recover  damages  for  any  injury 
therefrom,  to  prove  more  than  the  mere  escape  of  the 
fire  to  show  actionable  negUgence  on  the  part  of  the 
railroad  company. 

' '  As  negligence  is  the  gist  of  the  action  against  the 
company  for  injuries  received  from  it  while  exercising 
its  lawful  right  to  conduct  its  trains,  the  burden  of  proof 
is  on  the  plaintiff  to  prove  the  negligence.  The  fact  of 
injury  suffered  by  the  plaintiff  in  consequence  of  the 
exercise  of  a  right  by  the  defendant  does  not  raise  the 
presimiption  of  negUgence,  except  in  some  peculiar 
cases,  as  in  actions  against  inn-keepers  and  common 
carriers,  which  are  made  exceptions  to  the  general  rule 
on  grounds  of  pubUc  policy.  Hence,  the  setting  on  fire 
of  grass,  fences,  or  buildings  of  landowners  on  the  rail- 
road by  particles  of  fire,  which  are  proved  to  have  issued 
from  the  company's  engines,  does  not  of  itself  justify  the 
inference  of  negligence."     Pierce  on  Railroads,  p.  437. 

In  the  case  of  Indianapolis,  etc.,  R.  R.  Co.  v.  Para- 
more,  supra,  Elliott,  C.  J.,  speaking  for  the  court,  says: 
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"The  use  of  such  engines  in  operating  railways  is 
authorized  by  law,  and  why  should  the  presumption  of 
negUgence  arise  from  the  fact  of  fire  being  commun- 
icated by  them  ?  It  will  scarcely  be  denied  that  they 
are  liable,  unavoidably,  to  communicate  fire,  esi)ecially 
during  very  dry  periods,  to  combustible  matter  near  the 
track ;  and  we  see  no  reason  why  the  mere  fact  that  a 
fire  is  thus  caused  should  raise  the  presumption  of  negli- 
gence. It  is  undoubtedly  the  duty  of  railroad  com- 
panies to  use  machinery  that  is  properly  constructed 
with  a  view  to  prevent  fire  from  being  thus  communi- 
cated, and  the  engines  should  be  operated  with  care  and 
skill  to  the  same  end.  And  if  fire  is  commiuiicated  by 
an  engine,  caused  by  a  failure  to  use  proper  preventa- 
tives, or  by  the  carelessness  of  employes,  the  company  is 
liable  for  consequences ;  but  as  negligence,  in  either 
respect,  involves  a  wrong,  it  should  not  be  inferred 
without  proof,  the  burden  of  which  rests  upon  the  party 
alleging  it." 

In  Pittsburgh,  etc,  R.  W.  Co.  v.  Ilixon,  79  Ind.  Ill, 
the  above  quotation  from  Indianapolis,  etc.,  R.  R.  Co. 
V.  Paramore,  was  doubted,  if  not  in  fact  overruled,  but 
on  a  second  appeal  of  the  Hixon  case  (110  Ind.  226),  the 
court  after  expressly  disapproving  the  decision  on  the 
former  appeal  on  that  question,  quotes  the  language 
used  by  Elliott,  C.  J.,  in  the  Paramore  case,  supra, 
and  then  adds :  *  *  What  we  have  last  quoted,  upon  the 
question  under  consideration,  was  the  recognized  law  of 
this  State  for  many  years,  has  never  been  changed  by 
statute,  and  as  it  is  in  harmony  with  well  established 
rules  of  evidence,  it  ought  not,  we  think,  to  be  changed 
by  judicial  decision." 

In  Ruffner  v.  Cincinnati,  etc.,  R.  R.  Co.,  34  Ohio 
St.  96,  the  court  says :  ''The  emission  of  sparks  from 
such  locomotives  results  from  the  mere  use,  and  is  as 
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natural  as  it  is  common ;  therefore,  it  cannot  be  pre- 
sumed, either  as  a  matter  of  law  or  matter  of  fact,  that 
the  escape  of  sparks  is  caused  by  carelessness  or  negli- 
gence in  the  use.  *  *  *  It  is  not  enough  to  show 
that  the  injury  was  caused  by  sparks  escaping  from  a 
passing  engine,  without  more.  A  party  is  not  answer- 
able in  damages  for  the  reasonable  exercise  of  a  right. 
A  liability  arises  only  when  it  is  shown  that  the  right 
was  exercised  negligently,  unskillfuUy,  or  maliciously." 

But  counsel  for  appellee  insists  that  because  a  witness 
testified  that  sparks  large  enough  to  be  carried  sixty- 
eight  feet,  the  distance  from  appellant's  railroad  to  the 
point  where  the  fire  started,  and  remain  alive  so  as  to 
set  fire  to  dry  grass,  weeds,  etc. ,  could  not  escai>e  from 
appellant's  engine  except  the  spark-arrester  was  out  of 
repair,  that  from  this  evidence  the  jury  had  a  right  to 
infer  that  the  spark-arrester  was  out  of  repair,  although 
there  was  positive  evidence,  uncontradicted,  that  the 
spark-arrester  on  this  engine  was  in  good  condition  and 
repair.  Counsel  forgets  that  there  is  no  proof  that  the 
fire  originated  from  appellant's  engine  except  the  fact 
that  a  witness  testified  that  a  few  minutes  before  the 
engine,  which  it  is  claimed  set  the  fire,  passed  over 
appellant's  road,  he  passed  the  place  where  the  fire 
started  and  saw  no  fire,  that  after  he  had  proceeded  on 
his  way  a  quarter  of  a  mile  the  train  overtook  him,  and 
at  that  point  he  noticed  sparks  escaping.  Under  the 
adjudications  in  this  State,  above  cited,  this  evidence 
alone  is  insuflScient  to  prove  negligence  on  the  part  of 
the  appellant.  On  the  other  hand,  the  evidence  shows 
clearly  that  the  spark-arrester  was  the  most  approved 
in  general  use,  and  was  in  good  condition  and  repair. 

It  is  true  that  it  is  the  province  of  juries  to  draw 
inferences  of  fact  from  the  evidence,  but  they  have  no 
right  arbitrarily  to  infer  facts  which  there  is  no  evidence 
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to  support.  That  they  oftentimes  make  mistakes  and 
conclude  that  certain  evidence  is  sufficient  to  warrant 
them  in  drawing  an  inference  of  fact  therefrom,  when 
such  evidence  under  the  rules  of  law  has  no  tendency 
to  prove  such  fact,  must  be  conceded  unless  we  acknowl- 
edge that  they  are  infallible.  It  is  when  the  jury  have 
made  such  wrong  inference  that  the  court  below  is 
called  upon  by  the  wronged  party  to  set  aside  the  ver- 
dict of  the  jury  and  grant  a  new  trial.  This,  the  trial 
court  should  never  hesitate  to  do.  In  fact  it  is  his  sworn 
duty  to  do  so,  and  if  he  is  not  willing  to  perform  this 
duty,  he  should  not  assume  the  responsibility  of  the 
position  of  judge. 

The  cause  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

Gavin,  C.  J.  and  Lotz,  J.,  concur  in  result. 

Filed  January  81,  1896. 

.    Concurring  Opinion. 

Davis,  J. — It  is  not  shown  that  there  was  no  other 
source  from  which  the  fire  might  have  originated. 
Neither  is  it  shown  that  the  engine  on  this  or  any  other 
occasion  threw  live  sparks  a  distance  of  sixty-six  feet. 

Therefore,  I  concur  in  the  result.  Netv  York,  etc., 
R.  W.  Co.  V.  BaltZy  141  Ind.  661 ;  Louisville,  etc.,  R. 
W.  Co.  V.  McCorkle,  12  Ind.  App.  691,  and  author- 
ities there  cited. 

Filed  January  81,  1896. 

Note. — The  authorities  on  the  presumption  as  to  negligence  in 
case  of  railway  fires  are  collected  in  a  note  to  Bamotvski  v.  Helson 
(Mich.),  15  L.  R.  A.  40. 


Z' 
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No.  1,886. 

May  v.  Anderson. 

Slander. — Of  Title  to  Real  Estate.— Special  Verdict — Maliee,— 
Appellate  Procedure. — The  finding  of  the  jury  upon  the  question  of 
malice  in  an  action  for  slander  of  title  to  real  estate  will  not  be  dis- 
turbed on  appeal,  where  there  is  evidence  on  the  question,  although 
neither  clear  nor  satisfactory  to  the  appellate  court. 

Sams. — Of  Title  to  Heal  Estate. — Variance. — Allegation  of  Proof. -^ 
The  variances  between  a  complaint  for  slander  of  title  to  real  estate, 
alleging  that  the  plaintiff  was  in  the  act  of  selling  the  real  estate, 
and  that  defendant  went  to  the  proposed  purchaser  and  spoke  the 
slanderous  words  for  the  purpose  of  stopping  the  sale  and  prevent- 
ing said  trade,  and  proof  that  plaintiff  was  in  the  act  of  trading  the 
real  estate,  that  the  proposed  purchaser  inquired  of  defendant,  and 
that  the  statements  were  made  maliciously  and  to  gratify  defend- 
ant's ill  will  toward  plaintiff,  are  not  sufficient  to  call  for  reversal. 

Same. — Of  Title  to  Beat  Estate. — What  Constitutes.— To  justify  re- 
covery for  slander  of  title  to  real  estate,  the  statements  must  tie 
malicious,  be  untrue,  and  occasion  pecuniary  loss  to  the  owner  as  a 
necessary,  or  natural  and  proximate  consequence. 

Special  Verdict.  —  Probable  Cause.—  Slander  of  Title  to  Real 
Estate. — A  sx>ecial  verdict  in  an  action  for  slander  of  title  to  real 
estate  sufficiently  finds  that  the  statements  were  not  made  with 
probable  cause,  by  finding  facts  showing  that  there  was  no  prob- 
able cause. 

Same. — Law  and  Fact. — Malicious  Statements. — The  finding  in  an 
action  for  slander  of  title  to  real  estate,  that  the  statements  were 
made  maliciously  is  one  of  fact  and  not  a  conclusion  of  law. 

Same. — Slander  of  Title  to  Real  Estate. —  Malice. — Special  find- 
ings in  an  action  for  slander  of  title  to  real  estate  by  statements, 
that  the  maker  thereof  claimed  to  have  a  lien  on  the  land  for  money 
used  in  its  purchase,  that  the  real  estate  was  not  purchased  with 
his  money,  and  that  he  had  no  lien  on  or  interest  in  the  real  estate, 
with  other  facts  justifying  the  inference  that  they  were  made  ma- 
liciously, is  sufficient  to  show  that  his  motive  was  not  reasonable 
self-protection. 

Same.— 5tondcr  of  Title  to  Real  Estate.— Malice.— What  Facts 
Need  Not  Be  Found. — A  special  verdict  in  an  action  for  slander  to 
real  estate,  that  the  statements  were  maliciously  made,  need  not 
show  that  the  defendant  had  knowledge  of  a  proposed  trade,  or  that 
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the  value  of  the  land  was  depreciated,  or  that  the  statements  were 
made  for  the  purpose  of  preventing  the  trade,  depreciating  the 
value,  or  to  injure  the  owner. 

From  the  Monroe  Circuit  Court. 

East  &  Miller  and  Henley  &  Wilson^  for  appellant. 

Louden  <£•  Louden  and  Duncan  &  Bateman,  for  ap- 
pellee. 

Davis,  J. — This  was  an  action  instituted  by  the 
appellee  against  the  appellant  to  recover  damages  for 
slander  of  title  to  real  estate.  A  special  verdict  was 
returned  on  which  judgment  was  rendered  in  favor  of 
the  appellee  for  $200.  Several  questions  are  presented, 
but  we  will  first  consider  whether  the  appellee  was 
entitled  to  judgment  on  the  special  verdict.  The  com- 
plaint is  sufficient  if  the  facts  found  are  sufficient  to 
entitle  the  appellee  to  recover. 

The  jury  find,  in  substance,  that  the  real  estate  was 
worth  $1,000  and  that  she  was  in  the  act  of  trading  it 
to  one  Ehorer  for  $1,200;  that  while  the  trade  was 
pending  said  Ehorer  inquired  of  said  appellant  if  he 
had  any  claim  on  said  real  estate,  and  thereupon  said 
May  stated,  in  answer  to  said  inquiry,  that  he  claimed 
to  have  a  lien  on  said  land;  that  he  claimed  that  his 
money  was  used  in  the  purchase  of  the  land,  and  that 
if  he,  Ehorer,  purchased  the  land  May  would  give  him 
trouble  about  it,  as  he  intended  to  bring  suit  for  it; 
that  said  statements  were  not  true;  that  they  were 
false;  that  said  real  estate  was  not  purchased  with  his 
money;  that  the  appellant  had  no  lien  on,  or  interest  in, 
said  real  estate;  that  said  statements  were  made 
maliciously  and  to  gratify  the  ill  will  of  the  appellant 
toward  the  appellee,  and  that  on  account  of  said  state- 
ments said  Ehorer  refused  to  complete  the  trade. 

There  is  no  finding  that  the  appellant  had  any  knowl- 
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edge  of  the  proposed  trade  between  the  appellee  and 
Ehorer  when  he  made  the  alleged  slanderous  state- 
ments. There  is  no  finding  that  the  value  of  the  real 
estate  was  depreciated  by  reason  of  said  statements. 
There  is  a  finding  that  the  statements  were  made 
maliciously,  but  the  jury  do  not  expressly  find  that  the 
statements  were  made  in  order  to  injure  the  appellee. 
Neither  is  there  any  finding  that  the  statements  were 
made  for  the  purpose  of  preventing  the  trade  or  for  the 
purpose  of  depreciating  the  value  of  the  land,  but  the 
jury  do  find  that  because  of  said  satements  said  Ehorer 
refused  to  complete  the  trade.  If  the  trade  had  been 
completed  the  facts  show  that  the  appellee  would  have 
made  $200. 

It  was  necessary,  in  order  to  entitle  the  appellee  to 
recover,  that  the  finding  should  show  that  the  state- 
ments were  made  maliciously,  that  they  were  untrue 
and  that  she  sustained  pecuniary  loss  as  a  necessary  or 
as  a  natural  and  proximate  consequence  of  the  slander- 
ous statements.  Townshend  on  Slander  and  Libel,  page 
283,  section  205;  Odgers'  Libel  and  Slander,  page  138; 
Folkard's  Starkie  on  Slander  and  Libel,  section  128, 
side  paging,  132;  Andrew  v.  Deshler^  45  N.  J.  L.  167; 
Like  V.  McKinstry^  41  Barb.  186. 

The  finding  shows  that  the  statements  were  false, 
that  they  were  made  maliciously  and  that  thereby  the 
completion  of  the  trade  was  prevented,  to  her  damage 
in  the  sum  of  two  hundred  dollars.  It  was  not  neces- 
sary for  the  finding  to  show,  in  addition  to  the  facts 
found,  that  the  appellee  had  knowledge  of  the  proposed 
trade,  or  that  the  value  of  the  real  estate  was  depre- 
ciated, or  that  the  statements  were  made  for  the  pur- 
pose of  preventing  the  trade  or  for  depreciating  the 
value  of  the  land,  or  that  they  were  made  in  order  to 
injure  the  appellee.     All  that  the  appellee  was  required 
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to  allege  and  prove  on  this  question  was  that  the  state- 
ments set  out  in  the  finding  were  made  maliciously,  or 
with  an  intent  to  injure  the  appellee,  that  they  were 
false  and  that  the  pending  trade,  in  which  she  would 
have  made  $200  if  completed,  was  thereby  prevented. 
Maliciously  means,  **with  deliberate  intention  to 
injure."     Addisoli's  Diet,  of  Law. 

In  this  case  the  statements  are  found  to  have  been 
made  maliciously  and  to  gratify  the  ill-will  of  the  appel- 
lant towards  the  api)ellee. 

The  findings  that  the  real  estate  was  not  purchased 
with  appellant's  money  and  that  he  had  no  lien 
on,  or  interest  in,  said  real  estate,  were  in  connection 
with  the  other  facts,  found  sufficient  to  show  that  the 
motive  in  making  the  statements  was  not  reasonable 
self -protection.  The  facts  found  are  sufficient  to  justify 
the  inference  by  the  jury  that  the  statements  were  made 
maliciously.      Van  Tuyl  v.  Rinery  3  111.  App.  556. 

If  they  were  made  maliciously,  they  were  made  with 
the  deliberate  intention  to  injure  the  appellee,  and  if 
his  money  was  not  used  in  the  purchase  of  the  real 
estate,  and  if  he  had  no  lien  on,  or  interest  in,  the  real 
estate,  his  statements  were,  under  the  circumstances, 
made  without  probable  cause.  If  the  jury  had  found 
that  the  statements  were  made  with  an  intent  to  injure 
the  appellee  it  would  only  have  been  another  form  of 
expressing  the  fact  that  the  statements  were  made 
maliciously.  The  finding  that  the  statements  were 
made  maliciously  was  the  finding  of  a  fact  and  not  a 
conclusion  of  law.  It  was,  as  we  have  seen,  the  equiv- 
alent of  saying  that  the  statements  were  made  with 
the  deliberate  intention  to  injure  the  appellee.  There 
was  no  express  finding  that  the  statements  were  made 
without  probable  cause.  Assuming  that  it  was  essen- 
tial for  the  appellee  to  aver  and  prove  that  the  state- 
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ments  were  made  without  probable  cause,  and  that  the 
verdict  should  include  a  j&nding  to  that  effect,  the  ver- 
dict is  sufficient  for  the  reason  stated,  that  the  facts 
found  are,  in  substance  and  to  the  effect,  that  the  state- 
ments were  made  without  probable  cause.  A  finding 
in  the  words,  ''without  probable  cause,"  would  be  more 
in  the  nature  of  a  conclusion  than  the  statement  of  a 
fact.  The  question  of  probable  cause  is  ordinarily  one 
for  the  court.  Pennsylvania  Co.  v.  Weddle,  100  Ind. 
138.  In  our  opinion  the  finding  sufficiently  shows  that 
the  statements  were  made  maliciously  and  without 
probable  cause. 

The  allegation  in  the  complaint  is  that  the  appellee 
was  ''in  the  act  of  selling"  the  real  estate,  while  the 
finding  shows  that  she  was  "in  the  act  of  trading"  the 
real  estate. 

It  is  also  alleged  in  the  complaint  that  the  appellant 
went  to  Rhorer  and  spoke  the  alleged  slanderous  words, 
while  the  verdict  finds  that  Rhorer  inquired  of  the 
appellant,  etc. 

Again,  the  allegation  is  that  the  statements  were 
made  maliciously  for  the  "purpose  of  stopping  said  sale 
and  preventing  said  trade,"  while  the  finding  is  that 
said  statements  "were  made  maliciously  and  to  gratify 
the  ill  will  of  the  defendant  towards  the  plaintiff, "  etc. 

Counsel  for  appellant  contend  that  these  and  other 
similar  variations  constitute  fatal  variance  or  failure  of 
proof. 

This  question  is  fWly  discussed  by  Judge  Gavin  in 
Steinke  v.  Bentley^  6  Ind.  App.  663,  and  following  the 
decision  in  that  case  the  variances  referred  to  are  not, 
in  our  opinion,  of  a  character  to  justify  a  reversal. 

There  was  no  error  in  rendering  judgment  in  favor  of 
appellee  on  the  verdict.     It  is  next  insisted  that  the 
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verdict  is  contrary  to  the  evidence,  that  it  is  not  sus- 
tained by  sufficient  evidence,  that  it  is  contrary  to  law. 

The  contention  is  that  the  evidence  wholly  fails  to 
prove  that  the  statements  were  maliciously  made  and 
that  there  is  total  failure  to  prove  a  want  of  a  probable 
cause. 

There  was  evidence  fairly  tending  to  prove  that  no 
money  of  the  appellant,  nor  any  money  secured  of  him 
or  through  his  aid,  was  ever  invested  in  the  land.  The 
facts  and  circim^istances  were  such  as  to  reasonably 
justify  the  inference  that  he  had  no  lien  on,  or  interest 
in,  the  real  estate. 

On  the  question  of  malice,  the  evidence  is  neither 
clear  nor  satisfactory.  The  impression  made  on  our 
minds  from  reading  the  record  in  the  light  of  the  appel- 
lant's theory  of  the  case  is  that  appellant  had  reason  to 
believe  that  the  money  secured  on  the  note  indorsed  by 
him  for  appellee's  husbsftid  was  used  in  the  purchase  of 
the  land,  and  that  he  was  in  good  faith  in  the  assertion 
that  he  had  a  lien  on,  or  interest  in,  said  real  estate, 
but  we  notice  that  he  was  contradicted  by  appellee's 
husband,  and,  also,  that  in  previous  attempte  in  court 
to  enforce  his  supposed. lien  he  had  not  been  successful, 
and  there  were  other  circumstances  proper  for  the  con- 
sideration of  the  jury.  Although  the  evidence  is 
neither  clear  nor  satisfactory  to  us,  we  cannot  say, 
under  the  circumstances,  that  there  was  no  evidence  on 
the  question  of  maUce.  Like  v.  McKitistry^  suprOj 
page  193;  Andrew  v.  Deshler^  supra^  pages  170,  171. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  January  81,  189((. 
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Jessup  V,  The  State. 


No.  1.408. 

Jessup  v.  The  State. 

Criminal  Law. — Aaaoctating  with  a  Prostitute. — Sufficiency  of  Iii' 
dictment, — Statute  Construed. — Plural  Includes  Singular, —  The 
offense  denotmced  by  section  d089,  R.  8.  1894,  of  associating  with 
females  known  or  reputed  as  prostitutes,  maj  be  committed  hj 
associating  with  one  female  so  known  as  reputed. 

From  the  Gibson  Circuit  Court. 

W.  W.  Medcalf  and  BushirTc  &  Brady ^  for  appellant. 

W,  A.  Ketcham,  Attomey-Gteneral,  W.  E.  Cox  and 
F.  E,  Matsouy  for  State. 

Ross,  J. — ^The  appellant  was  indicted,  tried  and  con- 
victed under  section  856,  Elliott  Supp.,  1889  (section 
2089,  Bums  R.  S.  1894),  which  reads  as  follows: 
"Whoever,  being  a  male  person,  frequents  or  visits  a 
house  or  houses  of  ill-fame,  or  of  assignation,  or  associ< 
ates  with  females  known  or  reputed  as  prostitutes  or 
frequents  or  visits  a  gambling  house  or  houses,  or  is 
engaged  in  or  about  a  house  of  prostitution,  shall  be 
fined  in  any  simi  not  more  than  $100.00  nor  less  than 
$10.00,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  more  than  sixty  days  nor  less  than  ten 
days. " 

The  first  and  second  specifications  of  error  assigned 
question  the  sufficiency  of  the  indictment. 

This  statute  defines  a  number  of  offenses,  namely : 

(1)  for  frequenting  or  visiting  houses  of  ill-fame  or  of 

assignation ;  (2)  for  associating  with  females  known  or 

reputed  as  prostitutes;  (3)  for  frequenting  or  visiting 

Vol.  14—17 
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gambling  houses ;  (4)  for  being  engaged  in  or  about  a 
house  of  prostitution. 

The  indictment  under  which  appellant  was  convicted 
was  intended  to  charge  the  offense  included  in  the  sec- 
ond specification,  namely,  for  associating  * '  with  females 
known  or  reputed  as  prostitutes. "  The  objection  to  its 
sufficiency  is  that  it  only  charges  appellant  with  associ- 
ating ^ '  with  one  Flora  Wagner,  a  female  who  was  then 
and  there  known  and  reputed  as  a  prostitute, "  while  the 
only  offense  defined  by  the  statute  is  for  associating 
*'with  females  known  or  reputed  as  prostitutes;"  that 
it  is  no  offense  to  associate  with  one  prostitute,  but  that 
in  order  to  create  the  offense  defined  the  association 
must  be  with  more  than  one  prostitute.  In  other  words, 
that  the  statute  creates  and  defines  the  offense  for  asso- 
ciating with  females  who  are  known  or  reputed  as  pros- 
titutes, and  that  the  use  of  the  plural  does  not  import 
the  singular. 

In  support  of  this  contention  our  attention  is  called  to 
the  fact  that  the  section  of  the  statute  under  which 
appellant    was     prosecuted  is  amendatory  of  section 
2002,  E.  S.  1881,  which  provided  that:      <^ Whoever, 
being  a  male  person,  frequents  houses  of  ill-fame  or  of 
assignation,"  etc.,    and  that  the  Legislature  deeming 
the  first  clause  of  that  statute  insufficient  as  defining  an 
offense  for  frequenting  a  single  house  so  amended  it  as 
to  make  it  an  offense  to  frequent  ' '  a  house  or  houses  of 
ill-fame."     From  this,  counsel  contend  that  the  Legisla- 
ture did  not  intend  to  create  an  offense  for  associating 
with  one  female  known  or  reputed  as  a  prostitute,  but 
plainly  intended  to  define  no  offense  except  the  asso- 
ciation was  with  more  than  one.     We  cannot  concur  in 
this  contention. 

In  construing  section  2003,  E.  S.  1881  (section  2090, 
Bums  E.  S.  1894),  which  defines  it  as  an  offense  for 
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any  female  to  frequent  or  live  "in  houses  of  ill-fame," 
the  supreme  court  has  held  that  a  female  who  fre? 
quented  or  lived  in  a  house  of  ill-fame  was  amenable 
under  the  provisions  of  that  statute.  State  v.  Nichols^ 
83  Ind.  228. 

In  the  decision  of  that  case  the  court  made 
the  following  quotation  from  Bishop  on  Stat.  Crimes, 
section  213,  viz:  ''The  singular  number,  likewise, 
may  be  comprehended  in  the  plural :  as,  where  a  statute 
makes  it  a  felony  to  purloin  from  a  postoflSce  'bank 
notes, '  it  is  within  the  prohibition  to  steal  a  single  note ; 
or,  to  commit  larceny  of  'bills  obligatory,'  a  person 
who  takes  a  single  bill  obligatory  breaks  the  provision  ; 
and,  if  it  is  made  an  offense  'to  keep  open  tippling 
houses y  on  the  Sabbath  day,'  the  offense  is  committed  by 
keeping  opfen  one  tippling  house.''  Adding:  "The 
rule  of  construction  thus  laid  down  by  Bishop  seems  to 
be  well  supported  by  some  carefully  considered  cases, 
and  is  one  which,  we  think,  ought  to  be  followed  in  the 
case  at  bar,  as  being  in  accordance  with  the  obvious 
intention  of  the  Legislature.  Hall  v.  State^  3  Kelly 
(Ga.)  18;  Commontcealth  y.  Messinger^  1  Binn.  273  (2 
Am.  Dec.  441)."     The  affidavit  is  sufficient. 

The  evidence  upon  which  the  appellant  was  convicted 
is  not  very  clear  or  satisfactory  and  while  the  appel- 
lant's own  testimony  was  that  he  was  unacquainted 
with  and  did  not  know  that  Flora  Wagner,  with  whom 
he  was  charged  with  associating  and  who  it  was 
charged  was  known  as  a  prostitute,  was  a  prostitute 
or  known  as  such,  yet  in  the  opinion  of  a  majority  of 
the  court,  the  fact  that  appellant,  who  was  a  widower 
and  living  alone,  employed  Miss  Wagner  as  a  domestic 
to  do  his  general  housework,  and  that  for  more  than  a 
year  they  lived  in  the  house  most  of  the  time  alone,  is 
sufficient  in  connection  with  the  other  circumstances 
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disclcNBed,  upon  which  to  say  there  was  some  evidence  to 
sustain  the  finding  of  the  court  below,  and  that  the 
judgment  will  have  to  be  affirmed. 
Judgment  affirmed. 

Filed  Januaiy  29,  1896. 
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• 

Action.  —  Party  Defendant. — Assignor. — Endorsement.  —  The  fact 
that  the  assignment  of  an  account  is  in  writing  upon  the  Bame 
paper,  which  contains  a  statement  of  the  account,  does  not  make 
it  an  endorsement  in  writing,  within  section  277,  R.  S.'l894,  pro- 
viding that  the  assignor  shall  be  made  a  defendant  in  an  action 
brought  by  the  assignee  of  a  claim  arising  out  of  a  contract  and 
not  assigned  by  endorsement  in  writing. 

Same. — Book  Account. — Assignment. ^Assignor  a  Necessary  Party 
Defendant. — An  open  or  book  a<3count  cannot  be  endorsed  in  writ- 
ing so  as  to  make  it  unnecessary  to  make  the  assignor  a  party, 
under  section  277,  R.  S.  1894,  requiring  him  to  be  made  a  defendant 
in  an  action  by  the  assignee  ux)on  a  claim  arising  out  of  a  contract 
and  not  assigned  by  endorsement  in  writing. 

From  the  Shelby  Circuit  Court. 

Hord  &  AdamSy  for  appellant. 

Morgan  &  Morgan  and  Adams  &  Carter^  for  appel- 
lees. • 

LoTZ,  J. — The  appellees  were  the  plaintiffs  and  the 
appellant  the  defendant  in  the  court  below.  The  com- 
plaint was  in  three  paragraphs.  A  demurrer  for  defect 
of  parties  defendant  was  overruled  to  each.  The  cause 
was  put  at  issue  and  tried  by  a  jury,  which  returned  a 
general  verdict  in  favor  of  the  appellees,  in  the  sum.  of 
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$200,  upon  which  the  judgment  was  subsequently 
rendered. 

With  the  general  verdict  the  jury  returned  answers 
to  interrogatories,  from  which  it  appears  that  the  gen- 
eral verdict  rests  upon  the  first  paragraph  of  the  com- 
plaint, and  that  as  to  the  second  and  third  paragraphs 
the  finding  was  for  the  defendant. 

The  appellant  has  assigned  as  error  in  this  court  the 
overruling  of  the  demurrer  to  each  paragraph  of  the 
complaint.  As  the  jury  •found  for  the  appellant  pn  the 
second  and  third  paragraphs,  the  rulings  on  the  demurrer 
thereto  are  rendered  harmless.  This  leaves  for  our  con- 
sideration only  the  rulings  on  the  demurrer  to  the  first 
paragraph. 

It  is  averred  in  this  paragraph  that  the  defendant 
was  indebted  to  Short  and  Matlock  in  the  sum  of 
$300,000;  balance  due  on  account  for  timber  and 
merchandise  sold  and  delivered  to  the  defendant  at  the 
defendant's  instance  and  request;  that  Short,  for  value 
received,  assigned  his  interest  in  the  account  to  Mat- 
lock by  endorsement  in  writing  on  said  account ;  that 
Matlock  subsequently,  for  value,  assigned  his  interest 
in  the  account  to  the  plaintiffs,  by  endorsement  in  writ- 
ing on  said  account.  An  itemized  statement  of  the 
account,  and  the  assignments  written  thereon,  are  made 
exhibits  to  the  complaint.  The  demurrer  states  that 
Matlock  and  Short  are  necessary  parties  defendant. 

By  the  code  every  action  (excepting  in  a  few  particular 
cases)  must  be  prosecuted  by  the  real  party  in  interest. 
Section  251,  Bums  R.  S.  1894;  section  251,  R.  S.  1881. 
And  by  section  277,  Bums  R.  S.  1894  (section  276,  R. 
S.  1881),  it  is  further  provided  that,  ''When  an  action  is 
brought  by  the  assignee  of  a  claim  arising  out  of  contract 
and  not  assigned  by  endorsement  in  writing,  the  assignor 
shall  be  made  a  defendant  to  answer  as  to  the  assign- 
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ment  or  his  interest  in  the  subject  of  the  action."  By 
another  section  of  the  statute  promissory  notes,  bills  of 
exchange  and  other  contracts  signed  by  any  person  who 
promises  to  pay  money,  or  to  do  any  particular  thing, 
are  made  negotiable  by  endorsement  thereon,  so  as  to 
vest  the  property  thereof  in  each  endorsee  success- 
ively. Section  7515,  Bums  R.  S.  1894;  Section  5501, 
R.  S.  1881. 

The  decided  cases  all  agree  that  any  claim  arising  out 
of  contract,  whether  it  be  a  promissory  note  or  open 
account,  may  be  assigned  without  endorsement,  in  writ- 
ing, and  that  when  so  assigned  the  assignee  obtains  an 
equitable  interest  therein,  and  may  sue  and  recover  in 
his  own  name.     McCoy  v.  Oldham^  1  Ind.  App.  372. 

It  is  equally  well  settled  that  if  the  assignee  of  a  con- 
tract not  assigned  by  endorsement,  although  in  writing, 
bring  suit  thereon,  he  must  make  the  assignor  a  party 
defendant  to  answer  as  to  his  interest.  Section  277, 
supra;  Overstreet  v.  Freeman^  12  Ind.  390. 

The  claim  in  this  suit  arose  out  of  contract,  and  was 
assigned  in  writing,  the  contract  itself  was  not  in  writ- 
ing. The  statutes  providing  for  the  assignment  of 
contracts  by  endorsement  in  writing  contemplate  only 
such  contracts  that  have  been  reduced  to  writing.  Art 
open  account,  or  a  book  account,  is  but  a  statement  of 
account  reduced  to  writing  by  one  of  the  parties.  It 
does  not  contain  any  promise  to  pay  or  promise  to  do 
anything.  It  is  not  a  contract  in  the  same  sense  of  a 
written  instrument  signed  by  an  obligor.  The  contract 
exists  independently  of  the  statement.  The  contract 
exists  in  parol,  and  is  incapable  of  endorsement  in  tlie 
strict  legal  sense  of  that  term.  One  party  cannot 
arrange  the  items  of  account  on  a  paper  and  make  it 
the  contract  of  the  other  party.     A  promissory  note 
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cannot  be  endorsed  except  by  writing  thereon,  or  on  a 
paper  attached  thereto.  French  y.  Turner y  15  Ind.  59. 
Any  contract  may  be  assigned  in  writing.  But  assign- 
ment and  endorsement  are  not  equivalent  or  synony- 
mous terms.  There  is  a  marked  difference  between 
them.  Bascom  v.  Toner^  5  Ind.  App.  229 ;  Reed  v. 
Fintony  63  Ind.  288.  The  averment  '^assigned  in  writ- 
ing" is  not  equivalent  to /^assigned  by  endorsement  in 
writing."  Reed  v.  Garr,  59  Ind.  299.  The  assignment 
of  a  note  by  a  separate  writing  on  a  separate  paper  is 
not  an  endorsement.  It  is  only  equivalent  to  an  equit- 
able assignment,  and  in  a  suit  thereon  the  assignor 
must  be  made  a  party  defendant.  Strong  v.  Downing y 
34  Ind.  300. 

If  it  is  necessary  to  make  the  assignor  of  a  note  a 
party  under  such  circumstances,  surely  it  is  necessary 
to  make  the  assignor  of  an  account  a  party  under  similar 
circumstances. 

The  mere  fact  that  the  assignment  is  in  writing,  and 
upon  the  same  paper  which  contains  a  statement  of  the 
account,  does  not  make  it  an  endorsement  in  writing  in 
the  strict  meaning  of  the  term. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  first  paragraph  of  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Ffled  January  29,  1899. 
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CrUM   V.  CONOVEK   ET  AL. 

Bailboad. — stock  Killed. — Private  Crowmg. — Failure  to  Maintain 
Oafef.— Failure  of  a  person  to  maintain  Babstantial  gates  across  a 
wagon  and  driveiva^  where  it  goes  through  railroad  fences,  as  re- 
quired b7  sections  6320-0323,  B.  S.  1804,  does  not  make  him  liable 
to  another  person  whose  cattle  are  without  right  in  a  highway,  and 
pass  through  such  driveway  to  the  railroad  track  on  which  they 
are  killed  ;  neither  is  the  railroad  company  liable  for  the  killing  ot 
■uch  stock. 

Saue. — Private  Crotging. — Duly  of  lAindoumer  to  Maintain  Qatea, 
Otring  to  Bailroad  Only. — The  duty  of  an  adjoining  landowner  to 
erect  and  maintain  substantial  gates  in  the  Iine«f  a  railroad  fence 
across  a  private  driveway,  fixed  by  sections  5320-3823,  R.  S.  18B4,  is 
one  which  he  owes  to  the  railroad  company  only. 

From  the  Clark  Circuit  Court. 

J.  K.  Marsh  and  Burtt  &  Taggart,  for  appellant. 

Voigt  &  Stotaenburg,  for  Conover. 

Eo88,  C.  J. — The  appellee  Miles  T.  Conover,  sued  the 
appellant  Andrew  J.  Cninx,  and  the  appellee  the  Ohio 
and  Mississippi  KaUway  Company,  to  recover  the  value 
of  stock  killed  on  said  company's  railroad,  which  had 
entered  on  its  track  through  a  private  way,  main- 
tained by  appellant,  but  across  which  he  failed  to  build 
and  maintain  and  keep  closed  gates,  pursuant  to  the 
provisions  of  the  act  approved  April  8,  1885.  (Sections 
5320,  5322,  K.  S.  1894). 

Section  1  of  that  act  (section  5320,  supra),  provides 
that  the  owners  of  tracts  of  land  separated  by  the  right 
of  way  of  a  railroad  may,  if  such  right  of  way  was 
acquired  by  condemnation  and  appropriation,  construct 
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and  maintain  private  crossings  across  such  right  of  way 
from  one  of  such  tracts  of  land  to  the  other. 

Section  2  of  the  act  (section  5321),  provides  that  if 
the  company's  right  of  way  is  fenced  at  a  point  where 
such  owner  constructs  his  crossing,  he  shall  '  ^  erect  and 
maintain  substantial  gates  in  the  line  of  such  fence  or 
fences."  And  section  8  of  the  act  (section  5322,  supra)^ 
provides  that  if  animals  get  upon  the  railroad  track 
through  such  gates,  And  are  killed  or  injured  by  the  rail- 
road cars  or  locomotives,  the  railroad  company  shall 
not  be  liable  therefor. 

The  first  sjfecification  of  error  questions  the  action  of 
the  court  in  overruling  appellant's  demurrer  to  the  com- 
plaint. 

The  material  allegations  of  the  complaint  are,  that  on 
the  26th  day  of  August,  1892,  and  for  a  long  time  prior 
thereto,  the  appellant  Crum  was  the  owner  of  a  tract 
of  land  in  Clark  county,  Indiana,  which  was  separated 
by  the  right  of  way  of  the  appellee  the  Ohio  and  Mis- 
sissippi Railway  Company,  upon  which  right  of  way  the 
railroad  company  operated  its  railroad,  and  which  right 
of  way  was  at  that  time  fenced  in,  and  the  fences  main- 
tained by  said  company.  That  during  that  time  appel- 
lant Crum  had  a  private  * '  wagon  and  drive  way  over 
and  across  said  right-of-way,"  *' leading  from  that  part 
of  said  tract  north  of  said  right-of-way  to  that  part 
thereof  lying  south  of  the  same,  and  thence  to  a  public 
highway. "  It  is  then  averred  that  Crum,  ' '  during  all 
that  time  failed  and  neglected  to  erect  and  maintain 
substantial  gates"  across  such  wagon  and  drive- way  in 
the  line  of  the  railroad  fences,  and  left  such  wagon  and 
drive- way  open  from  the  public  highway  to  the  track  of 
said  railroad ;  that  on  the  26th  day  of  August,  1892, 
certain  cattle,  belonging  to  appellee  Conover,  which  he 
kept  in   an    ''enclosure  which  was    then    and   there 
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enclosed  by  a  lawful  fence,"  escaped  therefrom  "onto 
said  highway  "  without  any  fault  or  neghgence  on  his 
part,  and  without  his  knowledge  or  consent,  and  by 
reason  of  appellant's  neghgence  in  faiHng  to  keep  such 
private  way  fenced,  said  stock  entered  from  the  high- 
way into  said  private  way  and  from  there,  without  any 
negligence  on  appellee  Conover's  part,  went  upon  the 
railroad  track  of  the  appellee  company,  and  were  run 
upon  and  over,  and  killed  by  its  locomotive  and  cars. 

It  is  clear  that  the  facts  alleged  in  the  complaint  do 
not  state  a  cause  of  action  against  the  appellee  the  Ohio 
and  Mississippi  Railway  Company.  Pennsylvania  Co. 
V.  Spaulding,  112  Ind.  47  ;,  Hunt  v.  Lake  Shore,  etc., 
B.  W.  Co.,  112  Ind.  69;  Louisville,  etc.,  R.  W.  Co.  v. 
Etzler,  119  Ind.  39. 

When  the  owner  of  lands  intersected  by  a  railroad 
makes  a  private  crossing  over  the  right  of  way  of  such 
railroad,  the  law  imposes  upon  him  the  duty  of  erecting 
gates  across  the  same,  and  of  maintaining  and  keeping 
such  gates  closed,  section  6321,  svpra.  As  between 
each  landowner  and  the  railroad  company,  if  he  fails  in 
the  performance  of  this  duty,  and  injury  results  to  the 
property  of  the  railroad  company,  he  is  liable  therefor. 
But  is  he  liable  to  a  stranger  whose  stock  wanders  upon 
his  land  and  from  thence  upon  the  railroad  through  the 
opening  he  has  made,  but  which  he  has  failed  to  guard 
with  a  gate? 

At  common  law  the  owner  of  domestic  animals  is 
bound  to  keep  them  upon  his  own  premises,  and  if  they 
break  out  and  enter  upon  the  lands  of  another,  doing 
injury,  he  is  liable  in  damages  therefor.  Lafayette,  etc.y 
R.  R.  Co.  v.  Skriner,  6  Ind.  141;  Pittsburgh,  etc.,  R. 
W.  Co.  V.  Stuart,  71  Ind.  500 ;  Atkinson  v.  Mott,  102 
Ind.  431 ;  Klenherg  v.  Bussell,  125  Ind.  531,  and  cases 
cited. 
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The  common  law  is  still  in  force  in  this  State  except 
that  it  is  provided  by  the  statute  that  the  board  of  com- 
missioners of  comities  may,  by  proper  order,  permit 
stock  to  run  at  large  in  their  respective  counties.  Sec- 
tion 2831,  R.  S.  1894  (section  2637,  R.  S.  1881). 

When  the  board  of  commissioners  make  an  order  per- 
mitting stock  to  run  at  large,  if  stock  so  running  at 
large  enters  ui)on  enclosed  lands,  the  burden  rests  upon 
the  landowner  to  show  that  the  fence  through  which 
the  stock  entered  was  such  as  good  husbandmen  gen- 
erally keep.  Section  6551,  R.  S.  1894  (section  4835,  R. 
S.  1881),  Hinshaw  v.  Gilpin^  64  Ind.  116.  But  when 
no  such  order  has  been  made,  landowners  are  not  bound 
to  maintain  any  fences  whatever,  to  turn  stock  running 
upon  the  public  highways,  whether  permitted  to  run 
there  by  the  owner  or  whether  they  escape  from  his 
enclosure  to  the  highway  against  his  will.  He  is  the 
one  whom  the  law  enjoins.  The  duty  rests  upon  him 
to  keep  his  stock  enclosed,  and  if  they  escape  it  is  because 
he  failed  to  do  his  duty.  To  allege  that  they  escaped 
without  his  fault  or  negligence  cannot  avail  him,  for 
the  law  says  that  if  his  stock  escapes  he  will  be  answer- 
able for  any  damage  done  by  them.  If  they  escape  and 
go  upon  the  lands  of  another  they  are  trespassers, 
whether  he  used  care  and  diligence  to  keep  them  on  his 
own  lands  by  a  proper  enclosure  or  not.  Atkinson  v. 
Motty  supra,  page  433. 

The  complaint  did  not  state  a  cause  of  action  against 
the  appellant. 

Judgment  reversed  as  to  appellant  Crum,  with 
instructions  to  sustain  his  demurrer  to  the  complaint. 

The  judgment  in  favor  of  the  appellee,  the  Ohio  and 
Mississippi  Railroad  Company,  is  affirmed  against  the 
appellee  Miles  T.  Conover,  on  his  cross  errors. 
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Cmm  r.  Conover  et  al. 

All  costs  taxed  against  appellee  Conover. 

Filed  April  30.  1895. 

On  Petition  for  REHEARiNa. 

Davis,  J. — We  assume  that  the  appellee  was  not 
guilty  of  contributory  negligence.  Childers  v.  Louis- 
ville, etc.,  R.  W.  Co.,  12  Ina.  App.  686  (41  N.  E.  Eep. 
21,  22.)  We  also  assume  that,  as  between  the  appellant 
and  the  railroad  company,  it  was  the  duty  of  the  appel- 
lant to  erect  and  maintain  the  gates  at  private  crossings. 
Sections  5320,  5321,  5322,  R.  S.  1894. 

Is  the  appellant  guilty  of  actionable  negligence  because 
of  his  failure  to  erect  and  maintain  substantial  gates  in 
the  line  of  the  railroad  fence  across  said  driveway? 
Negligence  only  arises  from  a  breach  of  duty.  The 
duty  to  fence  was  enjoined  on  the  railroad  company  by 
the  act  of  1885.  The  private  crossing  was  a  right  given 
to  the  adjacent  landowner,  and  the  duty  to  maintain 
the  gate  was  imposed  upon  him.  The  company  owed 
no  duty  to  grant  the  private  crossing  to  any  one  except 
the  owner  of  land  separated  by  the  right  of  way,  and 
the  landowner  owed  no  duty  to  maintain  the  gate 
under  that  statute  to  any  one  except  to  the  railroad 
company.  Childers  v.  Louisville,  etc.,  R.  W.  Co., 
supra;  Louisville,  etc.,  R.  W.  Co.  v.  Thomas,  1  Ind. 
App.  131. 

In  our  opinion  the  appellant  owed  the  appellee  no 
duty  to  maintain  the  gate  at  the  crossing,  and  therefore 
the  court  erred  in  overruling  his  demurrer  to  the  com- 
plaint. 

The  petition  for  a  rehearing  is  overruled. 

Gavin,  C.  J.,  and  Lotz,  J.,  for  the  reasons  given  in 
Childers  v.  Louisville,  etc.,  R.  W.  Co.,  supra,  dissent. 

Filed  January  29,  1896. 
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No.  1,888. 

PURVIANCE,    AdMR.,    V.  PURVIANCE. 

Contract. —  Consideration, —  Decedent's  Estate.  —  Assumption  of 
Debt  by  Widow. — Claim, — An  agreement  by  a  widow,  and  sole 
heir  of  a  decedent,  to  pay  a  claim  against  her  husband  if  the  claim- 
ant will  refrain  from  bringing  suit,  or  filing  the  claim  against  her 
husband's  estate,  is  supported  by  a  sufficient  consideration. 

Statutb  op  LntiTATiONS.— C7am  for  Work  and  Lahor.^When 
Statute  Begins  to  Run. — ^The  statute  of  limitations  does  not  begin 
to  run  against  a  claim  for  work  performed  under  an  agreement 
that  the  employer  will  provide  for  payment  therefor  in  his  will, 
until  the  employer  dies  or  the  employe  ceases  working  for  him. 

Decedbxt's  Estate. — Evidence. — Refraining  from  Filing  Claim. — 
The  mere  fact  that  a  claimant  against  an  estate  forbore  to  bring 
suit  on  his  claim,  raises  no  inference  of  an  agreement  by  the  widow 
and  sole  heir  of  the  decedent  to  pay  the  claim,  if  such  claimant 
would  refrain  from  bringing  suit  or  filing  his  claim  against  the 
estate. 

Pleading. — Complaint. — Date  of  Contract. — Decedenfs  Estate. — A 
complaint  on  a  contract  made  with  an  intestate  is  not  bad  for  fail- 
ing to  state  the  date  of  the  contract. 

8amb. — Claim  Against  Estate. — A  complaint  alleging  that  defend- 
ant's intestate  was  the  only  heir  at  law  of  her  husband,  against 
whom  plaintiff  had  a  claim  for  services,  and  that  she  '*took  and 
held"  all  the  property  which  he  left  at  his  death,  amounting  to 
9^.000  as  such  sole  heir,  sufficiently  shows  that  there  were  no  other 
claims  against  the  husband's  estate. 

From  the  Huntington  Circuit  Court. 

•7.  Q.  Cline,  Kenner  &  Lesh,  for  appellant. 

Sayler^  Sayler  &  Sayler^  for  appellee. 

Keinhard,  J. — This  action  is  in  the  nature  of  a 
claim,  filed  by  the  appellee  against  the  estate  of  the 
appellant's  decedent,  Elmina  E.  Purviance. 

One  of  the  specifications  of  error  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
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good  cause  of  action.  There  was  no  demurrer  to  the 
the  complaint,  nor  was  its  sufficiency  tested  in  any- 
other  way. 

The  complaint  or  statement  of  appellee's  claim  is  as 
follows,  omitting  the  mere  formal  parts : 

''The  estate  of  Elmina  E.  Purviance,  deceased. 

' '  To  James  A.  Pi;^^iance,  Dr. 

''To  work  and  labor  from  the day   of  August, 

1861,  to  the  19th  day  of  Aug^t,  1878,  at  the  rate 
of  $11. 90^  per  month — $1,000.00,  and  six  per  cent, 
per  annum  interest  thereon  for  seventeen  years.  Said 
labor  was  done  and  performed  under  the  following  cir- 
cumstances, to- wit :  John  W.  Purviance  and  the  said 
Elmina  E.  Purviance,  deceased,  were  husband  and  wife 
and  were  childless.  About  the  14:th  day  of  February, 
1861,  the  said  John  W.  Purviance  and  Elmina  Purvi- 
ance, his  wife,  took  this  claimant,  who  was  then  a  minor, 
to  live  with,  and  work  for,  and  serve  them,  the  said  John 
W.  Purviance  declaring  at  various  times  that  he  would 
make  suitable  provision  for  this  claimant  in  his  will,  in 
payment  of  said  work  and  labor.  The  said  John  W. 
Purviance  died  about  the  27th  day  of  November,  1887, 
without  making  any  will  whatever,  and  without  mak- 
ing any  provisions  whate^^er,  for  this  claimant,  or  for 
paying  him  anything  whatever  for  his  said  work  and 
labor.  After  the  said  work  and  labor  was  so  performed 
as  aforesaid,  the  said  John  W.  Purviance  and  his  said 
wife,  Elmina  E.  Purviance,  conveyed  by  deed  all  of  the 
real  estate  in  the  name  of  the  said  John  W.  Purviance 
to  Joseph  G.  Purviance,  without  any  consideration 
whatever,  not  leaving  $600.00  worth  of  property  in  his 
name  subject  to  execution  for  the  payment  of  his  debts 
or  subject  to  bequest  by  him,  and  whereupon  the  said 
Joseph  G.  Purviance  conveyed  all  of  said  real  estate  by 
deed  to  the  said  Elmina  E.  Purviance  without  any  con- 
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sideration  whatever.     The  said  John  W.  Purviance  left 
the  said  Elmina  E.  Purviance,  deceased,  his  only  heir 
at  law,  who  took  and  held  all  the  property  which  the 
said  John  W.    Purviance  left   at    his    death,    which 
together  with  said  real  estate  was  of  the  probable  value 
of  $4, 000. 00,  as  such  sole  heir  at  law.     The  said  Elmina 
E.  Purviance,  deceased,  promised  the  claimant  that  if 
he  would  not  bring  any  suit  or  claim  against  the  estate 
of  the  said  John  W.  Purviance,  deceased,  for  his  said 
work  and  labor,  she  would  provide  for  the  full  payment 
of  his  said  work  and  labor  out  of  her  estate  by  her  last 
will,  and  in  consideration  of  said  promise  the  claimant 
did  not  bring  any  suit  or  claim  for  said  work  and  labor 
against  the  estate  of  the  said  John  W.  Purviance,  but 
relied  on  said  promise  of  the  said  Elmina  E.  Piu^ance, 
deceased,  for  payment  for  said  work  and  labor.     The 
said  Elmina  E.  Purviance  died  on  the  8rd  day  of  June, 
1894:,  without  making  any  will  whatever  and  without 
making  any  provision  whatever  for  payment  for  said 
work  and  labor  or  any  part  thereof.     As  a  detail  of  the 
said  promise  of  the  said  Elmina  E.  Purviance,  deceased, 
to  provide  for  the  payment  of  said  work  and  labor  out 
of  her  estate  by  her  last  will,  the  said  Elmina  E.  Pur- 
viance, deceased,  promised  to  devise  all  her  property  to 
the   children  who  had  lived  with  her,    to- wit:     This 
claimant,  Anna  Mayne  and  Mina  Huff,  and  John  Hut- 
sell,  as  they  had  all  helped  to  make  said  proi)erty  and 
were  loved  by  her.     The  said  Elmina  E.   Purviance, 
deceased,  left  an  estate  of  the  probable  value  of  $4,000. 
**  Wherefore,"  etc. 

Obviously,  the  complaint  proceeds  upon  the  theory 
that  the  decedent,  who  was  the  widow  of  the  original 
promisor,  agreed  to  pay  the  claim,  if  the  appellee  would 
refrain  from  bringing  suit,  or  filing  the  claim  against 
the  estate  of  her  deceased  husband.     Had  the  claim 
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the  widow  of  the  promisor  and  herself  ratified  an  agree- 
ment made  by  her  deceased  husband.  She  would  not 
be  bound  by  such  a  promise.  The  original  debt  being 
that  of  her  husband,  her  promise  to  pay  it  would  not  be 
binding  upon  her,  if  there  was  no  other  consideration 
involved.  Even  if  she  had  promised  to  pay  the  claim 
originally,  such  promise  would  have  been  void,  by  rea- 
son of  her  coverture,  and  hence,  a  fortiori^  the  contract 
of  her  husband  would  have  been  incapable  of  ratifica- 
tion by  her.     Austin  v.  Davis,  128  Ind.  472. 

But  the  agreement  relied  on  here  is  quite  a  different 
one.  It  is  not  an  attempted  ratification  of  a  contract 
made  by  her  husband,  but  it  is  a  new  and  original 
agreement  made  by  herself  to  pay  a  certain  amount  in 
a  certain  way,  if  appellee  would  forbear  to  sue  and  thus 
leave  her  in  the  enjoyment  of  the  estate  inherited  from 
her  husband.  It  was  the  promise  to  forbear  suit 
against  her  husband's  estate  made  by  appellee  that  gave 
validity  to  the  promise  of  appellant's  decedent. 

Nor  was  it  necessary  to  aver  in  the  complaint  that 
there  were  no  debts  or  claims  against  the  estate  of  John 
W.  Purviance.  The  averment  that  he  left  the  said 
Elmina  E.  Purviance  his  only  heir  at  law,  who  took 
and  held  all  the  property  which  he  left  at  his  death, 
and  which  was  worth  $4,000.00,  as  such  sole  heir,  is 
sufficient  to  obviate  the  objection  that  there  might  be  a 
possibility  that  the  other  claims  against  John  W.  Pur- 
viance's  estate  would  consume  the  assets.  If  the 
appellant's  decedent,  at  her  husband's  death,  took  and 
held  aU  the  property  he  left,  amounting  to  $4,000.00, 
it  carmot  be  true  that  the  same  was  required  to  pay  his 
other  debts. 

"We  do  not  think  the  complaint  is  bad  for  failing  to 
state  the  date  of  the  contract  between  the  claimant  and 
YoL.   14—18 
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the  widow.  If  the  appellant  desired  a  more  definite 
averment  as  to  time,  he  should  have  moved  to  make 
the  statement  more  specific.  If  the  claim  was  barred 
by  the  statute  of  limitations,  ordinarily  it  would  devolve 
upon  the  defendant  to  set  it  up  as  a  defense  unless  such 
fact  appeared  on  the  face  of  the  complaint,  in  which 
case  the  defect  might  be  reached  by  demurrer.  But  in 
claims  against  estates  of  deceased  persons,  the  statute 
is  available  without  pleading  it.  Perrill^  Admr.y  v. 
Nichols,  89  Ind.  444. 

But  in  no  event  is  the  complaint  bad  because  the  date 
of  the  accruing  of  the  cause  of  action  is  not  disclosed. 

We  fully  agree  with  appellant's  counsel  that  the 
complaint  must  be  held  good,  if  at  all,  by  reason  of  the 
averment  that  the  appellant's  decedent  promised  to 
pay  the  appellee,  or  to  provide  for  him,  out  of  her 
estate,  if  he  would  not  bring  suit  or  file  a  claim  against 
her  husband's  estate,  and  that  in  consideration  of  such 
promise  appellee  did  not  bring  suit  for  his  work  and 
labor  against  said  John  W.  Purviance's  estate,  but 
relied  on  the  promise  of  said  Elmina  for  the  payment  of 
his  said  work  and  labor.  This  averment  is  the  founda- 
tion on  which  the  complaint  must  stand,  and  we  think 
it  renders  the  complaint  sufficient  to  withstand  the 
assault  made  upon  it  for  the  first  time  in  this  court. 

Among  the  other  errors  relied  upon,  the  appellant 
urges  the  insufficiency  of  the  evidence  as  a  cause  for  a 
new  trial. 

We  have  searched  the  record  in  vain  for  any  evidence 
to  support  the  averment  in  the  complaint  that  tlie 
appellant's  decedent  promised  to  provide  for  the  appel- 
lee if  he  would  refrain  from  bringing  suit  or  filing  bis 
claim  against  her  husband's  estate,  and  that  in  consid- 
eration thereof,  he  did  so  refrain.  There  is  an  abund- 
ance of  evidence  from  which  the  jury  might  properly 
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have  found  that  the  appellant's  decedent  promised  to 
provide  for  the  appellee  in  her  will,  but  the  considera- 
tion for  such  promise  alleged  in  the  complaint  remains 
unproved.  There  is  not  a  scintilla  of  testimony  which 
tends  to  prove  in  the  remotest  degree  that  the  appellee 
ever  made  such  a  promise  or  agreement  as  it  is  in  the 
complaint  averred  that  he  made,  or  that  the  promise  of 
appellant's  decedent  was  based  upon  any  such  consider- 
ation. Nor  have  we  been  referred  to  any  such  testi- 
mony, by  appellee's  counsel.  The  only  argument  by 
which  counsel  seek  to  extricate  themselves  from  this 
dilemma  is  that  the  fact  of  appellee's  having  actually 
forborne  to  bring  suit  against  John  W.  Purviance's 
estate  was  a  proper  basis  for  an  inference  for  the  jury 
that  such  must  have  been  the  agreement.  This  posi- 
tion is  untenable.  In  our  view  of  the  law  such  an 
inference  would  be  too  remote,  and  the  jury  was  not 
warranted  in  deducing  it  from  the  fact  stated.  The 
appellant  was  therefore  entitled  to  a  new  trial. 
Judgment  reversed. 

Filed  December  10,  1895;  petition  for  rehearing  overruled  January 
29,  1896. 


No.  1,528. 

Wilhelm  v.  Scott. 

Replevin. — Impounded  Animals, — One  whose  hogs  are  impounded 
in  accordance  with  the  statute,  when  foiuid  running  at  large,  can- 
not replevin  them  until  he  pays  or  offers  to  pay  the  costs  and  ex- 
penses of  the  proceeding. 

Afpellatb  Procedure. — Presumption. — Public  Officer. — Duty  Per- 
formed, — Impounded  Animals. — It  will  be  presumed  on  appeal,  in 
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support  of  a  judgment  in  favor  of  a  public  officer,  who  impounded 
hogs  running  at  large,  that  he  performed  his  duty  of  advertising 
them  for  sale. 


From  the  Grant  Circuit  Court. 

Baldwin  &  Oliver^  for  appellant. 
Elliott  &  Elliott^  for  appellee. 

Ross,  C.  J. — Appellant  brought  this  action  to  recover 
possession  of  personal  property  alleged  to  be  unlawfully 
detained  from  him  by  appellee. 

The  cause  was  tried  by  jury,  and  at  appellant's 
request  a  special  verdict  was  returned.  Both  parties  asked 
for  judgment  on  the  verdict,  appellant's  motion  therefor 
was  overruled  and  appellee's  sustained. 

The  only  question  presented  on  this  appeal  is  whether 
or  not  the  facts  found  by  the  jury  were  sufficient  to  sus- 
tain a  judgment  for  appellant. 

The  facts  foimd  and  returned  by  the  jury  in  their 
verdict  are  as  follows : 

''That  on  the  25th  day  of  May,  1893,  the  plaintiff 
was  the  owner  of  the  hogs  mentioned  in  the  complaint 
and  writ  of  replevin  in  this  cause  ;  that  said  plaintiff 
was,  on  said  day,  the  owner  of  a  farm  about  one-half 
mile  south  of  the  village  of  Upland,  in  the  township  of 
Jefferson,  in  Grant  county,  Indiana ;  that  said  farm  is 
on  the  east  side  of  the  pike  running  south  from  said 
village  of  Upland ;  that  on  the  opposite  side  of  said  pike, 
in  said  Jefferson  township,  was  located  the  University 
addition  to  Upland ;  that  said  University  addition  had, 
prior  to  said  day,  been  platted  and  opened  up  into  lots, 
blocks,  and  streets ;  that  said  University  addition  had 
been,  on  the  11th  day  of  April,  1893,  sold  by  said  plain- 
tiff to  the  Upland  Land  Company ;  that  during  the  lat- 
ter part  of  April,  1893,  said  Upland  Land  Company 
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proceeded  to  and  did  take  down  and  remove  the  fence 
on  the  east  side  of  said  University  addition  and  also 
portions  of  the  fence  on  the  north  and  west  side  of  said 
addition ;  that  it  was  the  intention  of  said  Upland  Land 
Company,  in  tearing  down  and  removing  said  fence,  to 
remove,  and  they  did  remove,  the  enclosure  from  about 
said  lands,  and  to  make,  and  they  did  make,  said  Univer- 
sity addition  unenclosed  lands  and  commons  ;    that  on 
the  25th  day  of  May,  1893,  the  lands  of  said  University 
addition  were  unenclosed  lands ;  that  on  said  University 
addition,  among  other  streets  or  roads  there  was  a  street 
or  road  named  Second  street ;   that  on  said  25  th  day  of 
May,  1893,  said  plaintiff  knowingly  permitted  the  hogs 
in  question  in  this  suit  to  run  at  large  upon  the  roads 
and  upon  the  unenclosed  lands,  comprising  said  Second 
street  in  said  University  addition ;   that  said  defendant 
was,  on  said  25th  day  of  May,  1893,  the  road  supervisor 
of  the  district  in  which  said  plaintiff's  farm  and  said 
University  addition  was  situated,  in  the  township  of 
Jefferson,  in  said  Grant  county,  Indiana ;    that  on  said 
day  said  defendant,  as  such  road  supervisor,  was  informed 
by  Mr.  Clayton  Wright,  a  resident  of  said  Jefferson 
township,  that  said  hogs  were  then  and  there  running 
at  large ;   that  said  defendant  then  and  there  saw  said 
hogs  running  at  large,  and  knew  them  to  be  the  hogs 
of  said  plaintiff ;  that  said  defendant  then  took  up  said 
hogs  and  caused  them  to  be  impounded  upon  his  farm 
in  said  district  and  township;    that  on  said  day  said 
defendant,  notified  said  plaintiff  by  postal  card  and 
writing  that  he,  defendant,  had  taken  up  his,  plaintiff's 
hogs  found  running  at  large  in  his  district  in  said  town- 
ship, but  at  no  time  after  the  taking  up  of  said  hogs 
did  he  notify  said  plaintiff  in  writing,  stating  therein 
the  time  and  the  place  of  impounding,  together  with  a 
full  and  complete  description  of  said  hogs ;    that  the 
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plaintiff  did  not,  nor  did  any  other  person  for  him,  after 
taking  up  of  said  bogs  by  defendant,  and  before  the 
bringing  of  this  suit,  pay  or  tender  in  pa^nnent  to  said 
defendant  in  lawful  money  of  the  United  States  the  . 
lawful  fees  and  charges  of  said  defendant  for  taking  up 
and  impounding  said  hogs ;  that  said  plaintiff  made  no 
payment  or  tender  of  any  sum  of  money  to  defendant 
as  his  lawful  fees  and  charges  for  taking  up  and 
impounding  said  hogs ;  that  said  plaintiff,  at  no  time 
between  the  time  said  hogs  were  taken  up  by  defendant 
and  the  bringing  of  this  suit,  made  any  demand  of 
defendant  for  said  hogs ;  that  said  defendant's  fees  and 
charges  at  the  time  this  suit  was  commenced  for  taking 
up  and  impounding  said  hogs  was  the  sum  of  $20.00  ; 
that  the  fence  between  the  plaintiffs  farm  and  the  pub- 
lic highway  and  the  commons  and  the  unenclosed  lands 
of  Jefferson  township,  where  he  attempted  to  keep  his 
hogs, was  not  such  a  fence  as  good  husbandmen  gen- 
erally keep,  and  was  insufficient  for  the  purpose  of  fenc- 
ing in  said  plaintiff's  said  hogs ;  that  said  plaintiff  knew 
of  the  insufficiency  of  said  fence,  and  that  his  said  hogs 
passed  and  repassed  through  said  fence  to  and  from  the 
road,  unenclosed  lands  and  commons  of  said  Jefferson 
township;  that  on  the  25th  day  of  May,  1S93,  said 
plaintiff  had  no  permission  or  reservation  allowing  him 
to  pasture  his  said  hogs  on  said  unenclosed  lands,  streets, 
roads  or  commons  of  said  University  addition ;  that 
said  hogs  were  impounded  in  a  proper  pound,  and  that 
said  defendant  did  exhibit  said  hogs  to  said  plaintiff 
while  the  same  were  so  impounded  in  a  proper  pound, 
and  that  said  defendant  did  exhibit  said  bogs  to  said 
plaintiff  while  the  same  were  so  impounded  ;  that  the 
plaintiff  is  now,  and  was  at  the  commencement  of  this 
action,  on  the  14th  day  of  June,  1893,  the  owner  of  the 
hogs  described  in  the  complaint;   that  from  the  25th 
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day  of  May,  1893,  to  June  14,  1893,  defendant  had  the 
hogs  impounded  on  his  own  farm. 

If,  upon  the  foregoing  facts,  the  law  is  with  the  plain- 
tiff, we  find  for  the  plaintiff,  and  assess  his  damages  at 

$ .     If  the  law  is  with  the  defendant,  we  find  that 

he  is  entitled  to  the  possession  of  said  hogs  mentioned 
and  described  in  said  complaint  and  writ  of  replevin  in 
this  cause,  and  that  the  value  of  said  hogs  is  $70.00." 

The  hurden  rested  upon  the  appellant  to  prove  all  of 
the  material  facts  alleged  in  his  complaint,  to  entitle 
him  to  recover. 

If  the  facts  found  hy  the  jury  in  their  special  verdict 
are  insufficient  upon  which  to  base  a  judgment  in  favor 
of  the  party  upon  whom  rests  the  burden  of  the  issue, 
it  is  sufficient  to  sustain  a  judgment  for  the  opposite 
party. 

Replevin  is  simply  a  possessory  action.  Fruits  v. 
Ebnorey  8  Ind.  App.  278. 

Ownership  is  not  necessarily  involved  in  such  an 
action,  for  the  right  of  possession  may  exist  in  another 
than  the  owner.  Ordinarily,  proof  of  ownership  of  per- 
Bonal  property  implies  also  the  right  of  possession.  But 
in  actions  charging  the  defendant  with  being  in  the 
unlawful  possession  of  the  property  sought  to  be 
recovered,  it  devolves  upon  the  plaintiff  to  prove  his 
right  to  possession.  And  while  in  an  action  in  replevin 
proof  of  title  in  the  plaintiff  is  a  strong  circumstance 
tending  to  show  right  of  possession  in  him  also,  it  is 
not  conclusive,  for  possession  is  prima  facie  evidence  of 
ownership  of  personal  property. 

The  facts  found  by  the  jury  show  that  the  appellee, 
as  road  supervisor,  impounded  appellant's  hogs,  which 
he  found  running  at  large.  Section  2838,  R.  S.  1894 
(section  442,  E.  S.). 

This  statute  imposes  upon  road  supervisors  the  duty 
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of  taking  up  all  horses,  cattle,  sheep,  goats,  or  swine 
found  running  at  large  upon  the  roads,  commons  or 
unenclosed  lands  within  their  respective  districts.  And 
if  they  fail  to  perform  this  duty  they  are  subject  to  a 
fine  for  each  and  every  offense. 

When  the  officer  has  done  his  duty  and  impounded 
the  stock  found  by  him  running  at  large,  the  owner  can 
get  them  released  only  by  paying  the  expense  neces- 
sarily attendant  upon  their  taking  up  and  care,  where 
at  least,  as  in  this  case,  there  is  nothing  to  show  that 
the  officer  has  failed  to  follow  the  strict  letter  of  the 
statute.  Until  he  pays  or  offers  to  pay  these  costs  and 
expenses,  he  has  no  right  to  the  possession  of  the  prop- 
erty impounded. 

The  jury  found  in  their  verdict,  that  the  api)ellant 
neither  paid  nor  tendered  to  appellee  the  lawful  fees  and 
charges  to  which  appellee  was  entitled  for  taking  up 
and  impounding  said  hogs. 

We  think  the  facts  found  clearly  insufficient  to  sup- 
port a  judgment  for  appellant. 

The  court  below,  therefore,  did  not  err  in  overruling 
appellant's  motion,  or  in  sustaining  appellee's  motion 
for  judgment  on  the  verdict. 

Judgment  affirmed. 

Filed  April  23,  1895. 

On  Petition  for  Rehearing. 


Davis,  J. — In  his  i)etition  for  a  rehearing,  the  appel- 
lant insists  that  he  was  entitled  to  judgment  on  the 
special  verdict  in  his  favor,  because  there  is  no  finding 
therein  that  the  appellee  advertised  the  hogs  for  sale. 
The  special  verdict  shows  that  the  appellant,  as  a  public 
officer  in  the  discharge  of  his  official  duty,  in  pursuance 
of  the  provision  of  a  statute,  came  into  the  lawful 
possession  of  the  hogs  by  taking  them  up  and  impound- 
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ing  them  while  running  at  large  upon  the  road  and 
unenclosed  lands  of  his  road  district,  and  that  their 
owner,  the  appellant,  was  known  to  him,  and  that  he 
gave  the  owner  notice  in-  writing  that  the  hogs  were 
impounded  by  him,  and  that  the  owner  went  to  the 
appellee's  farm  and  the  hogs  were  exhibited  to  him  by 
appellee;  and  that  appellant  left  the  hogs  in  appellee's 
possession  for  twenty  days,  and  then,  without  payment 
or  tender  of  payment  of  appellee's  fees  or  charges  for 
the  care  or  custody  of  the  hogs,  and  without  any 
demand  for  the  possession  thereof,  brought  this  suit  to 
recover  them. 

It  is  clear  that  appellee  came  into  the  lawful  possession 
of  the  hogs  when  he  took  them  up,  and  there  is  nothing 
in  the  finding  indicating  that  he  did  not  continue  in 
such  lawful  possession  until  the  commencement  of  this 
suit.    If  it  appeared  that  he  failed  to  advertise  the  hogs 
for  sale  at  the  time  or  in  the  manner  provided  by  statute, 
or  that  he  had,  by  any  other  act,  either  of  omission  or 
commission,  rendered  his  possession  of  the  hogs  wrong- 
ful or  unlawful,  a  different  question  would  be  presented. 
In  the  Ught  of  the  facts  found,  we  cannot  presume  that 
the  oflBcer  failed  in  the  discharge  of  his  duties  as  defined 
ty  the  statute.       Wyman  v.  Turnery  14  Ind.  App.  118. 
The  petition  for  rehearing  is  overruled. 

Gavin,  C.  J.,  and  Lotz,  J.,  dissent. 

Filed  Janiiary  30,  1896. 
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the  sublessee  to  put  an  engine  in  the  building  to  propel  his  machin- 
ery, and  that  no  greater  injury  was  done  than  was  incident  to  the 
conduct  of  the  biisiness  so  carried  on  with  the  consent  of  the  land- 
lord, if  argumentative  is  not  demurrable. 
Same. — Counterclaim, — Damages. — Averment  of  Due  and  Unpaid 
not  Necessary. — Landlord  and  Tenant. — A  counterclaim  in  an  ac- 
tion for  rent  averring  the  destruction  of  defendant's  business  by 
the  interference  of  the  landlord  with  his  possession,  need  not  aver 
that  the  damages  are  due  and  unpaid. 

From  the  Henry  Circuit  Court. 

W.  O.  Barnard,  M.  E.  Forkner  and  W.  E.  Jeffry, 
for  appellant. 

D.  W.  Chambers  J  J.  Brown,  W.  A.  Brown  and  J. 
M.  Morris,  for  appellee. 

Eeinhard,  J. — Appellant  sued  the  appellee  in  the 
court  below,  and  recovered  of  him  a  judgment  for  $75. 
With  this  he  is  not  satisfied,  for  the  reason  that  it  is 
too  low,  as  he  contends. 

The  complaint  is  in  three  paragraphs.  The  first  para- 
graph alleges  in  substance  that  the  plaintiff,  on  the  14th 
day  of  April,  1888,  leased  to  the  defendant  certain 
property  by  a  written  lease,  a  copy  of  which  is  filed 
with  the  complaint,  for  the  term  of  five  years;  that  the 
defendant  took  possession  of  the  same  under  the  lease, 
and  has  ever  since  used  and  occupied  it;  that  there  is 
due  and  unpaid  rent  amounting  to  the  sum  of  $300,  for 
which  he  demands  judgment. 

The  second  paragraph  avers  the  leasing,  and  that  the 
defendant,  contrary  to  the  terms  of  the  lease,  and  with- 
out the  consent  of  the  plaintiff,  sublet  a  portion  of  the 
premises,  and  that  said  premises  were,  by  such  sub- 
tenant, greatly  damaged  by  having  the  walls  discolored 
and  the  floors  and  walls  bespattered  with  dirt  and 
grease,  and  part  of  the  building  broken;  and  by  run- 
ning an  engine  therein,  contrary  to  the  terms  of  the 
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lease,  whereby  the  walls  of  the  building  were  much 
shaken  and  cracked  and  greatly  damaged,  all  to  the 
injury  of  the  plaintiff  in  the  sum  of  $200,  for  which  he 
demands  judgment. 

The  third  paragraph  is  a  common  count  for  the  rent, 
use  and  occupation  of  the  premises  therein  described,  a 
bill  of  particulars  of  which  is  filed  with  the  complaint. 
The  contract  of  leasing  and  the  bill  of  particulars  are 
set  forth  in  the  record. 

The  contract  provides  that  the  premises  are  to  be  used 
and  occupied  by  Jesse  Bond  for  an  office  and  for  school 
purposes,  and  for  no  other  purpose,  and  that  they  are 
not  to  be  subleased  and  occupied  by  other  parties,  or 
the  lease  assigned  by  said  Bond  without  the  consent  of 
the  said  Jennings;  and  that  no  nails  are  to  be  driven  in 
the  walls,  and  no  waste  committed  or  damage  done  to 
the  premises.  The  following  addendum  was  made  to 
the  contract  and  agreed  to  between  the  parties:  '* Jan- 
uary 27th,  1890.  It  is  hereby  agreed  by  the  parties 
herein  that  said  Jesse  Bond  have  the  right  to  sublease 
to  the  New  Castle  Democrat,  by  payment  of  $10  per 
year  additional ;  and  said  Jesse  Bond  hereby  agrees  and 
binds  himself  to  return  and  leave  said  rooms  at  the 
expiration  of  his  said  lease  in  as  good  condition  as  when 
leased;  also  it  is  agreed  that  said  New  Castle  Democrat 
shall  not  put  into  said  rooms  any  steam  boiler  or  engine 
of  any  description.     Witness  our  hands." 

The  answer  is  in  four  paragraphs,  the  first  of  which 
is  the  general  denial.  The  second  paragraph  answers 
so  much  of  the  first  and  third  paragraplis  of  the  com- 
plaint as  seeks  to  recover  for  rent  for  said  real  estate 
from  and  after  May  1,  1892,  and  says:  '*  That  on  the 
13th  day  of  April,  1892,  the  said  Levi  A.  Jennings  JBIed 
his  complaint  in  the  Henry  Circuit  Court,  against  this 
defendant  and  one  Peter  M.  Gillies,  in  two  paragraphs. 
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and  on  the  same  day  caused  to  be  issued  a  summons 
thereon,  which  was  on  said  day  served  on  this  defendant 
and  the  said  Peter  M.  Gillies,  in  the  first  paragraph  of 
which  the  plaintiff  alleged  that  the  said  Jesse  Bond 
and  Peter  M.  Gillies  were  holding  possession  of  the  real 
estate  described  in  the  plaintiff's  complaint  in  this  cause 
unlawfully  and  without  right,  and  they  had  been  doing 
so  for  more  than  one  year  last  past,  and  that  he,  the 
said  Levi  A.  Jennings,  was  entitled  to  the  immediate 
possession  thereof,  and  he  therein  demanded  judgment 
for  the  possession  of  said  real  estate;  that  in  pursuance 
of  said  demand  and  suit,  the  defendant  immediately 
thereafter  commenced  to  vacate  said  premises  himself, 
and  had  wholly  vacated  the  front  room  occupied  by  him 
prior  to  the  26th  day  of  April,  1892,  and  whilst  said 
paragraph  of  said  complaint  was  on  file  in  said  court, 
and  in  no  way  amended;  and  that  on  said  13th  day  of 
April,  1892,  immediately  after  receiving  notice  of  the 
fiUng  of  said  complaint  by  said  Levi  A.  Jennings,  said 
defendant  notified  his  sub-tenant,  Peter  M.  Gillies,  to 
vacate  the  part  of  said  premises  sublet  and  occupied  by 
him,  and  the  said  Peter  M.  Gillies,  in  pursuance  of  said 
notice,  immediately  proceeded  to  procure  other  premises 
for  his  printing  and  newspaper  offices,  and  on  the  28d 
day  of  April,   1892,    entered    into  a  lease  for  other 
premises  for  said  printing  and  newspaper  offices  for 
a  period  of  three  years,  and  at  once  proceeded  to  remove 
his  entire  plant  from  the  said  premises  of  the  said  Jen- 
nings, and  on  the day  of  April,  1892,  the  entire 

premises  leased  from  the  plaintiff  in  this  cause  by  the 
defendant  were  vacated,  and  the  full  possession  sur- 
rendered to  the  said  Levi  A.  Jennings,  and  the  keys 
thereof  turned  over  to  him." 

To  this  paragraph  of  the  answer  a  demurrer  was  over- 
ruled, and  api)ellant  insists  that  such  ruling  was  error. 
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ppellant's  counsel  that,  inasmuch 
1  of  the  complaint  alleges  that 
is  Btill  using  and  occupying  the 
t  cannot  be  fully  answered  with- 
nent,  and  that  the  same  has  not 
itions  of  the  answer  set  out.  It 
te,  as  well  as  under  the  rules  of 
very  materisil  allegation  of  the 
controverted  by  the  answer  must 
le  purpose  of  the  action.  R.  S. 
mce,  if  the  pleading  is  open  to 
I,  the  demurrer  should  have  been 
r  set  out  relies  upon  a  construe- 
Lse  to  the  action  for  rent.  That 
e  part  of  the  landlord,  affords  a 
lion  for  rent  seems  to  be  settled 
be  at  any  time  deprived  of  the 
a  part,  by  the  landlord's  agency, 
mt  ceases,  because  his  obligatioa 
consideration,  which  is  the  quiet 
Lses."  Taylor  L.  and  T.,  section 
JInd.App.  190. 

ipplied  to  every  class  of  expulsion 
spass  by  the  landlord,  but  some- 
>rmanent  character,  done  by  him 
jpriving  the  tenant  of  the  enjoy. 
ises.  12  Am.  and  Eng.  Ency.  L. 
an  eviction  the  lessee  must  estab- 
hout  his  consent  and  against  his 
i  upon  the  demised  premises  and 
tiim  so  evicted,  and  if  the  lessee 
his  under-tenant  will,  for  this 
of  himself.  But  actual  physical 
sary.  Any  act  of  a  permanent 
andlord,  or  by  his  procurement. 
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with  the  intention  of  depriving  the  tenant  of  the  enjoy- 
ment of  the  premises  demised,  or  any  part  of  them,  will 
be  sufficient."  Foa  L.  and  T.,  p.  134.  A  lessor  cannot 
maintain  an  action  for  rent  accruing  subsequently  to 
the  bringing  of  an  action  of  ejectment  by  him,  if  the 
lessor  yielded  possession  in  obedience  to  such  action. 
Foa^L..  and  T.,  pp.  136,  307;  Woodfall  L.  and  T.  410. 
In  such  case,  the  bringing  of  the  action  for  possession 
of  the  demised  premises  operates  as  an  entry,  and  a 
final  election  by  the  lessor  to  terminate  the  tenancy, 
and  although  there  has  been  no  judgment  in  the  eject- 
ment suit,  the  lessor  cannot  afterwards  maintain  an 
action  for  rent  due  or  covenants  broken  subsequently  to 
the  commencement  of  the  action  for  possession.  Jones 
V.  Carter,  15. M.  and  W.  718;  Woods  L.  and  T.,  2  ed., 
p.  455. 

We  are  of  opinion  that  the  second  paragraph  of  the 
answer  was  sufficient  to  withstand  the  demurrer.     It 
substantially  avers  a  constructive  eviction  by  showing 
that  the  lessor  brought  an  action  to  oust  the  appellee, 
and  that  thereupon  both  the  appellee  and  his  sub- tenant 
removed  from  the  premises,  and  turned  the  keys  thereof 
over  to  appellant.    It  was  not  necessary  to  allege  further 
that  appellee  has  not  had  possession  of  the  premises 
since  then.     When  a  surrender  is  once  pleaded,  the  pre- 
sumption is  that  the  status  thus  established  continued 
until  the  contrary  is  made  to  appear,  and  it  will  not  be 
necessary  to  aver  that  the  tenant  remained  out  of  pos- 
session afterward. 

The  third  paragraph  of  the  answer  was  addressed  to 
the  second  paragraph  of  the  complaint,  and  in  it  the 
appellee  averred  that  on  the  first  day  of  February,  1890, 
plaintiff  and  defendant  entered  into  an  agreement 
whereby  the  plaintiff  agreed  that  the  defendant  might 
sublease  the  rear  room  of  the  leased  premises  for  the 
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purpose  of,  and  to  be  used  as,  a  printing  office,  and  in 
consideration  thereof  the  defendant  agreed  to  pay  the 
plaintiff  $10  per  year  in  addition  to  the  amount  stipu- 
lated in  the  lease  and  contract  filed  with  the  plaintiff's 
complaint  for  the  said  leased  premises,  and  that  on  the 

day  of  ,  1890,  the  plaintiff  consented,  and 

suffered  the  occupant  of  said  rear  room  to  put  into  said 
subleased  room  and  operate  therein  a  gas  engine  to 
propel  his  machinery;  that  said  printing  business  was 
conducted  in  such  a  manner  as  to  do  no  greater  injury 
than  is  incident  to  the  conduct  of  that  business. 

In  the  second  paragraph  of  the  complaint  to  which 
this  answer  is  addressed,  it  is  averred  that  the  building 
was  damaged  by  reason  of  the  nm.ning  of  the  engine, 
in  that  the  walls  were  shaken  and  cracked,  and  it  is 
insisted  by  appellant's  counsel  that  this  answer  does 
not  meet  said  averments  in  the  second  paragraph  of  the 
complaint.  We  think,  however,  the  /mswer  is  as  broad 
as  the  complaint,  for  it  e3q)ressly  alleges  that  no  greater 
injury  was  done  to  said  building  than  was  incident  to 
the  conduct  of  the  business  carried  on  with  the  consent 
of  the  landlord.  It  may  be  that  this  answer  is  but  aa 
argumentative  denial,  but  as  argumentativeness  is  no 
ground  for  demurrer,  there  is  no  available  error  in  the 
ruling  complained  of.  Doubtless  the  facts  pleaded  in 
this  paragraph  of  answer  could  have  been  proved  under 
the  general  denial.  In  any  event  the  appellant  was  not 
harmed  by  the  overruUng  of  the  demurrer.  Nor  do  we 
think  that  the  provision  in  the  contract  that  the  lessee 
was  to  turn  over  the  premises  at  the  end  of  his  term  in 
as  good  condition  as  they  were  then  in,  will  benefit  the 
appellant,  but  must  be  taken  with  the  limitation  that 
the  landlord  will  permit  such  wear  and  tear  of  the 
premises  as  is  incident  to  the  use  to  which  it  was  put. 
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There  was  no  error  in  the  ovemilmg  of  the  demurrer  to 
this  paragraph. 

What  is  denominated  as  the  fourth  paragraph  of  the 
answer  is  really  a  counterclaim,  and  in  substance  as 
follows:     That   after  the  execution  of  the  lease  and 
entering  into  the  possession  of  the  premises  by  the 
defendant  Jesse  Bond,  and  after  subletting  of  the  rear 
rootn  of  the  said  premises  for  a  printing  office  by  and 
with  the  consent  of  the  plaintiff,  and  in  consideration 
of  an  increased  rental  therefor,  the  plaintiff  without 
right  disturbed  defendant's   possession  of  said  prem- 
ises by  repeatedly  and  in  an  insolent  manner  demand- 
ing   the    possession  of    said    premises,    and    ordering 
defendant  to  vacate  the  same,  and  by  threatening  to 
bring  suit  in  ejectment  against  him ;    and  that  on  the 
13th  day  of  April,  1892,  the  plaintiff  did  commence  in 
the  circuit  court  of  Henry  county,  Indiana,  an  eject- 
ment suit  against  the  defendant,  and  caused  summons 
to  be  issued  and  served  upon  him ;   that  because  of  said 
repeated  demands  for  possession  of  said  premises  by 
plaintiff,  and  the  repeated  threats  to  bring  suit  against 
the  defendant  for  possession  and  by  reason  of  the  suit 
aforesaid,  defendant  was  unable  to  conduct  the  school 
in  said  room  for  which  purpose  he  had  leased  the  same, 
and  was  compelled  to  cease  to  conduct  his  said  school, 
and  his  said  business  was  destroyed,  all  to  his  damages 
in  the  sum  of  $1,000,  which  amount  he  offers  to  recoup, 
and  he  demands  judgment  for  the  residue. 

To  this  pleading  a  demurrer  was  overruled,  and  it  is 
insisted  that  this  was  error.  One  of  the  defects  urged 
against  it  is  that  it  does  not  aver  that  the  damages  are 
due  and  unpaid.  This  was  not  necessary.  The  rule 
that  applies  to  a  complaint  on  a  debt  is  not  applicable  to 
a  pleading  which  counts  on  a  tort  or  even  in  damages 
Vol.  14—19 
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for  a  breach  of  contract.  It  cannot  be  assumed  that  a 
credit  was  given  for  the  payment  of  the  damages 
alleged,  and  if  they  have  accrued  to  the  appellee  at  all  they 
must  be  due.  Another  objection  urged  is  that  the  plead- 
ing does  not  aver  that  appellee  was  in  fact  interfered  with 
in  the  possession  of  the  premises  or  in  any  manner 
evicted  therefrom.  In  this  we  think  counsel  are  mis- 
taken. If  there  were  no  other  averment,  the  one  that 
a  suit  in  ejectment  was  actually  commenced  and  sum- 
mons served  on  the  appellee,  and  the  further  statement 
that  by  reason  thereof  he  was  unable  to  conduct  the 
school  for  which  he  had  leased  the  room,  and  was  com- 
pelled to  cease  carrying  on  such  school,  and  that  his 
business  was  thereby  destroyed,  would  be  sufficient.  If 
the  appellant  desired  a  more  particular  statement  or 
specification  of  the  damages,  he  should  have  moved  to 
require  the  defendant  to  make  the  pleading  more  specific 
in  this  regard.  It  seems  to  us  that  the  paragraph  under 
consideration  is  in  the  nature  of  a  counterclaim  for 
damages  for  a  breach  of  the  covenant  for  quiet  enjoy- 
ment of  the  possession  of  the  premises,  and,  as  such, 
sufficient. 

The  remaining  questions  arise  upon  the  overruling  of 
the  motion  for  a  new  trial.  It  is  insisted  by  appellant's 
counsel  that  the  court  erred  in  refusing  to  give  certain 
instructions  requested  by  appellant.  One  of  the  instruc- 
tions which  the  appellant  requested  the  court  to  give, 
but  which  was  refused,  is  as  follows : 

'*5.  If  the  defendant  subleased  a  portion  of  the 
premises  to  other  parties,  who  placed  therein  a  steara 
engine  detrimental  to  the  building,  and  annoying  to 
other  tenants  of  the  plaintiff,  without  his  consent  or 
with  his  consent,  upon  condition  that  it  would  not  annoy 
such  other  tenants,  and  such  engine  proved  detrimental 
to  the  building   and   annoying   to   the   other   tenants 
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thereof,  and  the  plaintiff  objected  to  the  use  of  the  same 
therein,  and  notified  the  defendant  and  such  sub-tenant 
to  remove  the  same,  and  refused  to  accept  of  the  defend- 
ant the  rents  for  the  premises  while  it  was  maintained 
therein,  and  afterwards  brought  suit  in  ejectment  against 
the  defendant  and  the  sub-tenant  using  said  engine, 
and  the  said  tenant  thereupon,  before  the  action  was  . 
tried,  vacated  the  premises  and  the  defendant  moved 
his  property  out  of  the  same,  and  thereupon  the  plain- 
tiff dismissed  said  action,  and  afterward  the  defendant 
tendered  him  the  keys  of  said  building,  and  offered  to 
surrender  the  possession  thereof  to  him,  and  the  plain- 
tiff thereui)on,  by  himself  or  agent,  refused  to  accept 
said  surrender  or  said  keys,  this  would  not  constitute  an 
eviction  or  a  surrender  of  the  tenancy  or  a  breach  of  the 
implied  covenant  of  quiet  enjoyment,  and  the  defendant 
would  be  liable  for  the  rents  of  the  unexpired  term, 
whether  he  actually  occupied  the  premises  or  not." 

The  addendum  to  the  written  lease,  which  was  agreed 
to  on  January  27,  1890,  stipulates  that  Bond  shall  have 
the  ri^ht  to  sublease  to  the  newspaper  named,  but  it 
was  further  expressly  provided  therein  that  no  steam 
boiler  or  engine  of  any  kind  should  be  put  into  the 
building  by  the  newspaper  management.  In  the  appel- 
lant's reply,  it  is  averred  that  Bond  subleased  the 
premises  to  one  Peter  M.  Gillies,  without  the  knowl- 
edge or  consent  of  the  appellant,  and  that  Gillies,  with- 
out appellant's  consent,  operated  a  printing  office  therein 
and  the  steam  boiler,  to  the  injury  of  the  building. 

The  evidence  is  not  in  the  record.  Whether  Gillies 
was  the  proprietor  of  the  newspaper  to  which  Bond  was 
permitted  to  sublease  was  not  averred  in  the  reply,  and 
the  evidence  not  being  in  the  record,  we  do  not  know 
what  the  fact  is.  Ordinarily  when  the  evidence  is  not 
in  the  record  error  cannot  be  predicated  upon  the  refusal 
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of  an  instruction,  as,  in  the  absence  of  the  evidence,  it 
will  be  presumed  that  the  inatmction  was  refused  because 
of  its  inapplicability  to  the  evidence.  Thornton  Juries 
and  Inst.,  section  164.  It  will  also  be  presumed  in  the 
absence  of  a  showing  to  the  contrary,  that  correct 
instructions  were  given  on  every  material  point.  Elliott 
'  App.  Proced.,  section  722.  In  the  present  case,  however, 
the  instructions  are  all  in  the  record,  and  it  is  made  to 
appear  affirmatively  that  no  instructions  were  given 
covering  the  question  raised  by  the  one  refused. 

The  court  certified  that  the  instructions  requested  and 
refused  were  applicable  to  the  evidence.  R.  S.  1894, 
flection  602  (R.  S.  1881,  section  650);  rule  29  of  this 
court.  Hence,  if  under  any  supposable  state  of  the 
evidence  that  could  have  been  adduced  under  the  issues, 
the  instruction  could  have  been  correct,  it  will  be  pre- 
Bumed  that  that  state  did  exist.  Bozell  v.  City  of 
Anderson,  91  Ind.  591.  "We  have  a  right  to  assume, 
therefore,  that  there  was  at  least  some  evidence  either 
that  the  subletting  to  Gillies  or  other  persons  was  not 
that  agreed  to  in  the  contract,  or  if  it  was,  that  in  con- 
nection therewith  the  provision  of  the  contract  that  no 
steam  engine  or  boiler  should  be  used  was  violated. 

If  the  appellee  violated  the  condition  of  his  contract 
by  subletting  the  premises,  or  a  portion  thereof,  for  a 
purpose  other  than  that  for  which  the  parties  provided 
by  their  agreement,  the  appellant  either  had  or  had  not 
the  right  to  declare  the  lease  forfeited,  and  bring  an 
action  of  ejectment  for  the  premises.  Assuming  that 
the  lease  thereby  became  forfeited  at  the  option  of  the 
appellant,  the  least  that  can  be  said  for  the  appellee  is 
that  he  had  a  right  to  accept  the  declared  forfeiture 
and  surrender  the  premises. 

The  instruction  does  not  exclude  the  hypothesis  that 
while  the  fiction  in  ejectment  was  pending  against  both 
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the  tenant  and  the  subtenant,  they  yielded  the  posses- 
sion thereof,  as  demanded  in  said  suit.     The  moment 
that  summons  in  that  action  was  served  upon  the  appel- 
lee,   it  became  a  demand  by  the  appellant  for  the 
possession  of  the  premises,  and  the  appellee  had  a  clear 
right  in  response  to  such  demand  to  yield  the  possession, 
and  no  act  of  the  appellant  thereafter  without  the 
appellee's  consent  could  restore  between  the  parties  their 
former  relation  of  landlord  and  tenant.     We  do  not 
think  there  was  any  error  in  refusing  this  instruction. 
The  appellant  also  requested  and  the  court  refused 
the  following  instruction :     *'7.     If  the  defendant  sub- 
leased the  premises  to  Mr.  Gillies  without  the  consent 
of  the  plaintiff,  the  plaintiff  had  the  right  by  proper 
action  to  dispossess  Mr.  Gillies,  and  the  defendant  would 
be  a  necessary  and  proper  party  to  such  action,  and  if 
the  plaintiff  brought  such  action  in  the  form  of  an 
action  of  ejectment,  making  said  Gillies  and  said  Bond 
parties  thereto,  this  would  not  justify  the  defendant  in 
abandoning  the  premises  as  upon  eviction,  and  if  the 
said  Gillies,  after  said  suit  was  commenced,  moved  from 
the  premises,  and  the  complaint  was  then  amended, 
specifically  stating  the  cause  of  action  and  praying 
judgment  for  the  eviction  of  said  Gillies  only,  and  the 
cause  was  then  dismissed,  this  would  not  constitute  an 
eviction  or  a  breach  of  the  covenant  of  quiet  enjoy- 
ment,  and  would    not    justify  the  defendant,   either 
before  or  after  said  complaint  was  amended,  in  aban- 
doning the  premises,  and  if  he  did  so  for  that  cause, 
without  the  knowledge  or  consent  of  the  plaintiff,  and 
after  the  cause  was  dismissed  tendered  the  keys  of  the 
premises  to  the  plaintiff  and  offered  to  surrender  the 
lease,  and   the  plaintiff  refused  to  accept  the  same, 
this  would  constitute  no  defense  to  this  action,  and,  in 
the  absence  of  any  other  defense,  the  plaintiff  would  be 
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entitled  to  recover  the  rent  as  agreed  upon  in  the  con- 
tract until  the  close  of  the  term,  whether  the  defend- 
ant in  fact  occupied  the  premises  or  not." 

The  theory  of  this  instruction  is  that  the  purpose  of 
the  action  of  ejectment  was  not  to  dispossess  the  appel- 
lee, but  Gillies  alone,  and  that  the  appellee  was  simply- 
made  a  party  thereto  to  answer  to  his  interest.  The 
latter  portion  of  the  rejected  instruction,  however, 
refutes  this  theory,  for  it  is  assumed  in  the  subsequent 
portion  that  after  appellee  moved  from  the  premises 
the  appellant  amended  his  complaint,  so  as  to  specifically 
state  his  cause  of  action  against  Gillies  alone,  clearly 
implying  that  at  first  the  action  was  for  the  purpose  of 
dispossessing  both  Gillies  and  the  appellee. 

What  we  said  with  reference  to  the  other  chargfe 
refused  is  equally  applicable  here.     As    soon  as  the 
appellee  and  his  sub- tenant  had  been  served  with  process 
in  the  action  for  possession,  they  had  a  right  to  regard 
such  suit  as  an  intention  on  the  part  of  the  appellant 
to  declare  the  lease  forfeited,  and  by  moving  out  of  the 
premises,  the  appellee  but  yielded  to  the  implied  demand 
of  the  appellant  to  do  so.     The  subsequent  refusal   of 
the  appellant  to  receive  the  keys  and  the  dismissal  of 
his  action  as  to  appellee,  could  not  restore  the  status  quo 
between  the  parties  without  the  consent  of  both.     Nor 
will  the  fact  that  the  action  was  brought  so  as  to  dis- 
possess both  the  appellee  and  Gillies,  without  the  appel- 
lant's authority  and  by  mistake  of  his  attorney,  if  that 
assumption  can  be  said  to  enter  into  the  instruction,  aid 
the  appellant.  Even  if  the  appellant  was  ultimately  not 
bound  by  this  act  of  his  attorney,  there  is  nothing  in 
the  instruction  indicating  any  knowledge  of  this  Tvant 
of  authority  on  the  part  of  appellee  up  to  the  time  he 
moved  his  property  out  of  the  premises.     Moreover,    we 
think  if  the  appellant's  attorney  made  a  mistake,   the 


NOVEMBER  TERM,  1895— Vol.   14.  295 

Jennings  v.  Bond. 

appellant,  and  not  the  appellee  must  suffer  the  conse- 
quence. There  was  no  reversible  error  committed  in 
the  refusal  to  give  this  instruction. 

Upon  the  subject  of  the  measure  of  damages  the 
appellant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: ''6.  If  you  should  find  that  the  defendant  was 
unlawfully  evicted  from  the  premises  or  interfered  with 
in  the  quiet  and  peaceable  possession  of  the  property, 
his  measure  of  damages  would  be  the  difference  between 
the  contract  price  of  the  rental  for  the  unexpired  term 
and  its  actual  value,  if  such  value  was  more  than  the 
contract  price,  and  in  determining  such  damages  you 
would  have  no  right  to  consider  any  profits  that  the 
defendant  might  have  made  by  his  school  therein,  or 
render  him  any  sum  in  compensation  therefor." 

The  court  gave  to  the  jury  the  following  instruction : 
"6.  In  estimating  the  amount  of  damages,  if  any, 
which  the  defendant  has  sustained  by  reason  of  being 
evicted  from  the  premises  leased,  if  he  was  so  evicted, 
you  may  consider  the  difference,  if  any,  between  the 
rental  value  of  the  premises  for  the  unexpired  time,  and 
the  rent  stipulated  in  the  lease,  together  with  such  other 
actual  damages  as  the  evidence  shows  he  has  sustained, 
if  any,  by  reason  of  such  eviction,  but  he  cannot  recover 
speculative  damages." 

Whether  the  appellee  had  a  right  to  recover  profits 
on  his  occupation  to  which  he  was  entitled  by  reason  of 
the  alleged  wrongful  eviction,  we  need  not  determine. 
The  rejected  instruction  was  wrong  in  its  statements  of 
the  elements  of  damages  to  which  the  appellee  would  be 
entitled,  if  he  was  entitled  to  any.  The  appellee  was 
not  confined  to  the  difference  between  the  contract 
price  of  the  rent  and  its  actual  value,  but  was  entitled 
also  to  recover  expenses  for  moving  his  furniture  to  any 
other  premises  he  might  be  able  to  secure,  and  perhaps 
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also  to  the  value  of  the  time  actually  lost  in  teaching. 
When  a  party  requests  an  instruction  and  the  same  is 
refused,  error  cannot  be  predicated  upon  such  ruling 
unless  the  instruction  refused  contain  an  accurate  state- 
ment of  the  law  as  applicable  to  the  subject  of  which  it 
treats,  and  when  an  instruction  asked  for,  in  such  a 
case  as  this,  undertakes  to  specify  the  elements  of  dam- 
ages that  enter  into  the  case,  it  must  embrace  all  such 
elements,  or  there  will  be  no  error  in  the  court's  refusal 
to  give  the  instruction. 

Doubtless  the  appellant  was  entitled  to  that  portion 
of  his  charge  which  stated  the  law  to  be  that  the  jury 
could  not  award  the  appellee  damages  for  any  profits 
that  he  might  have  made  on  his  school,  if  the  same 
were  imcertain,  conjectural  or  speculative.  But  he 
should  have  requested  the  court  to  give  a  charge  which 
was  free  from  the  objectionable  feature  mentioned. 

We  have  disposed  of  all  the  questions  directly  pre- 
sented for  our  consideration,  and  have  not  been  able  to 
find  any  reversible  error.  Other  matters  incidentally 
complained  of  do  not  demand  any  special  consideration 
at  our  hands. 

The  judgment  is  affirmed. 

Filed  January  30,  1896. 


No.  1.864. 
Burke  v.  Howell. 

EviMNCK. — Opinion  of  Wilneag  aa  to  Valiie  of  Hay.— A  person  un- 
acquainted -with  the  market-price  of  hay.  which  has  been  stacked 
a  year,  and  who  haa  never  seen  the  liaj  in  question,  cannot  give 
his  opinion  aa  to  the  value  of  bay  which  haa  been  a  year  in  tba 
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stack,  although  he  has  been  dealing  in  hay  for  several  years,  and  is 
acquainted  with  the  character  of  the  haj  grown  in  the  Ticinity. 

From  the  Porter  Circuit  Court. 
W.  Johnstoriy  for  appellant. 
Agnew  &  KeUy,  for  appellee. 

LoTZ,  J. — This  action  was  commenced  by  the  appel- 
lee against  the  appellant,  to  recover  damages  alleged  to 
have  been  sustained  on  account  of  the  wrongful  act  of 
the  appellant  in  setting  out  a  fire  on  his  own  land  and 
negligently  permitting  it  to  escape  to  and  over  the 
lands  of  adjoining  owners  and  from  thence  to  appellee's 
lands.  The  appellee  had  a  verdict  and  judgment 
below. 

The  only  assignment  of  error  discussed  by  appellant's 
counsel  is  the  overruling  of  the  motion  for  a  new  trial. 

One  of  the  questions  in  controversy  on  the  trial  was 
the  value  of  certain  hay  which  had  been  destroyed  by 
the  fire. 

The  appellant  produced  a  witness  who  testified  that 
he  had  been  dealing  in  hay  and  pressing  hay  for  five  or 
or  six  years ;  that  he  had  lived  in  the  vicinity  where  the 
hay  was  destroyed  for  many  years,  and  was  acquainted 
with  the  character  of  the  hay  grown  in  that  vicinity, 
but  that  he  had  never  seen  the  hay  in  controversy. 
The  appellant  then  propounded  this  question :  **Now 
what  would  you  say  this  hay  was  worth  a  ton  consider- 
ing that  it  was  a  year  old  and  in  the  stack,  on  or  about 
November  7,  1891?"  An  objection  being  sustained  to 
this  question  the  appellant  then  offered  to  prove  by  the 
witness  that  the  stacks  of  hay  were  not  worth  over 
$2.00  a  ton.     This  offer  was  excluded. 

The  appellant  also  produced  another  witness  who  tes- 
tified that  he  had  lived  in  the  vicinity  where  the  hay 
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was  grown  for  a  number  of  years,  and  that  he  was 
acquainted  with  the  character  of  the  hay.  The  appel- 
lant then  propounded  this  question :  ' '  What  was  hay 
that  had  been  standing  in  the  stack  for  a  year  worth 
about  November  7,  1891?"  An  objection  being  sus- 
tained to  this  question  the  appellant  offered  to  prove  by 
the  witness  that  the  hay  in  controversy  was  not  worth 
to  exceed  $2.00  per  ton  at  that  time.  The  offer  was 
excluded.  These  rulings  were  made  causes  for  a  new 
trial.  There  was  no  showing  that  the  last  witness  had 
ever  seen  or  had  any  personal  knowledge  of  the  hay 
burned.  Nor  was  there  any  showing  that  either  of  the 
witnesses  had  any  knowledge  of  the  market  price  or 
value  of  the  hay. 

Ordinarily  a  nonexi)ert  witness  may  give  his  opinion 
as  to  value.  Orave  v.  Pemberton^  3  Ind.  App.  71 ; 
Storms  V.  Lemon,  7  Ind.  App.  435 ;  Terre  Haute,  etc., 
R,  R.  Co.  V.  Jarvis,  9  Ind.  App.  438.  If  a  witness 
have  actual  knowledge  of  the  very  thing  in  controversy, 
and  such  thing  be  one  in  common  use  or  concerning 
which  every  person  is  of  necessity  compelled  to  have 
some  knowledge,  he  may  give  his  opinion  as  to  value, 
although  he  may  not  know  the  market  price.  State  v. 
Johnson,  1  Mo.  App.  219 ;  Tubbs  v.  Oarrison,  6%  la. 
44. 

But  in  the  case  at  bar  the  court  cannot  say  that  hay 
which  had  been  stacked  a  year  was  so  common  that  any 
person  unacquainted  with  the  market-price  was  compe- 
tent to  give  an  opinion  as  to  the  value.  A  witness 
who  attempts  to  give  his  opinion  of  a  matter  concern- 
ing which  he  has  no  actual  knowledge  is  in  a  certain 
degree  an  expert.  Here  the  witnesses  had  neither 
actual  knowledge  of  the  hay  nor  of  the  market-price  of 
hay,  which  had  been  stacked  for  a  year.  Nor  did  the 
question  put  embrace  the  condition  of  the  hay  at  the 
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e  of  its  destruction.     The  general  rule   is  that   a 

^^^txiess  not  an  expert  cannot  be  said  to  •  be  qualified  to 

^"^^I>Tess  an  opinion  as  to  the  value  of  a  thing,  unless  he 

7^^^  seen  it  or  has  some  special  knowledge  of  its  value. 

^'^^"vvson  Exp.  and  Opin.  Ev.,  p.  434. 

vUnder  the  circumstances  of  this  case  there  was  no 
^^^^*^r  in  the  rulings  made. 
Judgment  aflBrmed. 

J^od  Jan.  80,  1896. 


No.  1,614. 

Mader  v.  Cool. 

^^^**^Xbsory  Note. — Consideration, — The  agreement  of  one  previ- 
bound  not  to  sell  certain  buggies  at  a  certain  place,  to  the 
*^^x^  effect,  made  to  procure  the  execution  of  a  note,  is  not  suf- 
»mt  consideration  to  sustain  the  note. 
•--- — Consideration, — Gift — A  note  given  without  consideration 
Lot  be  regarded  as  an  executed  gift  because  made  payable  in 


—  — Payment  to  Innocent  Holder. — Assumpsit. — Consideration. 

yment  by  the  maker  of  a  note  of  the  amount  thereof  to  an  in- 

h  older  cannot  be  deemed  a  volimtary  payment  which  will 

'Vent  recovery  from  the  payee  for  the  amount  paid,  where  the 

was  without  sufficient  consideration,  and  such  defense  was 

by  its  transfer  to  an  innocent  purchaser. 

— Payee  Without  Consideration. — Transfer  to  Innocent  Pur- 
^txaser. — Liahjility  to  Maker. — A  payee  of  a  note  without  consider- 
iition,  who  transfers  it  to  an  innocent  purchaser,  becomes  liable  to 
the  maker  in  a  proper  action  for  the  loss  accruing. 

From  the  Cass  Circuit  Court. 
Winfield  &  Taber^  for  appellant. 
Nelson  &  Myers^  for  appellee. 

Gavin,  C.  J. — ^Appellant  sued  appellee  before  a  jus- 
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tice  of  the  peace,  for  a  balance  due  upon  a  contract. 
Appellee  answered  by  general  denial,  set-off  and  pay- 
ment, he  recovered  in  the  justice's  court,  and  also  in 
the  circuit  court.  The  only  errors  argued  here  are  pre- 
sented by  the  motion  for  new  trial. 

There  is  evidence  to  sustain  the  foUowing  state  of 
facts :  Upon  March  20,  1893,  the  parties  were  partners 
in  the  manufacture  and  sale  of  buggies,  etc.,  at  Logans- 
port.  Upon  that  day  the  partnership  was  dissolved, 
and  all  matters  between  the  parties  settled,  appellee 
purchasing  appellant's  interest  in  the  business.  As  a 
part  of  the  settlement,  appellee  executed  to  appellant 
the  contract  sued  on,  calling  for  $1,261  in  buggies.  It 
was  also  a  part  of  the  terms  of  settlement  that  appellant 
should  not  sell  the  buggies  at  Logansport. 

Upon  the  next  day  appellant  expressed  dissatisfaction 
with  the  settlement,  declaring  that  he  had  lost  money 
and  wanted  the  matter  fixed  up,  threatening  that  he 
would  make  trouble  for  appellee  by  talking  to  his  men 
about  him,  thereby  causing  them  to  quit  work,  and  that 
he  would  retail  at  Logansport  the  buggies  which  Cool 
had  sold  to  him.  After  some  discussion  Cool  finally 
agreed  to  give  him  $100  in  six  months  if  he  would  go 
away  and  leave  him  alone  and  mind  his  own  business, 
and  to  give  a  note  for  it  if  appellant  would  keep  it  until 
it  was  due.  Thereupon  the  note  was  executed,  and 
in  a  few  days  sold  to  one  who  seems  to  be  conceded  to 
have  been  an  innocent  purchaser  for  value  before 
maturity,  to  whom  appellee  was  compelled  to  pay  the 
$100.  The  sum  thus  paid  appellee  set  off  against  the 
balance  due  appellant  under  the  contract.  Appellant 
did,  in  a  few  days  after  the  taking  of  the  note,  talk  dispar- 
agingly to  appellee's  men  about  him,  although,  so  far 
as  appears,  without  material  effect,  and  did  not  sell 
the  buggies  at  Logansport. 
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Taking  the  evidence  of  both  Mader  and  Cool  in  con- 
nection with  their  conduct,  we  are  of  opinion  that  the 
jury  was  authorized  to  find  that  appellant  did  agree,  at 
the  time'  of  the  settlement,  that  he  would  not  sell  the 
buggies  at  Logansport,  and  that  the  sole  consideration 
for  the  note  executed  on  the  next  day  was  the  agree- 
ment of  appellant  to  go  away  from  there  and  leave  him 
alone,  by  which  was  meant  not  to  sell  the  buggies  at  - 
Logansport,  and  not  to  interfere  with  appellee's  work- 
men. Appellant  claimed  the  note  was  gfiven  for  bor- 
rowed money,  but  the  jury  evidently  found  against  him 
on  this  proposition. 

Appellant  complains  of  the  admission  of  evidence  that 
at  the  time  appellee  agreed  to  give  the  note,  appellant 
agreed  that  he  would  keep  it.  This  was  in  fact  a  part 
of  the  conversation  occurring  at  the  time  of  the  execu- 
tion of  the  note,  closely  and  directly  connected  with  it, 
so  blended  with  that  part  of  the  conversation  which 
showed  the  consideration  of  the  note;^  that  conceding  it 
was  not  admissible  as  an  independent  fact,  we  are  wholly 
unable  to  see,  under  the  circumstances  of  this  case,  how 
it  could  have  been  harmful  to  appellant,  nor  have  appel- 
lant's counsel  in  their  brief  indicated  to  us  how  he  was 
injured  thereby. 

The  appellant  asked  that  certain  instructions  be  given 
directing  the  jury  that  if  part  of  the  consideration  of 
the  $100  note  was  appellant's  agreement  not  to  sell  the 
buggies  in  Logansport,  this  was  a  valid  agreement,  and, 
if  carried  out,  furnished  some  consideration  for  the  note, 
so  that  there  was  not  a  total  failure  or  want  of  con- 
sideration for  the  note.  Assuming,  without  deciding, 
that  such  an  agreement,  disconnected  with  any  sale  of 
business  or  of  the  goods  themselves,  was  valid,  the 
instructions  are,  nevertheless,  faulty  in  this,  that  they 
wholly  ignore  and  fail  to  negative  the  proposition  that 
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appellant  was  at  this  time  already  bound  to  do  this 
very  thing,  as  to  which  there  was  some  evidence.  If 
appellant  was  in  fact  bound  by  his  agreement  of  the 
day  before,  not  to  sell  these  buggies  at  Logansport,  then 
his  agreement  to  the  same  effect  made  to  procure  the 
execution  of  the  note,  would  not  be  a  sufficient  consider- 
ation to  sustain  the  note.  Beaver  v.  Fulpj  136  Ind.  695; 
Shortle  v.  Terre  Haute,  etc.,  R.  B.  Co.,  131  Ind.  338; 
HeneSyAdmr.j  v.  Henes,  5  Ind.  App.  100. 

The  modifications  of  one  of  appellant's  instructions 
were  not  such  as  injured  him.  While  the  latter  part 
of  the  modification  is  not  most  accurately  expressed, 
still,  we  do  not  believe  the  jury  could  have  beqp  misled 
by  it.  Taking  the  instruction  altogether  it  was  more 
favorable  to  appellant  than  he  was,  for  the  reasons  above 
given,  entitled  to  ask.  This  modification  only  laid 
down  a  general  principle.  It  could  not  be  fairly  con- 
strued to  mean  that  if  the  consideration  only  partly 
failed,  appellee  could  recover  for  that  part  which  had 
failed.  On  the  contrary,  what  was  intended  evi- 
dently was  that  where  the  consideration  of  a  note  fails 
in  part  only,  there  may  be  recovery  by  the  holder  for 
that  part  as  to  which  the  consideration  has  not  failed. 
^^  The  instructions  given  have  been  set  out  by  counsel, 
and  there  have  been  some  incidental  references  to  them, 
but  no  points  of  objection  thereto  have  been  made  and 
argued.     We  have  not,  therefore,  taken  them  up. 

We  cannot  accede  to  appellant's  proposition  that 
because  the  note  was  payable  in  bank  it  must,  if  given 
without  any  consideration,  be  regarded  as  an  executed 
gift.  Nor  can  we  agree  that  appellee's  payment  to  an 
innocent  holder  can  be  deemed  a  voluntary  payment 
and  the  money  thus  paid  not  recoverable  .for  that  reason. 
The  note  having  been  executed  to  appellant  without  any 
sufficient  consideration  therefor,  appellee  would  have 
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had  to  it  a  good  defense  in  his  hands.  By  the  transfer 
of  the  note  to  an  innocent  purchaser,  thL  defense  was 
lost,  and  appellee  compelled  to  pay  the  note.  Appellant 
thereupon  became  liable  to  appellee  in  a  proper  action 
for  the  loss  thus  accruing  to  him.  Richardson  v.  Rich- 
ardson, 148  111.  563  (26  L.  R.  A.  305) ;  Nashville  Lum- 
her  Co.  v.  Fourth  Nafl  Bank,  94  Tenn.  374  (27  L.  R. 
A.  519) ;  Smith  v.  Cuff,  6  Maule  and  Sel.  160  :  Horton 
V.  Riley,  11  M.  &.  W.  *492 ;  Famham  v.  Benedict,  107 
N.  Y.  159  ;  Comstock  v.  Hier,  73  N.  Y.  269 ;  Baker 
V.  Brem,  103  N.  C.  72  (4  L.  R.  A.  370). 
Judgment  aflfirmed. 

Ross,  J.,  absent. 

Filed  January  31,  1896. 


No.  1.875. 

Cmr  OP  Connersville  v.  Merrill  et  al. 

Plsading. — Complaint. — Public  Improvement, — Foreclosure  of  Lien. 
— Sidewalk. — The  averment  in  a  complaint,  in  an  action  to  foreclose 
an  assessment  lien  for  a  sidewalk  improvement,  that  the  ordinance 
for  the  improvement  was  enacted  **by  a  two- thirds  vote  of  her 
common  council,"  is  a  sufficient  averment  of  compliance  with  sec- 
tion 4292,  R.  S.  1894,  providing  that  the  common  council,  with  the 
concurrence  of  two-thirds  of  the  members,  must  order  the  improve- 
ment. 

Public  Imfboveuent. — SidewdUe. — Notice  to  Bidders. — Assessment. 
— ^An  assessment  for  a  sidewalk  improvement  is  not  invalid  because 
the  notice  to  bidders,  required  by  section  4288,  R.  S.  1894,  was  pub- 
lished in  only  one  newspaper,  whereas  the  ordinance  provided  for 
ti^o,  as  the  statute  only  requires  publication  in  one  newspaper. 

Same. — Sidewalk, — Assessment,— Ta^  Duplicate. — The  assessments  for 
sidewalk  improvements  are  not  required  to  be  on  the  tax  duplicate, 
-where  no  waiver  is  filed,  as  provided  by  section  4294,  R.  S.  1894. 

Sams. — Sidewalk, — Ordinance. — Specifications. — It  is  not  necessary  to 
set  out  the  detailed  specifications  in  an  ordinance  for  a  sidewalk 


804       APPELLATE  COURT  OF  INDIANA, 

City  of  CJonnersville  v.  Merrill  et  aL 

improvement,  mider  section  4280,  R.  S.  1894,  requiring  the  ordi- 
nance ordering  a  street  improvement  to  state  the  kind,  sisse,  and 
location,  and  designate  the  terminal  points  of  the  walks. 

Same. — SidetvcUk, — Ordinance. — Material. — An  ordinance  for  a  side- 
walk improvement  is  not  invalid  for  micertaintj  because  it  pro- 
vides that  the  improvement  shall  be  made  of  such  one  of  three 
kinds  of  stone  enumerated  therein,  as  shall  pe  determined  by  the 
common  council  on  reception  of  bids. 

Same. — Sxdevxdk. — Statute  Construed. — Manner  of  Collecting  Assess- 
ment. — The  word  ''  hereinafter,"  in  the  clause  of  section  4202,  R.  S. 
1804,  "  the  expenses  thereof  to  be  assessed  and  collected  as  herein- 
after provided  when  petition  is  made,"  means  '*  in  this  act,"  and 
the  remedy  given  by  section  4288,  for  the  collection  or  foreclosure 
of  liens  of  assessment  for  sidewalk  improvements,  is  available  to 
the  city,  although  the  improvement  is  not  made  on  petition. 

Same. — Sidewalk. —  Estimate  and  Assessment. —  Omission. — Estop- 
pel.— A  property  owner  cannot  complain  of  the  omission,  in  the 
estimate  and  assessment  for  a  sidewalk  improvement,  of  the  cost  of 
sidewalks  within  the  improvement  district  constructed  by  the 
property  owners,  before  the  letting  of  the  contract,  in  accordance 
with  the  plans  and  specifications  adopted  for  the  work,  where  no 
such  objection  was  made,  under  section  4204,  R.  S.  1804,  providing 
for  the  hearing  of  objections  to  the  report  of  the  engineer,  and  the 
improvement  ordinance  provided  that  such  owners  shall  be  deemed 
to  have  complied  with  the  ordinance,  as  section  4201  provides  that 
the  owners  are  entitled  to  a  reasonable  allowance,  to  be  determined 
by  the  engineer,  for  such  improvement. 


From  the  Fayette  Circuit  Court. 

L.  L.  Broaddus,  for  appellant. 

B.  Conner,  H.  L.  Frosty  D.  W.  McKee  and  J.  I. 
Little,  for  appellees. 

Davis,  J. — This  action  was  instituted  by  the  appel- 
lant against  the  appellees,  to  foreclose  an  assessment 
lien  for  the  improvement  of  a  sidewalk,  amounting  to 
$286.85,  imder  the  act  of  1889  and  the  amendments 
thereto  in  1891.  Elliott  Supp.,  section  812  to  822, 
inclusive;  Acts  1891,  page  323;  sections  4288  to  4298, 
E.  S.  1894. 

In  the  court  below  a  demurrer  was  sustained  to  the 
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complaint.     This  ruling  is  the  basis  of  the  only  error 
assigned  in  this  court. 

The  fibrst  objection  urged  by  appellees  to  the  com- 
plaint is  that  it  fails  to  show  that  the  ordinance  or  reso- 
lution for  the  improvement  was  passed  by  the  requisite 
two-thirds  vote  of  the  common  council. 

The  statute  provides  that:  ''The  common  council  of 
such  city"  *  *  ''with  the  concurrence  of  two- thirds  of 
the  members  thereof,  may  order"  the  improvement. 
Section  4292,  R.  S.,  1894. 

The  complaint  avers  that  the  ordinance  for  the 
improvement  was  enacted  "by  a  two- thirds  vote  of  her 
common  council."  The  complaint,  in  our  opinion,  is 
sufficient  in  this  respect. 

The  statute  provides  that  the  common  council  may 
cause  the  improvement  to  be  done  by  contract  given 
to  the  best  bidder,  after  advertising  for  three  weeks  in 
some  newspaper  of  general  circulation  published  within 
the  city.  Section  4288,  E.  S.  1894^  The  complaint 
discloses  that  the  ordinance  provided  for  the  publication 
of  the  notice  in  two  newspapers,  and  that  it  was,  in 
fact,  published  only  in  one  of  the  papers  specified. 
Relying  on  Taber  v.  Ferguson^  109  Ind.  227,  counsel 
for  appellees  insist  that  the  complaint  is  bad  because  of 
the  failure  to  publish  the  notice  in  two  newspapers. 

The  statute  on  which  that  decision  is  based  provided 
that  "The  common  council  may  cause  the  same  to  be 
done  by  contract  given  to  the  best  bidder,  after  adver- 
tising to  receive  proposals  therefor."  Section  3162,  R. 
S.  1881.  It  will  be  observed  that  that  statute  did  not  pre- 
scribe the  notice  that  should  be  given.  In  that  case, 
however,  the  court  says:  "We  suppose  that  if  the 
common  council  does  all  that  the  law  requires,  the  pro- 
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ceedings  should  not  be  nugatory  because  it  failed  to  do 
taomething  that  it  had  itself  superadded. " 

In  this  case  the  notice  which  was  given  was  all  that 
the  statute  required,  and,  therefore,  the  objection  under 
consideration  is  not  well  taken.  Sands  v.  Hatfield,  7 
Ind.  App.  357;  Sims  y.  Hines,  121  Ind.  534;  Reeves \. 
Grottendick,  131  Ind.  107;  De  Puyy.  City  of  Wabash, 
133  Ind.  336. 

The  next  objection  is  that  the  complaint  wholly  fails 
to  show  that  the  assessments  for  this  sidewalk  improve- 
ment were  put  upon  the  tax  duplicate  by  the  treasurer. 
This  is  only  necessary  where  the  waiver  is  filed  as  pro- 
vided in  section  4294,  R.  S.  1894.  In  this  case  it 
appears  that  the  appellees  had  not  filed  the  waiver,  and, 
therefore,  were  not  entitled  to  the  benefit  of  paying  the 
assessments  in  installments. 

Counsel  for  the  appellees  insist  that  the  complaint  is 
defective  because  the  ordinance  in  question  makes  no 
pretension  of  stating  the  detailed  specifications  for  the 
construction  of  the  sidewalks  thereunder.  The  statute 
provides  that  the  ordinance  ' '  shall  state  the  kind,  size, 
location  and  designate  the  terminal  points  thereof." 
Section  4289,  E.  S.  1894. 

It  was  not  necessary  to  set  out  the  detailed  specifica- 
tions in  the  ordinance.  Dugger  v.  Hicks,  11  Ind. 
App.  374. 

Another  obiection  is  uncertainty  in  the  ordinance. 

The  ordinance,  as  alleged  in  the  complaint,  provides 
that  said  improvement  should  ])e  made  of  either  free  or 
limestone  flagging,  or  of  artificial  cement  stone,  as  the 
common  council  might  determine  on  reception  of  bids 
therefor,  and  also  specifies  the  size,  location  and  termi- 
nal points  of  the  improvement.  Taher  v.  Oraf miller^ 
109  Ind.  20G. 

It  is  also  alleged  that  the  common  council  afterwards. 
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in  due  and  regular  manner,  let  the  contract  for  the 
improvement  ^^for  the  sum  of  sixteen  and  one-half 
cents  per  square  foot,  that  being  the  lowest  and  best 
bid  therefor  on  artificial  cement  stone  sidewalk,  and  the 
lowest  and  best  bid  for  either  free  or  limestone  or 
cement  stone  walk. "  The  general  character  of  the  walk 
was  to  be  of  stone.  Bids  were  invited  on  three  differ- 
ent kinds  of  stone.  When  the  bids  were  deceived,  the 
cheapest  stone  sidewalk  provided  for  in  the  ordinance 
was  selected.  In  other  words,  the  improvement  was 
made  of  one  kind  of  material  specified  in  the  ordinance, 
and  for  the  lowest  bid  that  could  be  secured  for  either 
class  of  materials  therein  designated. 

There  was  no  uncertainty  in  the  material  to  be  used, 
eo  far  as  the  bidders  were  concerned.  Thus  the  bidders 
were  put  upon  an  equality,  and  the  city  and  the  property 
owners  had  the  benefit  of  competition  on  each  brand  or 
special  kind  of  the  general  material  to  be  used.  They 
were  invited  to  submit  bids  for  the  improvement  on 
three  different  kinds  of  material.  The  bids  were  made 
on  this  basis,  and  the  lowest  and  best  bid  for  either  kind 
of  improvement,  that  is  to  say,  the  lowest  bid  for  arti- 
ficial cement  stone  was  accepted. 

Counsel  for  appellees  insist  that  *'they  do  have  the 
right  to  complain  of  the  omission  in  the  estimate  and 
assessment  of  the  cost  of  sidewalks  between  First  and 
Twelfth  streets,  constructed  by  the  property  owners 
thenaselves,  which  was  not  reported  and  estimated  in 
the  engineer's  assessment."  The  facts  upon  which  this 
contention  is  based  do  not  appear  in  the  complaint.  It 
is  claimed,  however,  that  they  are  shown  by  certain 
exhibits  filed  with  the  complaint.  The  property-owners 
are  entitled  to  a  reasonable  allowance,  to  be  determined 
by  the  engineer,  for  such  improvements.  Section  4201, 
R.  S.  1894. 
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The  ordinance  provided  that  the  owners  of  any  lots 
abutting  on  the  sidewalks  within  the  limits  defined,  who 
should,  before  the  letting  of  the  contracts  thereunder, 
'^  grade,  repair,  improve  and  pave  the  sidewalks 
adjacent  to  their  said  lands,  in  accordance  with  the 
plans  and  specifications  herein  adopted,  and  to  the 
acceptance  of  the  city  civil  engineer,  shall  be  deemed  to 
have  complied  with  this  ordinance." 

The  notice,  as  required  in  section  4294,  E.  S.  1894, 
was  given.  This  section  provides  that  any  person  feel- 
ing aggrieved  by  the  report  of  the  engineer  shall  have 
the  right  to  appear  and  make  objection  thereto,  and 
shall  be  accorded  a  hearing  thereon. 

The  iappellee,  Ann  Merrill,  the  owner  of  the  life 
estate  in  the  real  estate  in  controversy,  appeared  before 
the  committee,  made  her  objections  to  the  report,  and 
was  granted  a  hearing  thereon.  No  objection  was  then 
made  on  account  of  the  omission  of  the  property  along 
which  the  owners,  had  constructed  their  sidewalks. 

Therefore,  assuming  that  the  omission  referred  to  exists, 
we  are  inclined  to  the  opinion,  under  the  circumstances, 
that  the  entire  proceedings  are  not  rendered  invalid  for 
that  reason.     If  the  sidewalks  of  such  property-owners 
were  improved  before  the  contract  was  let,  in  accord- 
ance with  the  plans  and  si)ecifications  provided  for  in 
the  ordinance,  to  the  acceptance  of  the  engineer,  the 
appellees  were  not  injured  by  reason  of  the  failure  to 
include  such  property  in  the  estimate  and  assessment. 
The  api)ellee  was  only  charged  sixteen  and  one-half 
cents  per  square  foot  for  the  improvement  of  her  own 
sidewalk. 

It  is  averred  in  the  complaint  *'That  said  contractors 
proceeded  to,  and  did,  make  such"  sidewalk  and  improve- 
ment, including  the  sidewalk  abutted  by  the  defendant's 
said  real  estate,  and  completed  the  same  in  accordance 
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with  said  contract  and  ordinance,  and  to  the  full  satis- 
faction and  acceptance  of  the  common  council  of  said 
city,  and  plaintiff  has  fully  paid  such  contractors  for 
said  improvement,  as  was  contemplated  and  provided 
for  in  said  ordinance. " 

The  last  contention  of  counsel  for  the  appellees  is  that 
the  city  cannot  collect  or  foreclose  the  lien  of  the  assess- 
ment because  of  the  payment  to  the  contractor  for  said 
improvement.  In  other  words,  that  the  city  has  no 
remedy  for  the  payment  made  on  account  of  the 
improvement  of  the  sidewalk  abutting  on  appellees* 
property. 

It  is  insisted  that  the  city  cannot  recover  under  the 
provision  of  section  4288,  E.  S.  1894,  on  the  ground 
that  the  remedy  therein  given  is  only  applicable  where 
the  improvement  has  been  made  on  petition.  It  is 
insisted  that,  under  section  4292,  E.  S.  1894,  the  con- 
tractors only  may  collect  the  assessments  as  provided  in 
sections  4294  and  4298,  E.  S.  1894.  Section  4292, 
supra^  provides  that  the  common  council  may  cause 
"the  expenses  thereof  to  be  assessed  and  collected  as 
hereinafter  provided  when  petition  is  made." 

Section  4294,  supra,  provides  that  *'the  same  may  be 
collected  according  to  the  provisions  of  amended  section 
10  of  this  act,  or  the  contractor  or  his  assignee  may 
foreclose  such  assessment  as  a  mortgage  is  foreclosed," 
etc.  Section  4298,  supra,  provides  for  the  collection  by 
the  contractor  by  precept.  See,  also,  section  4290,  E. 
S.  1894. 

The  contention  of  counsel  for  appellees  is  based  on 
the  word  "hereinafter"  in  section  4292,  supra.  The  con- 
cluding part  of  the  section  is  copied  from  section  70  of 
the  old  law.  Section  3627,  E,  S.  1894.  In  construing 
the  word  "hereinafter"  in  the  concluding  part  of  this  sec- 
tion,   the  Supreme  Court,  in  the  City  of  Lafayette  v. 
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Fowler^  34  Ind.  140,  held  that  it  should  be  read  as 
though  the  words  in  this  act  were  used  instead  of  the 
word  "hereinafter.'* 

Under  the  first  part  of  section  4292,  supra^  the  city 
may  cause  the  estimates  to  be  made,  from  time  to  time, 
of  the  amount  of  work  done  by  the  contractor  to  be 
paid  out  of  the  treasury,  and  that  the  lien  of  the  assess- 
ments shall  be  in  favor  of  the  city  to  secure  to  the  city  the 
reimbursement  for  such  cost  of  improvement  ''herein- 
after provided  for."  The  words,  ''such  contract,"  in 
the  first  part  of  the  sentence  evidently  refer  to  the 
improvement  mentioned  in  the  preceding  section,  and 
the  word,  "hereinafter,"  in  the  closing  part  of  the 
sentence,  evidently  refers  to  the  same  improvement. 
The  words,  "when  any  such  contract,"  with  which  the 
sentence  begins,  certainly  do  not  refer  exclusively  to 
improvements  provided  for  in  the  following  section. 
When  the  provisions  of  the  different  sections  are  con- 
sidered in  the  light  of  the  construction  given  the  word 
"hereinafter"  in  City  of  Lafayette  v.  Fowler^  supra^ 
we  are  of  the  opinion  that  the  word  "hereinafter"  should 
be  used  as  though  the  words  ' '  in  this  act "  were  used  and 
that  the  liens  of  the  assessments,  to  the  extent,  at 
least,  that  the  same  are  paid  by  the  city,  are  in  favor 
of  the  city,  and  that  the  city  may  enforce  the  collection 
thereof. 

The  complaint,  in  our  opinion,  contains  facts  suflS.- 
cient  to  constitute  a  cause  of  action,  and,  therefore,  the 
demurrer,  on  the  ground  that  the  complaint  "does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,'* 
should  be  overruled. 

Judgment  reversed,    with  instructions  to    overrule 
the  demurrer  to  the  complaint. 

FUed  February  11,  1896. 
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No.  1,916. 

Board  of  Commissioners  of  Pulaski  County  v. 

vurpillat. 

Appellate  Prooedttbe. — JDismisaal. — Failure  to  File  Assignment  of 
Errors  Within  a  Year. — An  appeal  will  be  dismissed  for  failure  to 
file  the  assignment  of  errors  within  a  year,  where  no  sufficient 
excuse  therefor  is  shown. 

From  the  Pulaski  Circuit  Court. 

Steis  &  Hathaway  and  Holstein  &  Barrett^  for  ap- 
pellant. 

Dykeman,  Wilson  &  Taber,  for  appellee. 

LoTZ,  J. — The  judgment  from  which  this  appeal  is 
prosecuted  was  rendered  in  the  court  below,  on  the  6th 
day  of  October,  1894.  The  transcript  of  said  cause  was 
filed  in  this  court  on  October  6,  1895.  The  assignment 
of  errors  was  not  filed  until  December  11,  1895. 

The  appellee  moves  to  dismiss  the  appeal,  because  the 
assignment  of  errors  was  not  filed  within  the  year.  As 
no  sufficient  excuse  for  failing  to  file  the  assignment  of 
errors  within  the  year  is  shown,  the  motion  to  dismiss 
must  prevail.  Lawrence  v.  Wood,  Admr.y  122  Ind.  452 ; 
Bacon,  Admr,,  v.  WithroWy  110  Ind.  94. 

The  appeal  is  dismissed. 

Eoss,  J.,  did  not  participate  in  this  decision. 

Faed  February  11,  1896. 
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No.  1,497. 

McFadden  et  al.  V.  Eoss  et  al. 

Evidence. — ParoL-Contents  of  Letter.  "Fajrol  evidence  is  not  admissi- 
ble to  prove  the  contents  of  a  letter  in  the  absence  of  proof  of  loss 
of  the  same,  or  that  it  is  beyond  the  jurisdiction  of  the  court,  or 
that  an  effort  has  been  made  to  procure  the  original,  and  that  it 
cannot  be  produced. 

Mortgage. — Chattel. — Acceptance  by  Mortgagee. — Replevin  of  Mort- 
gaged Goods. — The  bringing  of  an  action  by  a  chattel  mortgagee  to 
replevin  the  mortgaged  chattels  does  not  constitute  an  acceptance 
of  a  mortgage  recorded  without  his  knowledge,  so  as  to  affect  an 
intervening  purchaser  at  a  sale  under  execution  against  the  mort- 
gagor. 

Same. — Chattel. — Executed  and  Recorded  Without  Knowledge  of 
Mortgagee. — When  Void  as  Against  Subsequent  Purchaser. — If  a 
chattel  mortgage  be  executed  without  the  knowledge  of  the  mort- 
gagee, and  is  delivered  to  a  third  person,  and  is  by  him  recorded,  it 
is  void  as  against  a  subsequent  purchaser  of  the  goods  on  execution 
against  the  mortgagor. 

Same. — Chattel. — Acceptance. — Subsequent  Purchaser. — In  such  case, 
the  acceptance  of  the  mortgage,  after  such  sale,  by  the  adminis- 
trator of  the  mortgagee,  cannot  affect  the  rights  of  the  purchaser. 

Harmless  Error. — Evidence,  Excluding. — Excluding  testimony,  if 
error,  is  harmless,  where  it  was  subsequently  admitted. 

Witness. — Credibility  of  a  witness  is  a  question  solely  for  the  trial 
court. 

Lien. — Purchaser  of  Mortgaged  Chattels. — Execution  Sale. — A  pur- 
chaser at  an  execution  sale  of  mortgaged  chattels  has  a  lien  on  tlie 
excess  remaining,  after  the  mortgage  has  been  satisfied. 

From  the  Shelby  Circuit  Court. 

Love  &  Morrison  and  J.  B.  McFaddeUj  for  appel- 
lants. 

Hord  &  AdamSy  for  appellees. 


LoTZ,  J. — This  is  the  third  appearance  of  this  cause 
in  an  appellate  court.  ^eeMcFadden  v.  RosSy  108  Ind. 
512,  and  McFadden  v.  Ross,  126  Ind.  341. 
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It  is  an  action  on  a  replevin  bond,  brought  by  the 
appellees  as  plaintiffs,  against  the  appellants  as  defend- 
ants.    The  plaintiffs  recovered  a  judgment  below. 

Only  two  assignments  of  error  are  presented  for  our 
consideration,  viz :  (1)  That  the  court  erred  in  its  con- 
clusions of  law  on  the  special  finding  of  facts,  and  (2) 
the  overruling  of  appellant's  motion  for  a  new  trial. 
The  main  and  controlling  question  on  this  appeal,  as 
we  view  it,  arises  on  the  first  assignment. 

The  facts  necessary  to  the  determination  of  this  ques- 
tion, and  as  found  by  the  court,  are  substantially  as  fol- 
lows : 

On  the  26th  day  of  March,  1880^  James  B.  McFadden, 
as    administrator  of    the    estate  of    Joseph    Nichols, 
deceased,  instituted  in   the  Shelby  Circuit   Court  an 
action  in  replevin  against  the  plaintiffs,  to  recover  the 
possession  of  certain  personal  property,   consisting  of 
whiskey,  brandy,  wines  and  gin,  of  the  value   at  that 
time  of  $401.90,  and  the  defendants  gave  an  undertak- 
ing, conditioned  that  the  administrator  should  prosecute 
said  action  with  effect  and  without  delay,  and  make 
return   of  the  property,  if  return-  thereof  should  be 
adjudged  against  said  administrator  and  pay  the  plain- 
tiffs in   this  action  all  damages  which    they  might 
recover  in  that  action.     By  virtue  of  that  action  and 
undertaking,  the   administrator    obtained    from  these 
plaintiffs  the  custody  and  possession  of  all  of  said  prop- 
erty.    The  administrator,  contrary  to  the  conditions  of 
said  bond,  did  not  prosecute  said  action  in  replevin  with 
effect  and  without  delay,  and  did  not  return  the  prop- 
erty or  any  part  thereof  to  the  plaintiffs,  but  dismissed 
his  said  cause  on  the  15th  day  of  January,  1881,  and 
continued  to  hold  the  property,  and  converted  the  same 
to  liis  own  use  and  purposes,  notwithstanding  the  order 
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and  judgment  upon  the  dismiBsal  that  the  property  be 
returned  to  these  plaintiffs. 

On  the  2Cth  day  of  February,  1879,  the  property 
involved  in  the  replevin  action,  together  with  other 
personal  property  was  owned  by  one  George  D,  Nichols, 
and  on  said  day  the  plaintiffs  purchased  the  property 
involved  in  the  replevin  action  at  execution  sale,  upon 
an  execution  issued  upon  a  valid  judgment  rendered  by 
a  court  of  competent  jurisdiction  in  favor  of  these  plain- 
tiffs, and  against  said  George  D.  Nichols ;  and  by  vir- 
tue o£  such  purchase  the  plaintiffs  came  into  the  posses- 
sion of  said  goods,  and  were  so  iu  the  possession  at  the 
time  the  replevin  suit. was  instituted  against  them.  At 
the  time  of  the  purchase  under  the  execution  sale,  by 
the  plaintiffs,  there  existed  of  record  in  the  county 
where  the  property  was  situated,  and  where  the  sale 
was  made,  a  certain  chattel  mortgage  of  the  date  of 
January  9,  1879,  purporting  to  be  made  by  the  said 
George  D.  Nichols,  to  one  Joseph  Nichols,  to  secure  two 
promissory  notes  aggregating  the  sum  of  $5^0,  payable 
to  the  said  Joseph  Nichols ;  that  the  mortgage  described 
and  included  the  property  purchased  by  the  plaintiffs  at 
said  execution  sale,  together  with  other  property  of 
George  D.  Nichols  ;  all  of  the  property  included  in  the 
mortgage  being  of  the  aggregate  value  of  $1,203.74. 

The  mortgage  and  notes  which  it  purported  to  secure 
were  made  by  George  D.  Nichols,  and  by  him  placed  iu 
the  custody  of  McFadden  without  the  knowledge  or 
consent  of  Joseph  Nichols,  and  the  mortgage  was  placed 
of  record  by  McFadden  without  the  knowledge  of,  or 
any  authority  from,  Joseph  D.  Nichols ;  the  said  Joseph, 
then  resided  in  the  State  of  Bhode  Island,  and  was  not  at 
any  time  present  in  Shelby  county,  Indiana,  where  the 
notes  and  mortgage  were  made,  and  the  mortgage 
recorded,   and  no  delivery  of    the    notes    and    mort- 
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gage  to  the  said  Joseph  Nichols,  or  any  other  person 
acting  for  him,  or  by  his  authority,  was  ever  made. 

McFadden  received  and  converted,  sold  and  otherwise 
disposed  of  portions  of  the  property  covered  by  the  mort- 
gage, of  the  value  of  $968.74,  including  the  property  so 
taken  in  replevin  from  the  plaintiffs,  and  permitted 
other  persons  to  take  and  convert  to  their  own  use  of 
the  property  so  covered  by  the  mortgage,  and  in  addi- 
tion to  that  converted  by  him,  of  the  value  of  $300.  The 
several  conversions  were  made  immediately  after  secur- 
ing the  possession  in  the  replevin  proceedings.  At  the 
time  of  the  conversion  the  principal  and  interest  of  the 
two  notes  made  by  George  D.  Nichols  was  $601.33,  and 
the  value  of  the  property  converted  by  McFadden 
exceeded  the  principal  and  interest  of  the  notes  in  the 
sum  of  $362.41,  and  the  whole  property  so  converted 
exceeded  the  amount  of  the  notes  in  the  sum  of  $662.41. 

Ui)on  these  facts  the  court  stated,  as  conclusions  of 
law,  that  the  plaintiffs  had  suffered  (1)  damages  by 
reason  of  taking  the  property  under  the  replevin  bond, 
in  the  sum  of  $362.41,  and  of  accrued  interest  in  the 
sum  of  $282.62,  in  all  in  the  sum  of  $645.03,  for  which 
they  were  entitled  to  judgment ;  (2)  that  the  mortgage 
to  Joseph  Nichols  was  ineffectual  as  against  the  plain- 
tiffs. 

The  appellants  only  make  one  objection  to  the  con- 
clusions of  law.  If  any  others  exi^t  they  are  waived  for 
f  ailtire  to  present  them.  It  is  insisted  that  the  last  con- 
clusion is  erroneous  for  the  reason  that  the  facts  found 
show  that  acts  of  McFadden  in  bringing  suit  to  recover 
the  possession  of  the  goods  is  equivalent  to  a  ratification 
of  his  act  in  placing  the  mortgage  on  record  for  Joseph 
Nichols. 

The  action  in  replevin,  however,  was  not  brought 
until  after  the  execution  sale.     Whatever  rights  the 
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appellees  acquired  by  virtue  of  the  execution  sale  they 
secured  before  any  ratification  or  acceptance  took  place. 
If  the  mortgage  was  a  nullity  before  it  was  accepted  by 
Joseph  Nichols,  or  his  administrator,  it  conferred  no 
rights  upon  anybody  and  could  be  rightfully  ignored  by 
the  appellees  and  the  officer  who  made  the  sale  under 
the  execution.  The  delivery  of  a  deed  or  mortgage  is 
absolutely  essential  to  its  execution.  Delivery  is  the 
final  act  in  its  execution.  Until  delivered  it  has  no 
force  or  vaUdity,  for  until  then  it  is  an  act  or  contract 
only  in  process  of  formation  or  completion.  It  is  true 
that  a  delivery  may  be  made  to  the  third  person  for  the 
grantee  or  mortgagee,  and  that,  too,  without  the  knowl- 
edge of  the  latter,  and  when  acccepted  by  the  grantee 
or  mortgagee  it  becomes  valid.  It  is  also  true  that  in 
some  instances  the  law  will  presume  an  acceptance 
from  the  fact  that  the  grantor  has  caused  the  deed  to 
be  recorded,  where  the  grantees  are  infants,  or  persons 
under  legal  disabilities ;  but  such  instances  are  excep- 
tions to  the  general  rule,  and  we  are  not  concerned 
with  the  exceptions  here.  There  is  much  similarity 
between  the  case  at  bar  and  that  of  Woodbury  v.  Fisher^ 
20  Ind.  387.  That  was  a  proceeding  by  a  judgment  cred- 
itor to  reach  certain  equities  in  real  estate.  The  facts 
briefly  stated  were,  that  John  C.  Fisher,  the  judgment 
defendant,  was  indebted  to  his  mother,  Sarah  Fisher, 
in  the  sum  of  $800.  'He  made  his  note  and  mortgage 
to  her  to  secure  the  debt.  He  caused  the  mortgage  to 
be  recorded  and  took  it  from  the  recorder's  office.  Sarah 
Fisher,  the  mortgagee,  was  a  resident  of  Pennsylvania, 
and  the  mortgage  was  not  delivered  to  her  in  person  or 
by  agent.  The  only  evidence  of  acceptance  by  her  is 
that  she  claimed  the  benefit  of  it  in  her  answer.  The 
complaint  alleged  the  making  of  the  mortgage,  but  that 
it  had  never  been  delivered.     The  trial  court  found  that 
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that  mortgage  was  valid.  In  speaking  of  this  finding 
the  Supreme  Court  said:  ^^In  this  respect  we  think 
the  court  erred.  A  deed  or  mortgage  must  not  only  be 
delivered  to,  but  must  be  accepted  by  the  grantee  or 
mortgagee,  otherwise  the  title  does  not  pass. 

*'  'To  be  delivered,  it  would  seem  that  the  deed  must 
pass  under  the  power  of  the  grantee  or  some  person  for 
his  use  with  the  consent  of  the  grantor.  Dearmond 
V.  Dearmond^  10  Ind.  191.  With  proper  evidence  of 
an  acceptance  by  the  grantee  perhaps  the  delivery  of 
a  deed  by  the  grantor  would  be  sufficient  delivery. 
McNeely  v.  Rucker^  6  Blackf.  391.  We  have  seen, 
in  the  case  before  us,  that  there  was  no  acceptance 
shown  by  Mrs.  Fisher  until  she  filed  her  answer.  Even 
supposing  that  could  amount  to  an  acceptance ;  and  this 
was  after  the  plaintiffs  had  acquired  a  lien  by  instituting 
their  suit  to  reach  the  property.  .  Butler  v.  Jaffray^  12 
Ind.  504.  An  acceptance  then  could  not  relate  back  so 
as  to  defeat  the  lien  thus  acquired  by  the  plaintiffs. 
This  view  is  fully  sustained  by  the  case  of  Ooodsell 
V.  Sttnson,  7  Blackf.  437,  and  cases  there  cited,  that  a 
further  examination  is  deemed  unnecessary. " 

In  the  case  at  bar,  there  was  no  acceptance,  such  as 
could  defeat  the  appellees'  purchase  under  the  execution 
sale.  At  the  time  that  was  made,  the  mortgage  was  a 
nullity.  The  court  did  not  err  in  its  conclusions  of 
law. 

The  first  cause  for  a  new  trial  is  that  the  court  erred 
in  refusing  to  permit  the  defendant  McFadden  to  testify 
that  at  the  time  the  chattel  mortgage  was  made, 
George  D.  Nichols  stated  to  McFadden  that  he  had  bor- 
rowed $550  of  Joseph  Nichols,  and  had  promised  to 
secure  the  loan  by  mortgage.  The  record  shows  that 
McFadden  was  subsequently  permitted  to  state  all  that 
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George  D.  Nichols  said  to  him  on  that  occasion.  This 
ruUng,  if  error  at  all,  is  not  reversible  error  under  these 
circumstances. 

The  second  ground  for  a  new  trial  is  that  the  court 
erred  in  refusing  to  permit  the  defendant  McFadden  to 
testify  to  the  contents  of  a  letter  which  he  had  written, 
mailed,  and  addressed  to  Joseph  Nichols,  at  Providence, 
Ehode  Island,  on  the  9th  day  of  January,  1879,  inform- 
ing Joseph  that  George  D.  had,  on  that  day,  executed 
a  note  for  $550,  payable  to  Joseph  and  secured  by  mort- 
gage on  personal  property  in  Shelbyville,  and  that  the 
note  and  mortgage  were  then  in  McFadden's  office  and 
possession,  and  inquiring  of  said  Joseph  as  to  what  he 
desired  to  have  done  with  them. 

There  was  no  error  in  the  exclusion  of  this  evidence. 
There  was  no  proof  of  loss,  nor  was  there  any  proof  that 
the  letter  was  beyond  the  jurisdiction  of  the  court  at 
the  time  of  the  trial,  nor  that  it  could  not  be  produced, 
nor  was  there  a  showing  that  any  effort  whatever  had 
been  made  to  procure  the  original.  There  may  be  cases 
where  parol  evidence  of  the  contents  of  written  docu- 
ments is  admissible,  when  the  document  is  beyond  the 
jurisdiction  and  cannot  be  produced,  but  no  proper 
showing  was  made  in  this  instance  to  entitle  parol  evi- 
dence of  the  contents  to  be  given. 

There  are  several  other  causes  for  a  new  trial  relating 
to  the  admission  of  evidence,  discussed  by  counsel. 
We  have  examined  them  all  carefully,  and  deem  it 
unnecessary  to  discuss  them  in  detail.  The  evidence 
complained  of  was  admissible  as  tending  to  show  what 
had  become  of  the  goods,  and  as  tending  to  rebut 
McFadden's  testimony  that  the  mortgage  had  been 
accepted  by  Joseph  Nichols,  or  by  his  administrator. 

If  the  mortgage  had  been  accepted  in  good  faith,  it  is 
not  probable  that  the  administrator  would  have   per- 
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mitted  the  property  to  become  squandered  or  lost.  His 
conduct  in  relation  to  the  property,  and  the  disposition 
made  of  it  was  proper  evidence  when  considered  in  con- 
nection with  his  own  testimony. 

It  is  lastly  contended  that  the  finding  is  contrary  to 
the  law,  and  not  supported  by  sufficient  evidence. 

If  the  mortgage  was  not  accepted  before  the  levy  and 
sale,  the  finding  is  certainly  not  contrary  to  the  law. 

The  appellants,  however,,  insist  that  the  undisputed 
evidence  shows  that  the  mortgage  was  accepted.  It  is 
true  that  one  of  the  appellants  testified  to  having 
received  a  letter  from  Joseph  Nichols,  accepting  the 
mortgage  shortly  after  it  was  made.  But  the  question 
of  the  genuineness  of  this  letter  was  a  matter  for  the  trial 
court.  The  credibility  of  this  witness  was  also  a  mat- 
ter for  the  trial  court.  The  trial  court  found  that  the 
Mortgage  was  not  accepted.  It  must  have  discredited 
*liis  testimony.  The  credibility  of  the  witness  is  a  mat- 
ter for  the  trial  court  and  not  for  this  court. 

The  equities  of  this  case  are  all  with  the  appellees. 
Even  if  the  mortgage  was  valid,  the  appellees  had  a  lien 
on  the  goods  by  virtue  of  the  levy  of  the  execution. 
The  administrator  was  in  duty  bound  to  account  to  the 
hen  holders  for  the  excess  after  the  payment  of  the 
mortgage.  The  finding  shows  that  he  received  from 
the  goods  not  only  enough  to  satisfy  the  mortgage,  but 
a  large  amount  in  excess  thereof,  enough  to  satisfy  the 
appellees'  demand  in  this  action,  and  in  a  proper  pro- 
ceeding he  could  be  compelled  to  account  to  them  for 
the  excess. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  October  18, 1895  ;  petition  for  rehearing  overruled  February 
11. 1896. 
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Neck)TIAblb  Ikstbituent. —  Endorsement. —  Payee  by  Agent. — An 
endorsement  on  negotiable  paper  of  the  names  of  the  payee  "  by  "  a 
specified  person,  "  agent,*'  is  a  sufficient  endorsement  by  the  payee. 

Same. — Endorsement  by  Agent — Estoppel  of  Payee, — The  payee  of 
a  negotiable  instrument  is  bound  by  the  act  of  his  agent  in  endors- 
ing the  former's  name  thereon  and  selling  the  same,  where  the 
agent  informs  him  of  the  sale  and  gives  him  the  proceeds,  and  he 
retains  the  same  without  denying  the  transfer  or  the  right  of  the 
agent  to  make  it. 

CONTINUANCK. — When  Properly  Refused. — ^An  application  for  a  con- 
tinuance, based  upon  the  fact  that  the  applicant's  witnesses  are  not 
present,  because  they  had  been  notified  that  they  need  not  appear 
on  that  day  by  the  applicant's  counsel,  who  had  previously  ob- 
tained an  order  for  continuance  by  a  false  representation  that  the 
counsel  for  the  opposite  party  consented,  is  properly  refused. 

Same. — Setting  Aside. — Misunderstanding. — An  order  for  continu- 
ance granted  by  the  court  on  a  misunderstanding  induced  by  a 
statement  of  the  counsel  asking  therefor,  that  the  counsel  for  the 
other  party  consented  thereto,  is  properly  set  aside,  although  the 
latter  was  present  in  court  when  the  continuance  was  asked  for. 
unless  he  heard  the  statement  and  made  no  objection  thereto. 

Evidence.  — Presumption.  — Endorsement. — Negotiable  Instrument. — 
An  endorsement  on  the  back  of  a  warrant  of  the  name  of  a  speci- 
fied person,  ''agent,"  followed  by  the  name  of  the  payee,  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have  been 
made  respectively  by  the  persons  whose  names  are  endorsed  and 
not  by  the  agent  only. 

Estoppel. —  Warrant  Endorsed  by  Agent. — Principal  Receiving 
Proceeds  with  Knowledge  of  Facts. — The  owners  of  warrants  who 
elect  to  retain  the  benefits  of  a  transaction  by  which  another,  with- 
out authority,  endorses  the  warrants,  and  applies  part  of  the  money 
to  pay  their  obligations,  sending  the  residue  to  them,  after  learning 
of  the  facts,  cannot  repudiate  the  endorsement  and  recover  the 
amount  due  on  the  warrants. 
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D.  A.  Bowles y  A.  Rabb  and  Wilbert  Ward,  for  ap- 
pellant. 

A.  Anderson,  for  appellees. 

Ross,  J. — The  facts  in  this  case  as  alleged  in  the  com- 
plaint and  admitted  by  the  parties  are  in  substance  as 
follows : 

In  1891  the  trustee  of  Pennsylvania  Township,  St. 
Joseph  county,  Indiana,   purchased  from  the  firm  of 
Hunt  &  Adams,  the  appellants,  through  their  agent,  H. 
J.  Hirshberger,  a  road  machine,  and  issued  in  payment 
therefor  two  warrants  calling  for  ninety  dollars  each, 
which  were  delivered  to  said  agent,  the  first  of  which 
warrants  was  payable  September  1st,  1892,  and  the  sec- 
ond,   September   1st,    1893.      Afterwards  Hirshberger 
sold  the  two  warrants  to  the  appellee.  Miner  E.  Listen- 
berger,  for  the  sum  of  one  hundred  and  twenty-five  dol- 
lars, and  after  using  a  part  of  the  money  received  for 
the  payment  of  expenses  incurred  by  him  as  appellant's 
agent,  he  remitted  the  balance  within  a  week  to  the 
appellants,  informing  them  of  what  he  had  done.  When 
the  warrants  fell  due  they  w^ere  not  paid,  and  appellee 
having  brought  this  action  for  their  collection,  Pennsyl- 
vania township  filed  a  bill  of  interpleader,  admitting  its 
liability  on  the  warrants,  but  alleged  that  the  appel- 
lants, Hunt  &  Adams,  claimed  the  amount  due,  and  it 
asked  that  it  be  allowed  to  pay  the  amount  thereof  into 
court  and  that  the  court  then  determine  as  between  ap- 
pellee   and    appellants    which   of   them    was  entitled 
to  the  same.      Ui)on  issues  joined  there  was  a  trial  by 
the  court  and  a  finding  and  judgment  in  favor    of 
appellee,  Listenberger. 

It  is  insisted  by  the  appellants  that  both  the  first  and 
second  paragraphs  of  the  complaint,  the  first  declaring 
YOL.   14—21 
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on  the  warrant  which  fell  due  on  September  1st,  1892, 
and  the  second  on  the  warrant  which  fell  due  on  Sep- 
tember 1st,  1893,  are  insuflBcient  for  the  reason  that  the 
warrants  which  are  payable  to  the  appellants  show  that 
they  were  never  assigned  by  them  to  appellee,  the  com- 
plaint alleging  that  they  were  assigned  in  writing  by 
endorsement  on  the  back  thereof. 

On  the  back  of  the  warrant  due  September  1st,  1892, 
a  copy  of  which  was  filed  with  the  first  paragraph  of 
the  complaint  is  the  following  endorsement : 

'^H.  J.  HiRSHBERGER,  Agent, 

Hunt  &  Adams," 
and  on  the  back  of  the  other,  a  copy  of  which  was  filed 
with  the  second  paragraph,  the  following  : 

' '  Hunt  &  Adams, 

By  H.  J.  HiRSHBERGER,  AgENT.  " 

The  contention  of   counsel    for   appellants    is    that 
these  endorsements  were  nothing  more  than  the  per- 
sonal endorsement  of  H.  J.  Hirshberger,  and  in  support 
of  this  contention  many  authorities  have  been  cited  in 
which  the  courts  hold  that  when   a   party  signs  or 
endorses  a  note  attaching  to  his  signature  such  words  as 
''President,"    ''Trustee,"    "Secretary,"   or    "Agent/' 
they  are  merely  ^^  descriptio personcB^^^  and  the  obliga- 
tion a  personal  one  of  the  party  signing.     Among  tlie 
cases  cited    are   the   following:     Sivarts  v.  Cohen,  11 
Ind.  App.  20;  Pitman  y.  Kintner^  5  Blackf.  250;  McClure 
V.  Bennett y  1  Blackf.  189 ;  Hears  v.  Graham^  8  Blackf. 
144  ;  Prather  v.  Ross,  17  Ind.  495  ;  Hobbs  v.  Cowden, 
20  Ind.  310;  Kendall  v.  Morton,  21  Ind.  205;  Pearse 
V.     WelborUj    42    Ind.    331  ;    Hays    v.    Crutcher,     54r 
Ind.    260;   Hayes  v.    Mattheivs,   63  Ind.   412;  Hayes 
V.  Brubdker,   65  Ind.    27 ;  Williams  v.  Second  NclVI 
Bank,  83  Ind.  237 ;   McClellan  v.  Robe,  93  Ind.  298  ; 
Roger  Williams  NaVl  Bank  v.  Oroton,  17  Atl.  Rep. 
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170  ;  McCandless  v.  Belle  Plaine,  42  N.  W.  Rep.  635 
(4  L.  R.  A.  396);  Williams  v.  Miami  Powder  Co.j  36 
HI.  App.  107 ;  Lee  v.  Percival,  62  N.  W.  Rep.  643  ; 
Day  V.  Bamsdelly  52  N.  W.  Rep.  208  ;  Matthews  v. 
Dubuque^  64  N.  W.  Rep.  225  (19  L.  R.  A.  676);  Davis 
V.  England^  141  Mass.  587  ;  and  Sturdivant  v.  Hull^ 
59  Me.  172. 

While  the  argument  of  counsel  is  very  plausible,  it 
has  no  application  in  this  case.  As  the  record  comes  to 
us,  we  find  on  the  back  of  the  one  warrant,  not  only  the 
name  of  * '  H.  J.  Hirshberger,  Agent, "  but  also  that  of 
"Hunt  &  Adams."  The  endorsement  is  not  H.  J. 
Hirshberger,  Agent  for  Hunt  &  Adams,  but  as  it 
appears  to  us,  not  only  did  A.  J.  Hirshberger,  Agent, 
endorse  it,  but  also  the  appellants  by  the  name  and  style 
of  Hunt  &  Adams.  To  accept  as  correct  the  contention 
of  appellant's  counsel  would  require  us  to  assume  that 
Hirshberger  signed  the  name  of  Hunt  &  Adams  on  the 
back  of  the  warrant,  but  this  we  cannot  do.  The  com- 
plaint and  exhibits  as  copied  into  the  record,  do  not  show 
that  to  be  a  fact,  but  on  the  contrary,  it  shows  that  the 
endorsement  is  that  of  the  firm  of  Hunt  &  Adams. 

There  can  be  no  question  but  what  the  endorsement 
of  the  second  warrant  is  sufficient. 

The  third,  fourth,  fifth  and  sixth  specifications  of 
error  which  are  based  upon  rulings  of  the  court  in  set- 
ting aside  the  order  for  a  continuance,  refusing  to  grant 
a  continuance,  setting  the  cause  down  for  trial,  and  the 
admission  of  certain  evidence  on  the  trial,  are  not  prop- 
erly assigned,  all  of  the  same  being  proper  causes  to  assign 
in  an  appUcation  for  a  new  trial.  Kent  v.  Laicsoii,  12 
Ind.  675  ;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Riley ^ 
Admx.j  39  Ind.  568  ;  Carr  v.  Eaton,  42  Ind.  385  ; 
Westerfield  v.  Spencer^  61  Ind.  339  ;  Morgan  v.  Hyatty 
62  Ind.  560. 


324     appellate;  court  of  indlvna, 


Hunt  et  al.  v.  Listenberger  et  al. 


'  I 


:  I    • 


M. 


!  I  I 


I 


:i 


I    I. 


Rulings  which  properly  constitute  causes  for  a  new 
trial  cannot  be  assigned  independently  as  specifications 
of  error  in  this  court.  McClosky^  Admr,^  v.  Davis, 
Admx.,  8  Ind.  App.  190;  Mayhin  v.  Webster^  8  Ind. 
App.  547  ;  Louisville^  etc.,  R.  W.  Co.  v.  Terrell,  12 
Ind.  App.  328. 

The  last  specification  of  error  is  that  the  court  erred 
in  overruling  appellants'  motion  for  a  new  trial. 

The  rulings  of  the  court  in  setting  aside  the  order  of 
continuance,  on  the  ai)plication  for  a  continuance,  and 
in  the  admission  of  certain  evidence  on  the  trial,  are  all 
embraced  in  and  are  causes  for  which  a  new  trial  was 
asked. 

There  was  no  error  in  setting  aside  the  order  continu- 
ing the  cause.     The  continuance  was  granted  by  the 
court  at  the  instance  of  counsel  for  appellant  upon  a 
misunderstanding  on  the  part  of  the  court  in  supposing 
from  the  statement  made  by  appellants^  counsel  that 
counsel  for  appellee  was  consenting  thereto.    When  the 
appellee's  counsel  ascertained  that  an  order  continuing 
the  cause  had  been  entered,  he  moved  to  set  it  aside; 
denying  that  he  had  either  consented  or  agreed  to  con- 
tinue the  trial  of  the  cause,  and  the  court  thereupon  set 
aside  the  order.     The  granting  of  the  order  and  setting 
a  time  to  take  depositions  beyond  the  time  set  for  the 
trial  of  the  cause  did  not  necessarily  continue  the  cause. 
And  the  mere  fact  that  counsel  for  appellee  was  present 
in  court  at  the  time  appellants'  counsel  asked  for  and 
induced  the  court  to  make  the  order  continuing  the 
cause,  is  not  of  itself  sufficient  to  bind  appellee  unless  his 
counsel  heard  the  statement  and  made  no  objection 
thereto. 

We  also  think  the  court  did  not  err  in  overruling  the 
application  of  appellants  for  continuance.  This  appli- 
cation  is  based  upon  the  fact  that  after  appellants'  coun- 
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sel  had  induced  the  court  to  enter  the  order  for  a  con- 
tinuance as  above  stated,  he  notified  his  clients  that 
they  need  not  appear  on  the  day  set  for  the  trial,  and 
for  that  reason  they  were  not  present.  That  part  of 
the  affidavit  having  reference  to  what  their  testimony 
would  be  and  that  the  same  facts  could  not  be  proven  by 
any  other  witness  whose  testimony  could  be  as  readily 
procured,  etc.,  is  probably  sufficient,  but  when  we  con- 
sider that  part  which  attempts  to  excuse  their  absence 
in  connection  with  the  record  which  discloses  the  man- 
ner in  which  the  order  behind  which  they  seek  to  shelter 
was  procured,  we  cannot  fail  to  say  that  it  was  evident 
that  their  absence  was  their  own  fault ;  and  if  by  reason 
thereof,  they  did  not  get  the  benefit  of  their  defense, 
they  must  suffer. 

There  was  no  error  in  admitting  in  evidence  the 
endorsement  found  on  the  back  of  the  warrants.  The 
testimony  of  the  agent,  Hirshberger,  shows  not  only 
that  he  made  them,  but  that  the  proceeds  of  the  sale 
were  transmitted  to  the  appellants,  and  that  he  person- 
ally explained  to  the  appellant  Himt,  that  he  sold  the 
warrants  to  the  appellee,  and  as  he  says,  *  Helling  him 
all  about  it  why  I  had  done  so."  The  appellants 
retained  the  money  which  they  received  from  appellee 
and  at  no  time  until  the  commencement  of  this  action 
so  far  as  the  evidence  discloses,  in  any  way,  denied  the 
transfer,  or  the  right  of  Hirshberger  to  make  it. 

The  evidence  is  sufficient  to  sustain  the  verdict.  A 
right  result  seems  to  have  been  reached  in  this  case,  and 
inasmuch  as  all  of  the  objections  urged  by  the  appellant 
are  merely  technical  and  do  not  go  to  the  merits  of  the 
case,  we  would  hesitate  about  reversing  the  judgment, 
even  if  some  such  objections  should  be  found  to  be  well 
taken.  It  is  different  when  this  court  is  in  doubt  as  to 
the  justness  of  the  result  reached,  for,  in  such  cases, 
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technical  objections  are  sometimes  as  available  as  those 
more  substantial.     But  not  so  in  this  case. 

Judgment  affirmed. 

LoTZ,  J.,  did  not  participate  in  the  decision  of  this 
case. 

Filed  November  26.  1895. 

On  Petition  for  Eeheaking. 

Davis,  J. — It  appears  that  the  appellants  were  repre- 
sented by  counsel  at  the  taking  of  the  deposition  of 
Hirshberger,  on  the  22d  of  December,  1893.  He  then 
testified  that  he  indorsed  the  warrants  to  the  appellee, 
that  he  used  a  part  of  the  money  received  therefor,  in 
the  payment  of  bills  incurred  by  him  as  the  agent  of 
Hunt  and  Adams  in  their  service,  and  that  he  sent  the 
residue  of  the  money  to  them,  and  that  he  afterwards 
fully  explained  the  matter  to  Hunt  and  Adams,  and 
that  they  approved  of  what  he  had  done.  In  due  time 
thereafter,  the  cause  was  set  for  trial,  on  January  11, 
1896,  in  the  court  below  at  South  Bend,  and  on  the 
evening  of  the  8th  of  January,  the  appellants  served 
notice  on  the  appellee  of  their  intention  to  take  deposi- 
tions at  Indianapolis,  on  the  10th  of  January.  No 
excuse  is  shown  for  this  delay,  but  on  the  9th  of  Jan- 
uary, the  date  for  taking  the  depositions  was  changed 
and  was  fixed  by  agreement  of  the  parties  for  the  1st 
of  February.  No  effort  was  made  by  the  api)ellants  to 
secure  a  continuance  of  the  cause  or  a  postponement  of 
the  trial  except  that  counsel  for  appellants  appear  to 
have  relied  on  the  fixing  of  the  future  date  for  the  tak- 
ing of  the  depositions  as  equivalent  to  such  continuance 
or  postponement.  In  the  affidavit  filed  for  a  continu- 
ance, on  the  11  til  of  January,  the  fact  that  said  Hirsh- 
berger used  a  part  of  the  money  in  payment  of  bills 
incurred  by  him  in  the  service  of  Hunt  and  Adams,  and 
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that  he  sent  them  the  residue  of  the  money,  and  that  he 
afterwards  fully  informed  them  as  to  all  that  had  been 
done  in  the  premised,  are  no*  denied.  It  may  be  true 
that  Hunt  and  Adams  did  not  authorize  him  to  indorse 
the  warrants,  and  that  they  did  not  knowingly  receive 
any  of  the  proceeds,  and  yet  as  it  appears  in  fact,  with- 
out contradiction,  that  the  money  in  part  was  used  to 
pay  their  obligations,  and  that  the  residue  was  sent  to 
them,  and  that  after  they  learned  these  facts,  they 
elected  to  retain  the  benefits  of  the  transaction,  they  are  not 
now  in  position  to  repudiate  the  indorsement  and  recover 
the  amount  due  on  the  warrants.  The  only  evidence 
introduced  in  behalf  of  the  appellee  on  the  trial  in 
reference  to  the  disposition  made  of  the  proceeds  received 
by  Hirshberger  for  the  warrants,  was  his  deposition. 
Therefore,  assuming  that  all  the  facts  stated  in  the 
affidavit  in  behalf  of  the  appellants  for  a  continuance, 
were  true,  the  result  of  the  trial  in  the  court  below 
would  have  been  the  same. 

If  counsel  for  appellant,  in  his  affidavit  for  a  continu- 
ance in  their  behalf,  had  shown  that  he  expected  to 
prove  by  them  on  the  trial  that  they  were  not  informed 
by  Hirshberger  of  what  he  had  done  in  the  premises,  or 
that  in  fact  the  money  had  not  been  sent  to  them  or 
used  by  him  in  payment  of  bills  incurred  by  him  for 
them,  or  that  when  they  received  such  information  they 
had  repudiated  his  acts  and  offered  to  restore  the  bene- 
fits derived  by  them  therefrom,  a  different  question 
would  be  presented.  In  any  view  that  may  be  taken 
of  the  matter  as  it  is  presented  to  us  by  the  record,  we 
do  not  see  any  reason  that  would  justify  the  granting 
of  a  rehearing.     Therefore,  the  petition  is  overruled. 

Filed  February  11,  1896. 
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No.  l.CTO.     ■ 

Lake  Erie  and  Western  Railway  Co.  v.  Lee  et  al. 

Evidence. — Valueo/Lajid  Intersected  by  Railroad,  Withand  IVilhout 
Faiyii  Crossings. — Evidence  of  the  value  of  land  with  and  without 
farm  crossings,  is  admissible  as  a  measure  of  damages  iu  an  action 
for  damages  against  a  railroad  company,  for  failure  to  provide 
crossings,  the  right  to  wliich  was  reserved  in  the  grant  of  the  right 
of  way. 

Railroad. — Agreement  f<yr  Right  of  Way. — Farm  Crossings. — Con- 
tinuing Duly. — An  agreement  by  a  railroad  company  to  construct 
a  farm  crossing  and  maintain  fences,  contained  In  a  grant  of  tlie 
right  of  way,  which  was  accepted  by  the  company,  imposes  a  con- 
tinuing duty  on  the  company  and  its  successors  to  construct  the 
crossing  and  maiutuin  its  fences. 

Save. — Obstructing  Farm  Crossing. — Damages. — A  railroad  is  liable 
to  the  owner  of  the  land  for  obstructing  a  farm  crossing,  the  right 
to  which  was  reserved  in  tlie  grant  of  the  riglit  of  way,  even 
though  tlie  place  of  such  crossing.  SB  mutually  agreed  upon,  was 
over  a  pubho  highway. 

From  the  Delaware  Circuit  Court. 

Hackedom  dh  Cockrum,  Gregory  (£-  Silverburg  and 
Shirts  &  Kilboume,  for  appellant. 
Ryan  &  Thompson,  for  appellees. 

Davis,  J. — In  June,  1871,  appellees  executed  a  right 
of  way  deed  to  the  Lafayette,  JIuncie  and  Eloomington 
Railroad  Company,  for  the  construction  of  a  railroad 
through  their  farm,  consisting  of  two  adjoining  tracts 
of  land,  in  consideration  that  the  company  should  fence 
the  railroad,  and  that  said  appellees  should  have  one 
crossing  over  and  one  under  the  railroad.  It  was  then 
mutually  agreed  between  the  parties  that  the  appellees 
should  have  the  under-crossing  at  the  point  where  the 
railroad  crossed  a  liighway  on  appellees'  real  estate. 
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The  place  was  selected  for  the  over-crossing,  but  it  was 
never  constructed.  The  fence  was  built  by  the  railroad 
company,  but  it  was  not  properly  maintained  by  the 
appellant. 

Appellant  succeeded  to  the  rights  of  the  original  com- 
pany as  shown  in  Lake  Erie^  etc.,  B.  W.  Co.  v.  Grif- 
fijij  107  Ind.  46:1:,  and  at  the  same  time  came  into  pos- 
session of  the  right  of  way  deed  executed  by  appellees. 

The  appellant,  in  1890,  over  objection  of  the  appel- 
lees, filled  and  obstructed  the  highway  under  the  rail- 
road, which,  up  to  that  time,  had  been  used  by  the 
appellees  under  the  agreement  before  mentioned  as  the 
imder-crossing  provided  from  the  right  of  way  contract. 

Many  questions  are  properly  presented  by  the  record, 
which  have  been  fully  and  ably  argued  by  counsel.  We 
have  carefully  read  the  entire  lengthy  record  in  the 
hght  of  the  exhaustive  briefs  of  counsel,  and  in  the 
view  we  take  of  the  case,  the  decision  of  a  few  proposi- 
tions disposes  of  all  the  questions  sought  to  be  raised. 

The  first  question  is  whether  under  the  circumstances 
the  appellees  can  recover  for  the  obstruction  of  a  private 
passage-way,  on  their  real  estate,  over  and  upon  a  pub- 
lic highway. 

Counsel  for  appellant  contend  that  the  railroad  com- 
pany had  no  authority  to  grant  the  appellees  a  private 
way  under  its  road  dividing  their  farm,  over  and  upon 
a  public  highway,  and  that  the  appellees  did  not  acquire 
any  rights  by  such  an  agreement. 

The  company,  however,  did  have  authority  to  agree, 
in  consideration  of  the  grant  of  the  right  of  way,  that 
the  appellees  should  have  a  private  way  on  their  real 
estate,  as  provided  in  the  deed,  under  the  railroad,  and 
the  appellees  with  the  consent  of  the  company  having 
elected  to  accept  such  right  of  way  over  and  upon  the 
pubhc  highway,  the  appellant  is  not  in  a  position  to  say 
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that  it  could  close  up  such  way  under  the  railroad,  to 
appellees'  damage,  without  incurring  any  liability  to 
them  on  account  of  such  act.  The  parties  having  acted 
for  many  years  on  this  construction  of  the  contract,  one 
of  them  cannot  be  allowed  to  repudiate  it  to  the  injury 
of  the  other  without  his  consent.  In  addition  to  hav- 
ing the  possession  of  the  right  of  way  deed,  and  the 
fact  that  appellees  were  constantly  using  the  way  as 
such  private  crossing,  it  appears  that  the  agents  and 
employes  of  the  appellant  in  charge  of  the  work  were 
advised  as  to  the  rights  of  the  appellees  therein  before 
the  under-crossing  was  obstructed,  and,  therefore, 
appellant  is  in  no  better  position  on  this  question  than 
the  original  grantee  in  the  right  of  way  contract  would 
have  been  had  it  closed  the  crossing.  Toledo^  etc.y 
R.  B.  Co.  V.  Burgan^  9  Ind.  App.  604;  Midland  R. 
W.  Co.  V.  Fisher,  125  Ind.  19  (8  L.  R.  A.  604);  Louis- 
ville, etc.,  R.  W.  Co.  V.  Power,  119  Ind.  269;  Kincaid 
V.  Indianapolis  NaVl  Gas  Co.,  124  Ind.  577  (8  L.  R. 
A.  602). 

It  is  next  insisted  that,  under  the  contract,  the  duty 
of  constructing  the  over-crossing  did  not  devolve  upon 
the  railroad  company,  and  that  it  was  not  under  any 
obligation  to  maintain  the  fence. 

In  our  opinion,  the  railroad  company  was  under 
obligations  to  construct  the  crossing  and,  also,  to  main- 
tain  the  fence.  These  duties  were  continuing  duties 
under  the  agreement.  Toledo,  etc.,  R.  R.  Co.  v.  Bur- 
gan,  supra. 

There  was  no  error  in  permitting  the  appellees  to 
prove  what  the  land  would  have  been  worth  with  the 
crossings,  and  what  it  was  worth  without  the  crossings. 
Louisville,  etc.,  R.  W.  Co.  v.  Sparks,  12  Ind.  App. 
410  ;  Louisville,  etc.,  R.  W.  Co.  v.  Sumner,  106  Ind.  55. 

There  was  no  error  in  permitting  appellees  to  prove 
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the  circumstances  ainder  which  the  right  of  way  deed 
was  executed,  or  the  consideration  upon  which  it 
rested.  Kentucky^  etc.^  Bridge  Co.  v.  Hall^  125  Ind.  220; 
Porter  v.  Waltz ^  108  Ind.  40;  Louisville^  etc.y  R.  W, 
Co.  V.  Powery  supra. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  November  19, 1895 ;  petition  for  rehearing  overruled  February 
11, 1896. 

Note. — The  authorities  as  to  the  liability  of  the  grantee  upon  a 
condition  in  a  deed  poll  are  reviewed  in  a  note  to  Hickey  v.  Lake  Shore 
and  M.  8.  R.  Co.  (Ohio),  23  L.  R.  A.  396. 


No.  1.646. 

Harter  et  ^al.  V.  Parsons. 

Demurber. — To  Complaint  as  an  Entirety. — A  demurrer  to  a  com- 
plaint as  an  entirety  should  be  overruled  if  one  of  its  paragraphs  is 
good. 

PLEADiNa. — Complaint. —  To  Recover  Heal  Estate  or  its  Value. — 
Contract  to  Convey. — A  complaint  for  the  recovery  of  two  lots  or 
their  valtie  is  insufficient  where  it  alleges  a  contract  by  the  owner 
of  land  to  convey  to  a  specified  person  *'  and  others  "  the  remaining 
lots  in  a  given  tract  of  land  after  they  had  sold  sufficient  to  realize 
for  the  former  a  specified  amount;  and  a  second  contract  by  such 
person,  and  two  others  named  to  cause  to  be  conveyed  to  plaintiff, 
any  two  lots  in  such  tract  undisposed  of,  which  he  might  select,  in 
consideration  that  he  should  bring  about  a  trade  for  a  certain  num- 
ber of  lots  with  a  given  person,  and  that  such  trade  was  effected ; 
but  it  does  not  allege  that  the  first  contract  has  been  fully  consum- 
mated. 

Saue. — Complaint. —  Omission  of  Material  Fact. — Appellate  Pro- 
cedure.— A  complaint  will  not  be  held  sufficient,  although  first 
objected  to  on  appeal,  where  a  material  fact  is  omitted  therefrom, 
notwithstanding  it  would  be  held  sufficient  if  there  had  been  a 
defective  or  imperfect  averment  of  such  fact. 
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AfiSiGNMBMT  OP  Errobs. — Joint  Demurrers  and  Joint  Exception  to 
Ruling  on. — Assignment  by  Part  Only. — An  assignment  of  error 
by  a  part  only  of  the  defendants  who  jointly  demurred  to  the  com- 
plaint and  jointly  excepted  to  the  ruling  thereon  will  not  be  con- 
sidered on  appeal. 

From  the  Madison  Circuit  Court. 

Goodykoontz  &  Ballard^  Claypool  &  Claypool  and 
C.  M.  Cooper^  for  appellants. 

Diven  &  McMahan,  for  appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judgment 
against  the  appellants  for  services  alleged  to  have  been 
rendered  by  him  for  them  under  a  special  contract  in 
the  sale  of  real  estate.  The  complaint  was  in  two  par- 
agraphs, to  which  the  appellants  filed  a  joint  demurrer 
for  want  of  facts  to  the  entire  complaint.  The 
demurrer  was  overruled  and  a  joint  exception  saved  by 
the  appellants  to  the  court's  ruling.  In  this  court  the 
appellant,  Jacob  H.  Harter,  separately  assigns  as  error 
that  the  complaint  does  not  state  facts  suflBcient  to  con- 
stitute a  cause  of  action  against  him.  The  appellants, 
Austin  F.  Bradley,  Victor  M.  Backus  and  Charles  M. 
Cooper,  '' jointly  and  severally"  assign  as  error: 
'^  First.  That  the  complaint  does  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action  against  them,  or 
either  of  them.  Second.  Error  of  the  court  in  over- 
ruling the  demurrer  of  the  defendants  below  to  the 
complaint. " 

Where  a  demurrer  is  addressed  to  a  complaint  as  an 
entirety,  containing  more  than  one  paragraph,  it  should 
be  overruled  if  one  paragraph  is  good.  Baker,  Gdn., 
V.  Groves  J  1  Ind.  App.  522;  Jewett  v.  Honey  Creek 
Draining  Co.,  89  Ind.  245;  Washington  Tp.  v.  Bon- 
ney,  45  Ind.  77;  Romine  v.  Bominey  59  Ind.  346;  ' 
City  of  Aurora  v.  Fox,  7  8  Ind.  1 ;    Baddeley  v.  Pat- 
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tersoUj  78  Ind.  159;  City  of  Conner sville  v.  Conner s- 
ville  Hydraulic  Co.y  86  Ind.  235;  MilUTcan  v.  Temple^ 
94  Ind.  261;  Cooper  v.  Hayes,  96  Ind.  386;  Bedels- 
heimer  v.  Miller ,  107  Ind.  485;  City  of  Plymouth  v. 
Milner,  117  Ind.  324. 

Before  entering  upon  the  trial  of  the  cause  the  appel- 
lee withdrew,  or  dismissed  as  to,  the  second  paragraph 
of  his  complaint.  The  second  paragraph  having  been 
withdrawn,  there  is  some  doubt  as  to  whether  or  not  it 
is  properly  in  the  record  on  this  appeal.  Unless  it  is 
properly  in  the  record  we  cannot  detennine  whether  or 
not  the  demurrer  to  the  complaint  was  properly  over- 
ruled. 

The  demurrer  was  a  joint  one  by  all  of  the  appel- 
lants and  addressed  to  the  entire  complaint,  and  to  the 
ruling  thereon  the  appellants  jointly  excepted.  There 
is  no  joint  assignment  of  error  by  all  of  the  appellants 
in  this  court  calling  in  question  the  ruling  of  the  lower 
court  upon  the  demurrer.  The  rule  is  well  settled  that 
the  assignment  of  errors  is  the  appellants'  complaint, 
and  the  specifications  of  error  must  apply  to  and  be 
predicated  upon  rulings  addressed  to  the  party  or  par- 
ties making  the  assignment.  In  a  word,  the  specifica- 
tions  of  error  must  apply  accurately  to  the  rulings 
complained  of. 

"We  will,  therefore,  consider  the  suflBiciency  of  the 
complaint  under  the  assignments  made  in  this  court 
that  facts  suflBicient  are  not  alleged  to  constitute  a  cause 
of  action. 

The  rule  that  governs  in  determining  the  sufficiency 
of  the  facts  alleged  to  constitute  a  cause  of  action, 
when  their  sufficiency  is  first  attacked  on  appeal,  is 
entirely  different  from  that  which  is  applicable  when 
tested  by  a  demurrer.  When  the  sufficiency  of  a  com- 
plaint i3  first  questioned  by  an  assignment  in  this  court 
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that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  facts  which  were  defectively  stated  and 
which  would  have  been  insufficient  on  demurrer,  are 
often  deemed  to  have  been  amended  after  verdict. 
Bronnenhurg  v.  Rinker^  2  Ind.  App.  391;  Parker  v. 
Clayton^  72  Ind.  307;  Burkett  v.  Holman,  104  Ind.  6. 

In  Eberhart  v.  Beister,  96  Ind.  478,  the  court  says: 
^*Many  defects  which  a  demurrer  would  reach  are 
cured  by  a  verdict.  Jones  v.  White,  90  Ind.  255;  3Tar- 
tin  V.  Holland,  87  Ind.  105;  Puett  v.  Beard,  86  Ind. 
104;  Jenkins  y.  Rice,  84  Ind.  342;  Parker  y.  Clayton, 
72  Ind.  307;  Shimer  y.  Bronnenhurg,  18  Ind.  363." 

In  the  case  of  Noblesville  Foundry  and  Machine  Co. 
y\  Yeaman,  by  Next  Friend,  3  Ind.  App.  521,  Crum- 
packer,  J.,  speaking  for  the  court,  says:  *'When  a 
complaint  is  attacked  for  the  first  time  in  this  court 
every  legal  intendment  is  summoned  to  its  rescue,  and 
if  there  is  enough  to  bar  another  suit  for  the  same 
cause,  and  no  necessary  averment  is  totally  absent,  the 
verdict  will  cure  the  delinquencies,"  and  in  support  of 
the  holding  is  cited:  Louisville,  etc.,  R.  W,  Co,  v. 
Spain,  61  Ind.  460;  Toledo,  etc.,  R.  W.  Co.  v.  Stevens^ 
63  Ind.  337;  Louisville,  etc.,  R.  W.  Co.  v.  Harring- 
ton, 92  Ind.  457;  Hedrick  v.  Osborne  &  Co.,  99 
Ind.  143;  Burkett  v.  Holman,  supra;  Orton  v.  Til- 
den,  110  Ind.  131;  Du  Souchet  v.  Dutcher,  113  Ind. 
249. 

It  may  be  conceded  that  the  adjudications  are  not  as 
clear  and  harmonious  as  they  should  be  in  defining  just 
what  amendments  shall  be  deemed  to  have  been  made, 
or  defects  in  a  pleading  cured  after  verdict  and  judg- 
ment, but  we  are  unwilUng  at  this  time  to  say  that  the 
doctrine  of  intendment  after  verdict  should  be  carried 
to  the  extent  of  holding  that  a  material  fact  omitted 
from  a  complaint  will  be  assumed  to  have  been  supplied 
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by  the  evidence.  We  do  aflSrm,  however,  that  a  com- 
plaint, which  although  insuflScient  to  withstand  a 
demurrer,  because  of  a  defective  or  imperfect  averment 
only,  of  a  fact,  will  be  cured  by  a  verdict,  upon  the 
assumption  that  every  fact  alleged  in  a  complaint,  and 
such  other  facts  as  are  not  alleged,  but  which  are  natiurally 
inferable  from  those  alleged,  have  been  proven.  "The 
particular  thing  which  is  presumed  to  have  been  proved 
must  always  be  such  as  can  be  implied  from  the  allega- 
tions on  the  record  by  a  fair  and  reasonable  intend- 
ment." 1  Chit.  PL  (8th  Ed.)  673.  But  where  a  material 
fact  is  lacking  which  is  not  properly  inferable  from  those 
pleaded,  the  pleading  is  not  cured  by  the  verdict.  New- 
man V.  Perrillf  73lnd.  153 ;  Eberhartv.  Beister,  supra; 
Platter  Y.  Board,  etc.,  103  Ind.  360  ;  Sage  v.  State,  120 
Ind.  201;  Old  v.  Mohler,  122  Ind.  594;  Beed  v. 
Browning,  130  Ind.  575.  As  said  by  this  court  in  the 
case  of  Cincinnati,  etc.,  B.  W.  Co.  v.  Stanley,  4  Ind. 
App.  364 :  "Where  there  is  a  failure  to  plead  some  in- 
dependent fact  which  is  essential  to  a  recovery,  or  to  the 
statemtot  of  a  substantial  cause  of  action,  the  omission 
is  fatal,  even  on  a  motion  in  arrest.  *  *  *  The 
verdict  will  cure  all  defects  in  averments,  except  those 
which  are  essential  to  the  foundation  of  the  cause  of 
action  itself."  A  complaint  is  vulnerable  to  attack, 
because  fatally  defective,  when  a  fact  necessary  to  the 
statement  of  a  cause  of  action  is  missing  therefrom. 
There  must  be  a  suflBicient  complaint,  or  there  is  no 
foundation  for  a  judgment ;  and  where  there  is  a  neces- 
sary fact  lacking  it  is  incurably  bad,  and  a  verdict  will 
not  cure  it. 

The  complaint  filed  by  appellee  reads  as  follows : 
* '  Julius  F.  Parsons  complains  of  Austin  F.  Bradley, 
Victor  M.  Backus,   Charles  M.  Cooper  and  Jacob  H. 
Harter,    and  says:    That  the  defendants,    Austin   F. 
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Bradley,  Victor  M.  Backus  and  Charles  M.  Cooper,  are 
partners  in  the  ownership  of  a  contract  with  Jacob  H. 
Harter,  the  exact  terms  of  which  are  unknown  to  plain- 
tiff, but  in  substance  is,  that  the  said  Jacob  H.  Harter 
sold  to  the  said  Austin  F.  Bradley  mid  others^  certain 
real  estate  in  the  city  of  Anderson,  wjiich  the  said  Jacob 
H.  Harter  platted  into  an  addition  known  as  ''Engle- 
wood  "  addition  to  the  city  of  Anderson,  Madison  county, 
Indiana ;  the  said  Bradley,  Backus  and  Cooper  to  sell 
the  said  lots  in  said  addition,  the  said  Harter  to  convey 
the  same  as  sold,  and  receive  certain  of  the  proceeds 
therefrom,  and  when  he  has  received  the  amount  of  the 
consideration  from  the  contract  of  sale,  from  said  Har- 
ter to  Bradley  and  others,  then  Harter  to  convey  the 
residue  to  said  parties.  He  avers  that  the  said  Backus, 
Cooper  and  Bradley  have  had  an  agency  and  doing 
business  in  the  city  of  Anderson  in  the  sale  of  said  lots, 
said  Austin  F.  Bradley  representing  them  and  transact- 
ing the  business  for  said  partnership ;  that  said  parties 
being  desirous  of  making  sales  of  said  lots,  or  trade 
same  so  that  said  Harter  would  accept  the  proceeds  as 
a  part  of  the  purchase  price  as  aforesaid,  entered  into 
an  agreement  with  said  plaintiff,  that  if  he  would  get 
up  a  trade  between  said  defendant,  and  one  Richard 
Thomburgh,  by  which  Harter  should  convey  for  said 
defendants  a  certain  number  of  lots  in  Englewood  to 
said  Thomburgh,  in  consideration  for  which  said  Thom- 
burgh would  convey  a  certain  tract  of  land  near  the  city 
of  Anderson,  they  would  cause  to  be  conveyed  to 
said  Parsons  for  his  services  in  getting  up  said  trade, 
any  two  lots  that  he  would  choose  or  select  in  said 
Englewood  addition,  that  might  be  left  after  said  Thom- 
burgh had  chosen  the  lots  that  he  was  to  take  in  said 
trade. 
And  he  further  avers  that  said  Harter  became  known 
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'  to  said  contract  and  took  part  in  the  negotiations  and 
trade,  and  knew  of  the  contract  by  which  said  Parsons 
should  have  said  two  lots  for  his  services  as  aforesaid, 
in  assisting  in  making  said  trade,  and  consulted  with, 
and  came  to  said  plaintiff  to  make  said  trade  and  get 
the  same  finally  consunmaated ;  and  he  avers,  that  it  was 
understood  between  all  the  parties  that  in  getting  up 
said  trade  said  Parsons  was  to  receive  said  lots  from  said 
defendants  as  aforesaid ;  and  he  avers  that  he  consulted 
with  said  Thornburgh  and  said  defendants,  and  after 
some  considerable  negotiations  the  trade  was  effected, 
by  which  said  Harter,  for  said  defendants,  entered  into 
a  contract,  and  has  conveyed  to  said  Thom,burgh  fifty 
lots  in  Englewood,  in  consideration  of  which  said  Har- 
ter received  from  said  Thornburgh  a  conveyance,  or  is 
to  receive  a  conveyance  from  said  Thornburgh  for  two 
hundred  and  two  acres  of  land  near  the  city  of  Ander- 
son, subject  to  certain  incumbrances  thereon,  and  credit 
the  said  contract  between  the  said  Harter  and  said 
Bradley  and  others,  with  the  amount  agreed  on  between 
them  ;  and  he  avers,  that  since  the  final  completion  and 
closing  up  of  said  trade,  he  has  ^one  and  selected  two 
lots  in  said  Englewood  addition,  designated  the  same, 
and  demanded  of  the  defendants  a  compliance  with 
their  part  of  the  said  contract ;   and  he  further  avers 
that  said  lots  so  selected  are  two  of  the  best  lots  now 
remaining  in  their  possession,  and  which  they  have  on 
demand  refused  to  comply  with,  or  convey  to  said  plain- 
tiff any  lots,  which  in  accordance  with  said  contract,  are 
reasonably  worth  $1,200.00 ;  and  he  avers  that  the  ser- 
vices on  his  part  as  aforesaid,  for  said  defendants,  are 
worth  the  sum  of  $1,200.00,  and  that  the  said  two  lots 
to  be  selected  by  him  from  those  remaining  after  said 
Thornburgh  had  chosen  his  fifty  lots,  are  worth  $1,200. 
Vol.  14—22 
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Wherefore,  he  says,  a  cause  of  action  has  accrued  to  • 
him  to  have  and  recover  from  the  defendants  the  said 
sum  of  $1,200.00,  for  which  he  asks  judgment  and  all 
other  proper  relief." 

The  gist  of  the  complaint,  if  we  fully  understand  it, 
is  that  the  appellants,  Bradley,  Backus  and  Cooper, 
were  partners  in  the  ownership  of  a  contract  made  with 
the  appellant,  Harter,  the  substance  of  which  contract 
was  that  Harter  sold  to  Bradley  and  others  certain  real 
estate  in  Anderson  which  Harter  platted  into  an  addi- 
tion known  as  ' '  Englewood ;"  Bradley,  Backus  and 
Cooper  to  sell  the  lots,  and  Harter  was  to  make  a  con- 
veyance to  the  purchasers  for  the  lots  sold,  and  when 
he  had  received  a  certain  amount  from  the  proceeds  of 
the  sales  he  was  to  convey  the  balance  of  the  lots  to 
Bradley  and  others;  that  Bradley,  Backus  and  Cooper 
had  an  office  in  the  city  of  Anderson,  in  charge  of 
Bradley,  for  the  purpose  of  selling  the  lots;  that  they 
entered  into  an  agreement  with  appellee,  "that  if  he 
would  get  up  a  trade  between  said  defendants  (appel- 
lants) and  one  Eichard  Thomburgh,  by  which  Harter 
should  convey  for  said  defendants  a  certain  number  of 
lots  in  Englewood  to  said  Thornburgh,"  in  considera- 
tion of  a  conveyance  to  them  of  certain  property  owned 
by  him,  they  would  cause  to  be  conveyed  to  appellee  for 
his  services  in  making  such  trade,  * '  any  two  lots  that 
he  would  choose  or  select  in  said  Englewood  addition 
that  might  be  left  after  said  Thomburgh  had  chosen 
the  lots  that  he  was  to  take  in  said  trade;"  that  appel- 
lant Harter  knew  of  the  contract  between  the  appellee 
and  the  appellants;  that  the  exchange  between  the 
appellants  and  Thomburgh  was  consummated,  but  that 
the  api)ellant8  have  failed  and  refused  to  convey  to 
appellee  the  two  lots  selected  by  him,  although  requested 
so  to  do,  etc. 
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Two  separate  and  distinct  contracts  are  averred  in  the 
complaint,  namely:  First,  the  contract  made  between 
the  appellant,  Harter,  and  the  appellant,  Bradley  and 
others.  Who  these  other  parties  were  who  were  asso- 
ciated with  appellant  Bradley  in  this  contract  is  not 
disclosed,  for  the  pleader  endeavors  specially  to  allege 
that  the  contract  was  not  made  with  the  appellants. 
Backus  and  Cooper,  but  that  they  have  acquired  an 
interest  in  the  benefits  to  be  derived  from  it.  By  the 
terms  of  this  contract  Harter^  who  owned  the  land 
platted  as  Englewood  addition,  agreed  that  when  the 
said  *' Bradley  and  others"  had  sold  enough  of  the  lots 
to  realize  for  him  a  certain  sum  he  would  convey  to 
them*  the  remaining  lots  unsold.  The  second  contract, 
and  the  one  sued  on,  was  entered  into  between  the 
appellants,  Bradley,  Backus  and  Cooper,  on  the  one 
part,  and  the  appellee  on  the  other,  whereby  it  is 
alleged  that  the  former  agreed,  in  consideration  that 
appellee  consummated  a  trade  whereby  they  could 
exchange  with  one  Thomburgh  a  certain  number  of  the 
lots  in  said  Englewood  addition,  for  certain  property  he 
owned  they  would  cause  to  be  conveyed  to  appellee  any 
two  lots  in  said  addition  undisposed  of  which  he  might 
select.  It  is  clear  from  the  facts  alleged  that  the  appel- 
lant Harter  was  not  a  party  to  this  latter  contract  as 
originally  made,  for  the  pleader  seeks  to  connect  him 
with  and  bind  him  by  it,  by  charging  that  he  ' '  became 
known  to  said  contract"  and  consulted  frequently  with 
appellee  about  the  trade,  and  that  he  (appellee)  and 
Harter  finally  consummated  the  trade  with  Thornburgh. 

From  the  facts  alleged  it  is  evident  that  the  appellee 
could  not  recover  the  two  lots  unless  the  previous  con- 
tract made  between  the  appellant  Harter  on  the  one 
part,  and  the  appellant  Bradley  and  others  on  the  other, 
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had  been  fully  consummated.  ^^ Bradley  and  others y*^ 
or  Bradley,  Backus  and  Cooper  could  not  enforce  their 
contract  and  compel  the  appellant  Harter  to  convey  to 
them  any  of  the  lots  in  Englewood  addition  until  he 
had  received  his  full  compensation,  as  appellee  alleges 
was  the  contract  between  them.  If  appellee  was  the 
agent  of  Bradley,  Backus  and  Cooper,  and  knowing  the 
terms  of  the  contract  existing  between  them  and  appel- 
lant Harter,  he  could  not  acquire  greater  rights  under 
that  contract  than  his  principals  had,  and  until  Harter 
had  received  all  the  consideration  to  which  he  was 
entitled,  the  appellants  Bradley,  Backus  and  Cooper  had 
no  determined  or  definite  mterest  in  the  Iqts  remaining, 
neither  could  appellee  acquire  an  interest. 

The  theory  of  the  complaint  is  to  recover  the  two  lots 
or  their  value,  and  upon  this  theory  it  is  clearly  insuffi- 
cient against  either  of  the  appellants. 

Whether  or  not  the  appellee  has  a  right  of  action 
against  the  appellants,  or  a  part  of  them  for  services 
rendered  is  not  before  us,  and  we  do  not  undertake  to 
decide  anything  pertaining  to  that  question.  What  we 
do  decide  is  that  the  facts  alleged  fail  to  show  any  right 
of  action  in  the  appellee  against  the  appellants  to  recover 
two  lots  in  Englewood  addition,  or  their  value.  The 
case  was  tried  in  the  court  below  upon  the  theory  that 
appellee  was  entitled  to  recover  from  the  appellants, 
either  the  two  lots  which  he  selected,  or  their  value.  The 
complaint,  therefore,  does  not  state  a  cause  of  action 
against  the  appellants,  or  either  of  them. 

Judgment  reversed. 

FUed  February  11, 1896. 
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Telephone  Company.— ToK  Service.^ Duty  to  Send  Messenger  for 
Person  Wanted  at  the  Telephone. — A  telephone  company  is  required, 
under  the  toll  service,  to  send  a  messenger  for  a  person  wanted 
at  the  telephone,  if  he  lives  within  a  reasonable  distance  from  the 
receiving  station,  under  section  5529,  R.  S.  1894,  making  it  the  duty 
of  a  telephone  company,  within  its  local  limits,  to  supply  appli- 
cants with  telephone  connections  and  facilities  without  discrimina- 
tion, if  they  comply  with  its  reasonable  regulations. 

Same. — Contrcust  Against  Its  Own  Negligence. — The  rule  that  a  com- 
mon carrier  cannot  relieve  itself  by  contract  from  liability,  on  ac- 
count of  its  own  negligence,  applies  to  telephone  companies  as  well 
as  to  common  carriers. 

Same. — Duty  to  Serve  the  Public  Impartially  and  with  Diligence. — 
The  rule  that  common  carriers  are  bound  to  serve  the  public  with 
impartiality  and  diligence  in  the  discharge  of  their  duties,  applies 
also  to  telephone  companies. 

Same. — Rules  and  Regulations. — Agent — Messenger. — A  regulation 
by  a  telephone  company  that  it  will  not  undertake  to  deliver  mes- 
sages, and  that  any  person  who  assists  in  conversation  does  so  as  the 
agent  of  the  patron  and  not  of  the  company,  does  not  relieve  it 
from  liability  to  send  a  messenger  as  its  own  agent  to  notify  a  per- 
son -within  reasonable  distance,  that  he  is  wanted  at  the  telephone. 

Maxim., — Damages. — Cause. — Cav^a  proxima  non  remota  spectatur. 

Evidence. — Veterinary  Surgeon. — Sick  Animal. — Damages. — Proxi- 
mate  Cause. — Telephone  Company. — Evidence  by  a  veterinary  siu:- 
geon  that  plaintiffs  mare  died  of  dolic,  and  that  if  he  had  arrived 
as  soon  as  he  might  have  done,  except  for  the  negligence  of  defend- 
ant telephone  company  in  calling  him  to  the  telephone,  the  chances 
-would  ha^e  been  in  favor  of  his  saving  her,  but  that  he  cannot  say 
positively  that  he  could  have  done  so,  is  insufficient  to  sustain  a 
verdict  for  the  loss  of  the  horse. 

From  the  Blackford  Circuit  Court. 
BaylesSy  Chienther  &  Clark^  for  appellant. 
Cantwell,  Cantwell  &  Simmons^  for  appellee. 

Beinhard,    J. — The    appellee    brought    this    action 
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against  the  appellant  in  the  court  below  for  damages. 
The  complaint  is  in  two  paragraphs.  In  the  first  para- 
graph, the  appellee  sought  to  recover  the  statutory  pen- 
alty for  failure  to  supply  appellee  with  telephone  con- 
nections and  facilities  without  discrimination  or  parti- 
ality. During  the  progress  of  the  trial,  the  first  para- 
graph of  the  complaint  was  dismissed. 

The  second  paragraph  is  as  follows :     ^'For  a  second 
and  further  cause  of  action,  the  plaintiff,  complaining 
of  the  defendant,  says :   that,  on  the  20th  day  of  April, 
1893,  the  defendant  was,  and  for  a  long  time  prior 
thereto    had  been,  and  still  is,  a  telephone  company 
with  wires  partly  within  said  State,  and  engaged  in  a 
general  telephone  business  and  in  furnishing  telephone 
connections  and  facilities  for  the  public  generally  for 
hire ;  and  that  the  defendant  at  such  times  had,  and 
still  has,  a  line  of  telephone  wires  extending  from  the 
town  of  Hartford  City  to  the  town  of  Montpelier,  in 
said  county,  and  had  at  each  of  said  places  agents  em- 
ployed  for.  the  purpose  of  supplying  the  public  generally 
with  telephone  connections  and  facilities  for  hire,  and 
that  as  a  part  of  the  business  of  the  defendant  at  said 
places  it  also  undertook  and  agreed,  for  a  compensa- 
tion to  be  agreed  upon  before  the  performance  of  the 
service,  to  send  messengers  for  such  persons  as  anyone 
might  desire  to  communicate  with  through  such  tele- 
phone ;  that,  on  said  day,  the  plaintiff  was  the  owner 
of  a  very  fine  horse,  which  was  then  and  there  reason- 
ably worth,  and  was  of  the  value  of  $150.00,  and  that 
on  the  morning  of  said  day  said  horse  became  sick; 
that  one  Ithamer  Rhine  was  then  and  there  a  veterinary- 
surgeon  residing  in  the  said  town  of  Hartford  City,  and 
having  his  place  of  business  in  said  town,  and  within 
less  than  one-eighth  of  a  mile  of  the  defendant's  tele- 
phone oflBce  in  said  Hartford  City ;  that  on  the  morning 
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of  said  day,  and  after  his  said  horse  hecame  sick, 
the  plaintiff,  then  desiring  the  services  of  said  Rhine  in 
the  treatment  of  his  said  horse,  and  desiring  to  com- 
municate with  him  by  telephone  and  to  inform  him  of 
the  sickness  of  his  said  horse  and  of  his  desire  to  secure 
the  services  of  said  Rhine  to  at  once  visit  and  treat  his 
said  horse,  called  at  the  office  of  the  defendant  in  said 
town  of  Montpelier,  during  the  usual  business  hours  of 
the  defendant  at  said  town  of  Montpelier,  and  Hartford 
City,  to- wit,  at  half  past  seven  o'clock  in  the  afternoon, 
and  notified  defendant's  agent  at  said  Montpelier,  Indi- 
ana, that  he  desired  to  at  once  communicate  with 
Ithamer  Rhine,  a  veterinary  surgeon  at  said  Hartford 
City,  and  that  he  also  desired  to  have  a  messenger  sent 
at  once  for  said  Rhine  by  the  defendant's  agent  at  said 
Hartford  City,  and  further  stated  to  said  agent  that  it 
was  very  important  that  he  should  communicate  with 
said  Rhine  at  once,  as  that  he  (the  plaintiff)  had  a  very 
sick  horse  which  he  desired  said  Rhine  to  visit  and  treat; 
and  thQ  defendant,  by  its  said  agent  at  said  Montpelier, 
then  and  there  agreed  with  the  plaintiff  that  f  ol:  the  sum 
of  thirty-five  cents,  to  be  paid  by  the  plaintiff,  the  de- 
fendant would  at  once  send  a  messenger  from  the 
defendant's  office  at  Hartford  City  for  said  Rhine,  and 
that  the  plaintiff  would  have  the  privilege  of  communi- 
cating with  said  Rhine  over  the  defendant's  said  wires, 
which  said  sum  the  plaintiff  offered  to  pay,  and  did  pay 
the  defendant ;  but  the  plaintiff  says  that  the  defendant 
failed  and  neglected  to  at  once  send  a  messenger  for 
said  Rhine  as  agreed,  and  continued  to  fail  and  neglect 
to  send  for  him  for  the  space  of  five  (5)  hours,  although 
said  Rhine  and  his  said  place  of  business  were  well- 
known  to  the  defendant's  said  agent  at  Hartford  City, 
and  although  said  Rhine  was,  during  all  of  the  said 
time,  at  his  said  place  of  business.  The  plaintiff  further 
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avers  that  his  said  horse  was  at  said  time  within  one 
mile  of  said  town  of  Montpelier,  and  that  said  Mont- 
pelier  and  Hartford  City  were  each  on  the  line  of  rail- 
way known  as  the  Ft.  Wayne,  Cincinnati  and  Louis- 
ville Railroad,  and  were  but  ten  (10)  miles  apart ;  and 
that  the  regular  passenger  train  from  said  Hartford 
City  to  said  Montpelier  passed  through  said  town  of 
Hartford  City  at  ten  o'clock  on  said  morning  and  ar- 
rived at  said  Montpelier  fifteen  minutes  thereafter,  and 
the  plaintiff  further  avers  that  if  the  defendant's  said 
agent  at  Hartford  City  had  sent  its  messenger  for  said 
Rhine  as  agreed,  the  plaintiff  could  and  would  have 
communicated  with  him  in  time  to  have  enabled  said 
Rhine  to  arrive  at  said  Montpelier  on  said  morning 
train,  and  that  said  Rhine  could  and  would  have  been 
able  to  visit  and  to  treat  his  said  horse  in  time  to  have 
saved  its  life;  and  that  if  said  Rhine  had  arrived  on 
said  train  he  could  and  would  have  saved  the  life  of 
said  horse,  but  that  owing  to  the  failure  of  the  defend- 
ant to  send  its  messenger  for  said  Rhine  as  agreed,  said 
Rhine  did  not  receive  word  that  the  plaintiff  desired  to 
communicate  with  him  until  twelve  o'clock  of  said  day; 
and  that  although  said  Rhine  at  once  attempted  to 
reach  said  horse  in  time  to  treat  it,  he  did  not  arrive 
until  after  the  death  of  said  horse.  Plaintiff  says  that 
he  did  all  in  his  power  to  save  the  life  of  said  horse,  but 
that  owing  to  the  absence  of  anyone  skilled  in  the  art 
of  veterinary  surgery  said  horse  died  before  the  arrival 
of  said  surgeon.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant,  on  this  paragraph  of 
complaint,  for  the  sum  of  $150,  and  in  all  for  $250, 
and  for  all  other  proper  relief." 

To  the  foregoing  paragraph  of  the  complaint  the 
appellant  filed  a  demurrer  on  the  ground  of  the  insuf- 
ficiency of  said  paragraph  to  constitute  a  cause  of  ac- 
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tion.  The  demurrer  was  overruled  and  the  appellant 
excepted.  Appellant  filed  an  answer  in  two  paragraphs, 
the  first  of  which  was  the  general  denial.  The  second 
paragraph  of  the  answer  reads  as  follows : 

*  ^  For  further  and  i^ond  paragraph  of  answer  to  each 
paragraph  of  plaintiff's  complaint,  defendant  says  that 
it  admits  that  it  is  a  telephone  company,  and  had  on  said 
20th  day  of  April,  1893,  telephone  wires  extending  from 
Hartford  City,  in  said  county,  to  Montpelier,  and  had 
at  each  of  said  places  agents  with  duties  prescribed  by 
the  rules  and  regulations  of  said  company.  Defendant 
avers  that  at  both  said  local  offices  at  Hartford  City 
and  at  Montpelier,  it  had  posted  in  a  conspicuous  place 
therein,  a  special  notice  to  the  pubUc,  printed  in  plain 
and  concise  language,  containing  certain  rules  and  reg- 
ulations for  the  use  of  the  patrons  of  said  office,  and 
those  desiring  to  transmit  messages  through  its  tele- 
phone, and  has  had  the  same  printed  and  posted  as 
aforesaid  for  a  long  time,  to- wit,  five  years,  a  copy  of 
which  special  notice  to  the  public  and  rules  and  regula- 
tions, marked  ^  Exhibit  A'  is  herewith  filed  and  made  a 
part  of  this  paragraph  of  answer ;  that  by  the  said 
notice  to  the  public,  which  was  printed  and  posted  in 
said' offices  at  said  time  as  aforesaid,  it  was  provided 
that  the  patrons  of  defendant  should  be  present  person- 
ally at  the  time  the  communication  is  had  by  the  parties 
and  principals  desiring  to  use  telephones ;  that  the  de- 
fendant did  not  undertake  to  transmit  and  deUver  mes- 
sages, and  would  not  be  responsible  for  such  business, 
and  that  any  person  assisting  in  the  conversation  would 
do  so  as  the  agent  and  employe  of  the  patron  and  not 
of  the  defendant ;  that  said  printed  notice  in  the  office 
of  defendant  at  Montpelier,  Indiana,  was  printed  on  a 
card  in  large,  legible  type,  and  was  posted  in  a  con- 
spicuous place  where  the  same  could  be  seen  by  the  pub- 
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lie  and  by  the  plaintiff  herein,  and  the  same  was  seen 
and  read  by  the  plaintiff  herein ;  that  defendant  admits 
that  plaintiff  called  at  its  office  in  the  town  of  Mont- 
pelier  on  said  date,  but  it  alleges  that  plaintiff  left, 
with  defendant's  agent  thereat,  a  verbal  message,  as 
set  forth  in  each  paragraph  of  complaint,  and  there- 
upon left  and  departed  from  said  town  of  Montpelier, 
Indiana,  with  instructions  to  defendant's  agent  thereat 
to  deliver  the  said  message  through  defendant's  agent 
at  Hartford  City,  Indiana,  to  said  veterinary  surgeon ; 
that  when  plaintiff  left  said  town  of  Montpelier,  and 
informed  and  left  the  said  message  with  the  agent  of 
defendant  of  said  town,  that  the  said  agent  at  Mont- 
pelier, Indiana,  as  well  as  the  agent  at  Hartford  City, 
in  the  matter  of  delivery  of  said  message  to  said  veter- 
inary surgeon,  by  said  rules  and  regulations  of  said  de- 
fendant, and  which  plaintiff  well  knew,  became  and  were 
thereby  constituted,  appointed  and  were  the  agents  of 
plaintiff  herein  as  the  patron  of  the  defendant,  and  ^  in 
nowise  defendant's  agent  in  said  matter. ' 

^ '  Defendant  avers  that  when  said  veterinary  surgean 
received  the  said  message  and  the  same  was  deUvered 
to  him  he  received  the  same  from  the  agent  of  the 
plaintiff,  and  not  from  the  agent  of  this  def endaiht ;  that 
tmder  the  said  rules  and  regulations  of  this  defendant, 
it  did  not  undertake  to  deliver  said  message  or  any 
message  out  of  its  office ;  that  at  the  time  the  operator 
and  agent  at  Hartford  City  undertook  and  agreed  to 
deliver  said  message  to  said  veterinary  surgeon,  he  did 
so  under  an  express  employment  with  the  plaintiff  for 
a  consideration  of  ten  cents  and  solely  as  the  agent  of 
the  plaintiff  and  not  in  any  way  or  manner  as  agent  of 
this  defendant. 

*  ^  Defendant  avers  that  it  did  not  use  any  discrimina- 
tion against  the  plaintiff,  nor  did  it  intend  doing  so. 


NOVEMBER  TERM,  1895— Vol.  14.  347 

Central  Union  Telephone  Company  v.  Swoveland, 

and  that  by  reason  of  the  failure  of  the  plaintiff  to  be 
present  and  communicate  with  the  said  veterinary  sur- 
geon personally,  and  as  required  by  its  reasonable  and 
printed  rules  and  regulations,  the  said  message 
was  delivered  by  his  (plaintiff's)  agent,  and  that  any 
delay  in  consequence  thereof  was  done  or  caused  to  be 
done  by  defendant  (plaintiff).  Wherefore  defendant 
demands  judgment  for  costs. " 

With  the  foregoing  pleading,  the  appellant  filed  what 
is  designated  as  ^'Exhibit  A,"  but  as  this  paper  is  set 
out  in  hcec  verba  in  the  next  paragraph  of  answer,  we 
omit  it  here. 

Afterward  the  appellant  filed  a  third  paragraph  of 
answer  which  is  as  follows : 

"Comes  now  the  defendant,  and  for  a  third  and  addi- 
tional paragraph  of  an  answer  to  the  plaintiff's  com- 
plaint and  to  each  paragraph  thereof  and  says  that 
it  admits  that  on  the  20th  day  of  April,  1893,  and  for  a 
long  time  prior  thereto,  it  had  been  and  still  is  a  corpora- 
tion owning  and  operating  a  telephone  line  with  wires 
and  telephone  instruments  within  the  State  of  Indiana, 
and  was  engaged  in  the  general  telephone  business  in 
furnishing  telephone  connections  for  its  subscribers  and 
the  public  for  hire;  that  it  had  a  telephone  wire  extend- 
ing from  the  town  of  Hartford  City  to  the  town  of  Mont- 
pelier,  in  said  Blackford  county,  Indiana,  and  at  each 
of  said  places  had  an  agent  employed  for  the  purpose  of 
attending  said  telephone  instruments  and  providing  for 
telephone  connection  and  facilities.  Defendant  says  that 
the  Bole  duty  of  its  said  agent  was  to  attend  the  said  in- 
struments and  collect  the  fixed  charges  for  the  use  of 
its  instruments  by  the  public  and  its  patrons  ;  that  as 
such  corporation,  it  had  adopted  certain  rules  for  the 
management  and  conducting  of  its  business,  which  rules 
were  necessary  and  reasonable  ones ;  that  at  the  date 
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alleged  in  said  plaintiffs  complaint,  and  in  each  para- 
graph thereof,  the  said  defendant  had  posted  in  a  con- 
spicuous place  in  its  olGSce  and  rooms  in  the  said  town  of 
MontpeUer  and  the  said  town  of  Hartford  City,  where 
its  said  telephone  instruments  were  located,  a  large 
poster,  printed  in  large,  plain  type,  printed  upon  a  card- 
board, its  rules  and  *  Special  Notice  to  the  Public,' 
which  rules  and  notice  were  in  the  words  and  figures, 
to- wit: 

*^^  Form  48  A, 

^*  *  CENTRAL  UNION  TELEPHONE  COMPANY. 

^  *  *  Special  Notice  to  the  PubUc. 

**  *  Frequent  applications  are  made  to  this  company's 
employes  for  the  transmission  and  delivery  of  verbal 
messages  for  toll  line  patrons ;  but  while  the  company 
desires  to  afford  every  practicable  accommodation  to  the 
public,  the  use  of  its  lines  is  authorized  only  for  patrons 
personally,  the  principals  to  a  communication  being 
present  at  the  telephone.  The  company  does  not  under- 
take to  transmit  and  deliver  messages,  and  will  not  be 
responsible  for  such  business.  Any  person  who  assists 
conversations  does  so  as  the  agent  or  employe  of  the 
patron  and  not  of  the  telephone  company.  No  refund 
will  be  allowed  unless  claimed  within  twenty-f pur  hours 
after  an  unsatisfactory  service.  The  company's  adver- 
tised rate  for  toll  service  covers  in  each  case  but  one 
connection  and  retention  of  the  line  not  to  exceed  five 
minutes.  An  additional  charge  at  the  same  rate  will 
be  made  for  each  successive  period  of  five  minutes  or 
fractional  part  thereof. 

F.  G.  Beach,  Gen'l  Supt. 

Chicago,  December  1,  1888.' 

*  *  Defendant  further  says  that  its  said  agent  at  the 
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town  of  Montpelier,  in  communicating  the  plaintiff's 
message  to  the  said  agent  at  Hartford  City,  was  not  the 
agent  of  this  defendant,  but  was  for  that  purpose  the 
agent  of  the  plaintiff,  and  that  its  agent  at  Hartford 
City,  in  receiving,  said  message,  did  so  solely  as  the 
agent  of  the  plaintiff  and  was  not  in  that  matter  the 
agent  of  this  defendant. 

"  Defendant  further  says  that  in  delivering  messages 
received  over  its  wires  and  by  its  telephone  instruments 
the  same  is  taken  by  the  messenger  as  the  agent  of  the 
patron,  the  person  sending  the  same,  under  such  ar- 
rangement as  may  be  effected  between  such  persons, 
and  not  as  the  agent  of  the  defendant ;  that  the  said 
agent  at  Hartford  City,  m  undertaking  or  agreeing  to 
deliver  the  plaintiff's  message  to  said  veterinary  sur- 
geon, did  so  between  the  plaintiff  and  the  said  agent  at 
Hartford  City  at  twenty-five  cents ;  that  the  defendant, 
under  its  rules  and  regulations,  received  no  part  or 
parcel  of  the  fee  in  compensation  paid  for  the  delivery 
of  the  message  from  its  offices,  and  had  no  interest  what- 
ever therein;  but  that  said  fee  and  consideration  be- 
longs wholly  to  the  person  whom  the  patrons  or  plain- 
tiff may  employ  for  such  service. 

'  ^  Defendant  further  says  that  the  acts  of  negligence 
charged  in  the  plaintiff's  complaint,  and  in  each  para- 
graph thereof,  were  solely  the  negligence  and  default, 
if  there  was  any,  of  the  plaintiff's  agent  who,  in  the 
performance  of  said  service,  or  failure  to  perform  the 
same,  or  in  his  agreement  to  render  such  message  ser- 
vice, was  acting  solely  as  plaintiff's  agent. 

"  Wherefore  defendant  asks  judgment  for  its  costs." 
To  each  of  the  foregoing  answers  appellee  filed  a  de- 
murrer, which  was  by  the  court  sustained  and  proper 
exceptions  were  taken.     The  cause  was  twice  tried  by  a 
jury,  the  last  time  resulting  in  a  verdict  in  favor  of  the 
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appellee,  upon  which  judgment  was  rendered  over  ap- 
pellant's motion  for  a  new  trial. 

The  questions  presented  by  the  record  arise  on  the 
ruling  of  the  trial  court  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  complaint,  in  sustaining 
the  demurrer  to  the  second  and  third  paragraphs  of  the 
answer,  and  in  overruUng  the  motion  for  a  new  trial. 

Appellant  has  assigned  many  reasons  for  a  new  trial, 
among  which  are  the  giving  of  certain  instructions,  the 
refusal  to  give  others,  and  the  giving  of  still  others  as 
modified ;  the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  and  that  the  damages  assessed  are  excessive. 
Following  the  method  of  discussion  adopted  by  appel- 
lant's counsel,  we  shall  notice  the  several  alleged  erro- 
neous rulings  together. 

The  first  contention  of  appellant's  counsel  is  that  '  ^  it 
was  not  a  duty  of  the  appellant  company  to  furnish 
messenger  service  to  notify  the  person  with  whom  the 
appellee  desired  to  communicate  that  he  was  wanted  at 
the  telephone. " 

Counsel  on  both  sides  agree  that  the  exact  question 
here  presented  has  never  been  decided  in  this  State,  and 
we  may  add  that  so  far  as  we  are  informed  it  has  never 
been  decided  by  any  court  of  last  resort.  The  question 
is  therefore  of  more  than  ordinary  importance. 

The  telephone  is  a  new  and  modem  invention  and  the 
adjudicated  cases  concerning  it  are  comparatively  few. 
In  many  respects  it  serves  the  same  purpose  as  the  tele- 
graph, and  yet  in  other  particulars  it  serves  different 
purposes.  Telegraph  companies  are  sometimes  regarded 
by  the  law  as  common  carriers  for  the  purpose  of  trans- 
mitting and  delivering  messages  from  one  point  to  an- 
other. Like  common  carriers  of  freight  and  passengers, 
telegraph  companies  have  certain  public  duties  to  per- 
form toward  those  with  whom  they  transact  business. 
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The  law  defines  those  duties  and  demands  their  per- 
formance regardless  of  the  contract  that  may  be  entered 
into  between  them  and  their  patrons.  Thus,  while  a 
common  carrier  may  contract  for  exemption  from  liabil- 
ity for  certain  acts,  it  never  can  relieve  itself  from  such 
liability  by  contract  on  account  of  its  own  negligence. 
This  rule  applies  with  equal  force  to  telegraph  and  tele- 
phone companies. 

The  telegraph  is  an  instrumentality  of  such  a  public 
character,  as  to  justify  in  its  behalf  the  exercise  of  the 
right  of  eminent  domain ;  and  the  same  is  true  of  the 
telephone,  where  it  is*  not  wholly  a  private  aflEair,  the 
use  of  which  is  denied  to  the  public.  State  Trent, 
and  New  Bruns,  Tump.  Co.  v.  American^  etc.,  News 
Co.  J  43  N.  J.  L.  381.  Both  telegraph  and  tele- 
phone companies  are  engaged  in  business  connected 
with  the  public  interest,  and  hence  the  State  is  au- 
thorized in  a  large  measure  to  dictate  the  manner 
and  termis  of  transacting  such  business.  While  it  may 
be  true,  that  telegraph  and  telephone  companies  do  not 
occupy  the  exact  legal  status  of  common  carriers  of  pas- 
sengers and  freight,  yet  they  bear  a  strong  analogy  to 
these.  Thus,  the  rule  which  applies  to  common  car- 
riers, that  although  they  may  not  be  insurers,  yet  they 
are  bound  to  serve  the  public  with  impartiality  and 
diligence  in  the  discharge  of  their  duties,  applies  equally 
to  telegraph  and  telephone  companies.  All  such  com- 
panies are  quasi  public  servants,  and  the  law  makes  it 
their  duty  to  serve  the  public  impartially  and  in  good 
faith. 

As  we  have  seen,  the  object  and  purpose  for  which 
telegraph  companies  exist  is  the  transmission  of  mes- 
sages from  one  person  to  another  by  means  of  certain  elec- 
tric wires  and  instrxmaents.  Incidental  to  their  service  is 
the  delivery  within  reasonable  limits  of  the  messages 


352        APPELLATE  COUET  OF  INDIANA, 

Central  Union  Telephone  Companj  v.  Swoveland. 

which  they  undertake  to  transmit.  Telephone  compan- 
ies exist  not  bo  much  for  the  purpose  of  conveying  mes- 
sages as  to  afford  their  patrons  who  may  desire  to  do  so 
the  opportunity  of  carrying  on  a  conversation  with  each 
other.  This  is  done  also  by  means  of  electric  wires  and 
instruments,  but  these,  unlike  the  telegraph  wires  and 
instruments,  afford  the  communication  by  means  of 
transmitting  sound  beyond  the  limits  of  ordinary  audi- 
bility. 

The  telephone,  although  of  comparatively  recent  in- 
troduction into  the  business  and  commercial  world,  has 
become  almost  indispensable  as  a  vehicle  of  pubhc  intel- 
ligence, and  those  who  operate  it  are  subject  to  all  the 
legal  duties  and  obhgations  devolving  upon  other  quasi 
public  servants,  whether  such  duties  and  obligations 
arise  from  the  common  law  or  are  created  by  the  stat- 
utes of  the  State,  or  both.  In  our  own  State  the  stat- 
ute makes  it  the  duty  of  every  telephone  company, 
within  its  local  limits,  to  supply  applicants  with  tele- 
phone connections  and  facilities  without  discrimination 
or  partiality,  provided  such  applicants  comply  with  the 
reasonable  regulations  of  the  company.  Section  5529, 
R.  S.  1894. 

That  such  companies  have  the  right  to  make -reason- 
able regulations  for  the  purpose  of  carrying  on  their 
business,  is  thus  expressly  recognized  by  the  statute, 
but  they  have  the  right  to  do  so  independently  of  stat- 
utes. Such  rules  and  regulations  as  they  might  adopt, 
however,  must  be  reasonable  and  cannot  have  the  effect 
of  relieving  the  company  of  the  duties  and  obligations, 
which  it  owes  its  patrons  by  means  of  its  public  char- 
acter. 26  Am.  and  Eng.  Ency.  755,  et  seq  ;  Cent. 
Union  Telephone  Co.  v.  State j  ex  rel.y  118  Ind.  194. 
As  was  said  by  McBride,  J. ,  in  the  City  of  Rushville 
V.  Rushville  Nat.  Gas  Co.,  132  Ind.  575  (15  L.  R.   A. 
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321),  at  p.  584  :  **It  is  too  well  settled  to  be  longer  the 
subject  of  controversy,  that  where  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  have  an  interest, 
he  must,  to  the  extent  of  the  interest  thus  acquired  by 
the  public,  submit  to  the  control  of  such  property  by 
the  public  for  the  common  good. " 

That  telephone  companies  are  regarded  as  quasi  pub- 
lic servants  in  their  relation  to  the  State  is  thus  tersely 
declared  by  Niblack,  J.,  in  Hockett  v.  State,  105  Ind. 
250  (257)  : 

^^The  telephone  is  one  of  the  remarkable  productions 
of  the  present  century,  and,  although  its  discovery  is  of 
recent  date,  it  has  been  in  use  long  enough  to  have  at- 
tained well  defined  relations  to  the  general  public.     It 
has  become  as  much  a  matter  of  public  convenience  and 
of  public  necessity  as  were  the  stagei  coach  and  sailing 
vessel  a  htmdred  years  ago,  or  as  the  steamboat,  the 
railroad  and  the  telegraph  have  become  in  later  years. 
It  has  already  become  an  important  instrument  of  com- 
merce.     No  other  known  device  can  supply  the  extra- 
ordinary facilities  which  it  aflfords.     It  may,  therefore, 
be  regarded,  when  relatively  considered,  as  an  indispen- 
sable instruinent  of  commerce.     The  relations  which  it 
has  assumed  towards  the  public  make  it  a  common 
carrier  of  news,  a  common  carrier  in  the  sense  in  which 
the  telegraph  is  a  common  carrier,  and  impose  upon  it 
certain  well  defined  obligations  of  a  public  character. 
All   the  instruments  and  appliances  used  by  the  tele- 
phone company  in  the  prosecution  of  its  business  are 
consequently,  in  legal  contemplation,  devoted  to  a  pub- 
lic use." 

It  is  one  of  the  appellant's  regulations  that  it  will  not 
undertake  to  deliver  messages,  and  that  any  person  who 
Vol.  14—23 
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assists  in  conversation  does  so  as  the  agent  and  employe 
of  the  patron  and  not  of  the  company. 

Assuming  that  the  appellant  had  a  right  to  make  and 
enforce  such  a  regulation,  and  that  the  same  is  reason- 
able and  not  against  public  policy,  we  do  not  think  the 
complaint  proceeds  upon  the  theory  that  the  appellant 
failed  to  deliver  a  message,  but  on  the  theory  that  ap- 
pellant failed  to  notify  Dr.  Ehine  at  Hartford  City  that 
his  presence  was  desired  at  the  telephone. 

There  are  two  kinds  of  telephone  service  which  the 
appellant  has  undertaken  to  perform  for  the  public. 
One  is  accomplished  by  means  of  instruments  placed  in 
the  residences  or  places  of  business  of  the  patrons,  for 
their  private  and  personal  enjoyment  and  benefit,  audit 
needs  no  agent  or  messenger  to  carry  such  service  into 
execution,  except  the  operator  of  the  central  office. 
These  instruments  are  furnished  by  the  company  in  con- 
sideration  of  a  fixed  periodical  rental,  paid  by  the  patron. 
The  other  is  what  is  denominated  as  toll  service,  and  is 
rendered  by  placing  at  the  disposal  of  the  patron  at  the 
transmitting  station  and  the  one  at  the  receiving  sta- 
tion, instruments  connected  by  electric  wires  by  means 
of  which  the  two  are  enabled  to  carry  on  a  conversa- 
tion.    To  render  the  latter  service  effective,  it  is  neces- 
sary, of  course,  that  there  should  be  some  one  at  the 
receiving  station  ready  to  notify  the  person  with  whom 
it  is  desired  by  the  patron  at  the  transmitting  station  to 
converse,  unless  such  person  should  himself  be  in  posses- 
sion of  a  telephone  instrument  at  his  residence  or  place  of 
business  which  is  connected  with  the  main  line.     The 
person  who  is  usually  sent>out  to  look  up  the  party 
wanted  at  the  instrument  is  called  a  messenger,  and  is 
generally,  if  not  universally,  supplied  by  the  telephone 
company,  for  if  the  patron  who  desires  to  be  placed  in 
communication  with  the  party  at  the  receiving  station 
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were  himself  required  to  send  out  and  have  such  party 
brought  to  the  station,  and  to  the  instrument,  the  ser- 
vice would  be  practically  worthless  to  him.  Hence,  we 
take  it  that  it  was  a  part  of  the  duty  of  the  appellant, 
in  connection  with  its  toll  service,  if  Dr.  Rhine  resided 
within  a  reasonable  distance  from  the  station  at  Hart- 
ford City,  to  send  a  messenger  to  him  and  inform  him 
that  he  was  wanted  at  the  telephone.  We  are  there- 
fore of  opinion  that  the  person  to  whom  was  entrusted 
the  duty  of  notifying  Dr.  Rhine  that  there  was  a  call 
for  him  at  the  telephone,  was  the  agent  of  the  appellant 
and  not  of  the  appellee,  and  that  within  reasonable 
limits,  the  appellant  is  responsible  for  his  acts  and 
omissions,  the  same  as  a  telegraph  company  would  be 
for  the  conduct  of  its  messenger  to  whom  it  had  en- 
trusted the  delivery  of  a  telegram.  If,  therefore,  the 
appellant  had  undertaken  by  its  rules  and  regulations 
to  exempt  itself  from  liability  for  the  conduct  of  such 
naessenger,  by  providing  that  the  latter  should  be  re- 
garded as  the  agent  of  the  patron  desired  to  be  placed 
in  communication  with  the  patron  at  the  receiving  sta- 
tion, such  a  rule  or  regulation  would  be  in  violation  of 
the  duty  the  appellant  owes  to  the  public,  and  would  be 
void.  But  we  do  not  interpret  the  rules  promulgated 
by  the  company  and  relied  upon  here,  as  an  attempt  to 
escape  Uability  for  messenger  service  in  proper  cases, 
but  as  a  provision  that  it  will  not  undertake  to  trans- 
mit and  deliver  verbal  messages  beyond  its  telephone 
stations,  which  is  quite  a  different  matter.  The  grava- 
men of  the  complaint  here,  however,  is  not  the  failure 
to  deliver  a  verbal  message,  but  the  failure  to  bring  Dr. 
Rhine  to  the  telephone  office  so  as  to  enable  the  appel- 
lee at  Montpeli^r  to  be  placed  in  telephone  communica- 
tion with  him  at  Hartford  City.  We  grant  that  if  the 
api)ellant  had  adopted  a  rule  that  it  would  not  under- 
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take  to  call  persons  to  the  telephone  whose  place  of 
business  or  residence  was  so  remote  from  the  station  as 
to  render  it  unreasonable  that  it  should  be  required  to 
find  them,  such  a  rule  would  be  reasonable  and  could 
be  enforced.  Possibly  appellant  even  without  such  a 
rule  could  not  be  requir^  to  send  out  for  a  person  who 
is  to  be  found  at  too  great  a  distance  from  the  station. 
But  appellant  does  not  deny  its  liability  upon  any  such 
ground.  Indeed,  it  is  not  gontended  that  Dr.  Rhine 
was  not  within  a  very  short  distance  of  the  telephone 
station  when  he  was  called  for  by  the  appellee,  and  the 
only  ground  upon  which  the  appellant  seeks  to  avoid 
liability  is  that  it  is  not  responsible  for  the  negligence 
of  the  messenger  in  calling  Ehine.  We  do  not  think 
the  appellant's  position  tenable  and  must  hold  that  it 
was  a  part  of  its  public  duty,  under  the  facts  of  this 
case,  to  place  the  parties  in  communication  with  each 
other  within  a  reasonable  time  after  its  agents  were 
informed  of  the  nature  of  the  service  desired,  and  had 
undertaken,  for  a  stipulated  consideration,  to  furnish 
such  service.     The  complaint  is  sufficient. 

Moreover,  it  cannot  be  denied  that  in  the  present  case 
the  contract  itself  provided  that  the  appellant  shotild 
send  a  messenger  for  Rhine  and  bring  him  to  the  tele- 
phone ;  at  least  this  is  what  the  complaint  alleges,  and 
there  is  evidence  tending  to  prove  such  allegation.  If 
then  the  appellant  undertook  to  perform  such  messenger 
service  by  the  terms  of  its  contract,  and  failed  to  do  so, 
it  would  be  liable  for  a  violation  of  the  contract, 
whether  its  duty  to  the  public  required  it  to  render  such 
service  or  not. 

What  we  have  said  disposes  also  of  the  second  point 
made  by  the  appellant's  counsel  against  the  appellee's 
right  of  recovery,  viz. :  that  appellant  has  the  right  to 
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adopt  and  promulgate  reasonable  rules  and  regulations 
for  the  management  of  its  business. 

The  next  and  last  contention  of  the  appellant  is  that, 
even  if  it  was  the  duty  of  appellant  to  send  a  messenger 
for  the  veterinary  surgeon,  and  that  it  was  guilty  of 
negligence  in  the  performance  of  this  duty,  the  evi- 
dence does  not  show  that  such  negligence  was  the  prox- 
imate cause  of  the  death  of  the  horse;  that  the  damages 
are  too  remote,  speculative  and  conjectural,  and  that, 
therefore,  the  appellant  was  in  no  event  entitled  to 
recover. 

It  is  argued  in  this  connection  that  whether  the  life 
of  the  horse  might  have  been  saved  had  Dr.  Rhine  been 
promptly  notified,  is  a  matter  of  mere  chance,  conjec- 
ture and  speculation. 

The  animal  was  a  mare  about  eight  years  old,  and 
was  carrying  a  colt.  She  had  been  used  in  hauling  up 
to  the  day  before  she  died.  About  4  o'clock  in  the 
morning,  appellee  went  to  the  stable  and  found  that  the 
mare  had  foaled  a  colt.  He  returned  to  the  house,  and 
at  6  o'clock  went  back  to  the  stable  and  found  the  mare 
in  pain ;  that  she  would  lie  down,  roll  over  and  get  up 
again ;  that  she  would  raise  her  head  and  look  back  at 
her  side,  and  was  bloated  in  the  flank  at  the  hip-bone. 
About  6:30  o'clock,  he  went  for  a  Mr.  Howard,  who 
sometimes  treated  sick  horses,  and  who,  after  examin- 
ing the  animal,  advised  sending  for  Dr.  Rhine,  the  vet- 
erinary surgeon  of  Hartford  City.  At  about  Y  o'clock, 
the  appellee  went  to  Montpelier  to  telephone  for  Dr. 
Rhine.  The  train  at  that  time  arrived  at  Montpelier 
from  Hartford  City  about  9  o'clock  A.  M.  Dr.  Rhine 
reached  appellee's  residence  at  about  12:30  o'clock. 
Appellee  returned  home  about  10  o'clock,  and  admin- 
istered some  medicine  to  the  animal.  The  latter  died 
just  before  Dr.  Rhine  arrived. 
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There  was  some  evidence  to  show  that  the  mare  died 
of  colic.  Dr.  Rhine  testified  that  he  was  not  acquainted 
with  the  animal.  In  answer  to  a  hypothetical  question 
assuming  to  describe  the  condition  of  the  mare,  he 
answered  that  to  the  best  of  his  judgment  the  symp- 
toms would  indicate  flatulent  cohc.  He  then  testified 
as  follows : 

'  *  Quest.  If  the  mare  was  healthy  prior  to  this  time 
and  had  been  taken  with  a  spell  of  flatulent  colic,  and 
you  had  been  present  and  treated  her  within  four  hours 
after  she  was  taken  sick,  or  even  within  five  hours,  you 
may  tell  the  jury  what  in  your  judgment  would  have 
been  the  chances  of  the  recovery  of  the  horse  ?  Ans.  Well, 
that  would  depend  a  good  deal  on  the  condition  she  was 
in  at  the  end  of  five  hours.  Some  are  worse  at  the  end 
of  five  hours. 

''Quest.  Supposing  that  the  horse  had  taken  sick  at 
6  o'clock  in  the  morning,  and  that  you  had  received 
notice  at  8  o'clock  the  same  morning,  you  may  tell  the 
jury  whether,  in  your  opinion,  you  would  have  been 
able  to  have  reached  the  horse  in  time  to  have  saved 
her  life?  Ans.  Well,  if  it  lasted  her  until  half -past 
eleven  I  judge  that  ^he. could  have  been  saved.  The 
chances  are  she  could  have  been  saved. 

' '  Quest.  Supposing  in  connection  with  that  the  horse 
did  not  receive  any  medical  aid  and  lived  until  half-past 
twelve  o'clock  of  that  day,  supposing  that  this  is  true, 
and  the  symptoms  I  have  named,  she  having  been 
healthy  prior  to  that  time,  and  you  had  reached  the 
horse  at  half -past  ten  or  eleven  o'clock  that  day,  would 
you  have  been  able  to  have  saved  her  life  ?  Ans.  The 
chances  are  that  way.  I  could  not  positively  say.  But 
the  chances  would  be  in  her  favor. 
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CROSS-EXAMINATION. 

"Quest.  It  is  a  matter  of  chance?  Ana.  Yes. 
There  is  a  chance  for  her  to  die. 

"Quest.  Tou  are  not  able  to  prevent  all  horses  from 
dying  that  you  doctor  ?    Ans.     No,  sir. 

"Quest.  A  great  many  of  them  die?  Ans.  Yes, 
sir. 

"Quest.  And  you  are  not  able  to  prevent  their 
dying?    Ans.    Yes,  sir. 

^  *  Quest.  Well,  now,  when  you  got  there,  this  mare 
was  dead  and  hauled  away  ?    Ans.     Yes,  sir. 

"Quest.     Did  you  see  her?    Ans.     No. 

"Quest.  Did  not  make  any  examination  of  her? 
Ans.     No,  sir. 

"Quest.  All  you  know  about  her  symptoms  is  what 
you  have  been  told  by  other  parties  ?    Ans.    Yes,  sir. 

"Quest.  None  of  these  parties  pretend  to  be  veteri- 
nary surgeons  that  told  you ?     Ans.     No,  sir. 

^  *  Quest.  You  have  diagnosed  the  case  on  what  some- 
body has  told  you,  and  not  from  your  own  observation  ? 
Ans.    Yes,  sir. 

"Quest.  You  say  you  might  have  cured  her,  and 
you  might  not?    Ans.     Yes. 

* '  Quest.  You  cannot  say  to  this  jury  that  you  would 
have  saved  this  mare?    Ans.     No,  sir. 

"Quest.  There  are  other  ailments  that  affect  horses 
besides  flatulent  colic  ?     Ans.     Quite  a  good  deal. 

"Quest.  That  is  only  one  of  many  troubles  that  you 
have  to  contend  with  ?    Ans.     One  of  many. 

"Quest.  And  the  risk  of  life  is  greater  in  a  brood 
mare  than  in  a  gelding?    Ans.    It  is  in  a  general  way. 

"Quest.  Is  not  the  rate  of  insurance  higher?  Ans. 
Yes,  sir. 
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' '  Quest.  Sometimes  they  die  during  the  time  they 
are  in  foal  ?    Ans.    Yes,  sir. 

''Quest.  And  you  simply  say  to  this  jury,  that  if  it 
was  flatulent  colic  that  was  the  matter  with  this  mare, 
and  had  you  been  there,  that  you  might  have  saved 
her  life  ?    Ans.     Yes,  sir. 

"Quest.  But  you  cannot  say  positively  that  you 
would  have  saved  it  ?  Ans.  Nothing,  only  the  chances 
are. 

''Quest.  The  chances  favor  that  way?  Ans.  Yes, 
sir. 

"Quest.     But  not  certain?    Ans.     No,  not  certain. " 

There  is  no  doubt  about  the  correctness  of  the  rule 
sought  to  be  invoked  by  the  appellant.  No  damages 
can  be  recovered  in  such  an  action  as  this  that  are  not 
shown  to  be  the  direct  and  natural  result  of  the  negli- 
gence, and  such  as  reasonable  men  would  likely  have 
contemplated  in  similar  circumstances.  Not  only  must 
the  damages  be  the  natural,  ordinary  and  proximate 
result  of  the  breach  complained  of,  but  they  must  be 
certain,  both  as  to  their  nature  and  the  cause  from 
which  they  flow.  Hence,  mere  speculative,  contingent 
and  conjectural  damages  are  never  allowed.  Suther- 
land, Dam.,  section  963. 

From  what  has  been  said  it  must  be  apparent  that 
we  have  reached  the  conclusion  that  the  appellant  is  lia- 
ble to  the  appellee  for  such  damages  as  are  the  neces- 
sary and  direct  result  of  the  appellant's  negligence  in 
failing  to  call  Dr.  Bhine  to  the  telephone  within  a  rea- 
sonable time  after  the  appellee's  request  therefor.  The 
court  instructed  the  jury  that  in  case  they  found  for  the 
plaintiff  the  value  of  the  horse  would  be  the  measure  of 
his  damages. 

Appellee's  counsel  insist,  and  rightfully  so,  we  think, 
that  the  same  rule  applies  to  the  sending  of  messengers 
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for  persons  wanted  at  the  telephone,  as  applies  to  tele- 
graph companies  in  sending  and  delivering  messages,  and 
that  where  the  company  had  knowledge  of  the  impor- 
tance of  the  message,  it  becomes  chargeable  with  notice 
of  the  loss  likely  to  follow  the  failure  to  deliver  the  mes- 
sage promptly ;  that  it  was  the  duty  of  the  appellant  with- 
out delay  to  send  its  messenger  to  Dr.  Rhine,  and  inform 
him  that  he  was  wanted  at  the  telephone  we  have 
already  decided.  Granting  without  deciding  that  the 
company,  from  the  information  it  had  received  of  the 
nature  of  the  communication  the  appellee  desired  to 
make  to  Dr.  Rhine,  was  bound  to  take  notice  of  the  im- 
portant and  urgent  character  of  the  appellee's  business 
with  the  said  Rhine,  it  still  remains  to  be  determined 
whether  there  was  any  evidence  from  which  the  jury 
could  legitimately  infer  that  the  negligence  of  the  appel- 
lant in  sending  for  Dr.  Rhine  was  the  proximate  cause 
of  the  death  of  appellee's  mare,  for  the  appellee's  coun- 
sel freely  concede  that  the  appellant  is  only  liable  for 
such  damages  as  proximately  result  from  the  negligent 
delay.  Under  the  maxim  causa  proxima  non 
remota  spectatur,  the  law  will  compensate  only  for 
such  damages  as  are  the  proximate  consequence  of  the 
alleged  wrongful  act  and  will  not  consider  such  as  are 
remote  or  speculative.  It  is  not  sufficient  that  the 
plaintiff's  injury  may  possibly  have  resulted  from  the 
defendant's  act,  but  it  must  be  shown  to  be  the  direct 
and  natural  result  of  the  same,  and  such  as  persons  of 
ordinary  care  and  forethought  would  have  contemplated 
as  a  probable  result  of  a  breach  when  the  contract  was 
made.  City  of  Chicago  y.  Starr y  42  111.  174;  Shear, 
and  Redf.  Negl.,  section  739;  Pollock  Torts,  sections 
36  and  37. 

Thus,  where  a  person  sued  a  telegraph  company  for 
faihng  to  deliver  a  message  announcing  the  severe  ill- 
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ness  of  plaintiflf's  father,  and  sought  to  recover  damages 
for  the  loss  of  a  note  which  the  plaintiff  claimed  his 
father  would  have  given  him  had  he  been  present  at  his 
bed-side  just  before  his  death,  it  was  held  too  remote  to 
be  considered  as  a  claim  for  damages.     The  court  said : 

^*  Perhaps  his  father  would  have  given  him  the  note. 
It  would  not,  however,  have  been  a  natural  consequence 
of  his  going  to  see  him.  He  might,  and  he  might  not 
have  done  so.  No  such  loss  could  have  been  contem- 
plated by  the  parties  to  the  sending  of  the  message,  had 
their  minds  at  the  time  been  drawn  to  the  contingency 
of  its  not  being  delivered.  *  *  *  As  well  might 
one  claim  from  a  railroad  company  the  amount  of  a 
stake  in  a  race  upon  the  ground  that  if  the  train  had 
not  been  negligently  delayed,  his  horse  would  have 
arrived  in  time  and  won  the  race."  Chapman  v. 
Western  Union  TeL  Co.,  90  Ky.  265. 

A  case  like  that  supposed  by  the  Kentucky  court  actu- 
ally arose  in  Kansas,  in  which  the  owner  of  a  race  horse 
sought  to  recover  from  the  telegraph  company  the 
stake-money  which  he  would  have  won,  but  for  the 
alleged  negligence  of  such  company  in  inaccurately 
transmitting  a  message.  Western  Union  TeL  Co.  v. 
Crall,  89  Kan.  580. 

In  another  case  the  facts  were,  that  the  plaintiff 
signed  and  delivered  to  the  defendant  company  the  fol- 
lowing message : 

*'R.  meet  me  in  C.  Saturday  night." 

It  was  not  delivered  to  R.  and  plaintiff  brought  an 
action  against  the  company,  alleging  that  by  its  negli- 
gence, he  was  put  to  expense  in  hiring  a  conveyance  to 
go  from  C.  to  R.  's  home  and  back  again ;  that  he  failed 
to  meet  important  engagements,  and  by  reason  of  ex- 
posure he  impaired  his  health  greatly.     It  was  held  that 
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the  damages  were  too  remote.    Western  Union  Tel.  Co, 
V.  Smith,  76  Tex.  253. 

In  another  Texas  case  the  plaintiff  sought  to  recover 
damages  of  the  telegraph  company  for  bruises  received 
in  consequence  of  having  to  take  a  rough  vehicle  in- 
stead of  the  family  carriage,  for  which  plaintiff  had 
telegraphed,  the  company  having  failed  to  deliver 
the  message  in  time.  It  was  held  .  that  the  damages 
were  too  remote  to  make  a  valid  claim  against  the  com- 
pany. Mc Allen  v.  Western  Union  Tel.  Co.,  70  Tex. 
243. 

The  case  of  True  v.  Intemafl  Tel.  Co.,  60  Me.  1, 
was  an  action  to  recover  damages  for  the  non-dehvery 
by,  the  defendant  of  a  message  by  the  plaintiff  and 
given  to  the  defendant  for  transmission.  The  message 
was  in  answer  to  one  received  by  the  plaintiff  offering 
a  cargo  of  com  at  a  specified  price  and  accepting  the 
offer.  By  reason  of  the  non-delivery  of  the  message, 
the  plaintiff  failed  to  obtain  the  com,  and  the  price  of 
com  and  of  freight  having  immediately  advanced,  the 
plaintiff  was  obliged  to  buy  other  com  at  higher  prices. 

In  passing  on  the  question  of  damages  other  than  the 
amount  paid  for  the  transmission  of  the  message,  the 
court  said  :  * '  These  damages  are  disallowed,  not  be- 
cause they  cannot  be  traced  directly  as  the  immediate 
and  undoubted  effect  of  the  breach,  but  because  they 
are  in  their  nature  uncertain  and  contingent  and  per- 
haps more  decidedly  because  they  are  not  such  as  would 
naturally  flow  from  the  breach,  and  could  not  fairly  be 
considered  as  having  been  within  the  contemplation  of 
the  parties  at  the  time  of  entering  into  the  contract. 
This  rule  necessarily  excludes  all  remote,speculative  and 
uncertain  results,  as  well  as  possible  profits,  advantages 
and  other  like  consequences,  which  might  have  arisen 
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or  which  it  can  be  shown,  would  have  arisen  from  the 
performance  of  the  contract." 

In  Megow  v.  Chicago^  etc.,  B.  W.  Co.,  66  N.  W.  Rep. 
1099,  which  was  an  action  to  recover  damages  for  the 
destruction  of  plaintiff's  property  by  fire,  the  court  held 
that  a  non-suit  was  properly  granted,  because  the  evi- 
dence left  it  a  matter  of  conjecture  whether  the  injury 
was  caused  by  fire  by  defendant  or  by  back  fires,  started 
to  stop  its  progress.  The  court  said :  "If  the  case  had 
been  sent  to  the  jury,  they  would  have  been  left  to 
guess  at  or  conjecture  a  result,  which  the  law  requires 
should  be  fairly  established  by  competent  evidence. " 

The  facts  in  the  case  of  the  Western  Union  Tel,  Co. 
V.  Kendzora,  13  S.  W.  Rep.,  p.  986  (Texas),  were, as 
follows:      The  plaintiff's   wife   being  sick  he  sent  a 
telegraphic  message  to  a  physician  summoning  him  to 
her  bedside,  but  the  message  was  not  deUvered.     The 
message  was  dated  the  26  th  day  of  December,  and  the 
plaintiff's  wife  died  on  the  morning  of  the  28th.      The 
physician,  previous  to  the  sending  of  this  dispatch,  had 
promised  the  plaintiff  to  attend  upon  receiving  a  dis- 
patch requesting  him  to  do  so.     The  plaintiff  sought  to 
recover  damages  for  breach  of  the  contract  to  deliver 
the  message,  alleging  his  damages  to  consist  in  the  loss 
of  his  wife's  services,  and  in  mental  suffering  from  that 
breach.     The  only  evidence  tending  in  any  degree  to 
show  that  the  physician  could  have  saved  the  life  of  the 
plaintiff's  wife  was,  that  plaintiff  seeing  that  his  wife 
was  getting  worse  sent  for  the  physician,  believing  that 
he  could,  by  skill,  save  her  life.    The  trial  court  charged 
the  jury  as  follows :     ' ' '  To  authorize  you  to  find  for 
plaintiff  for  the  loss  of  the  services  of  his  wife,  you  must 
believe  from  the  evidence  that  such  loss  of  services  was 
occasioned  by  the  failure  of  the  defendant  to  transmit 
and  deliver  the  message  to  said  Dr.  Haney ;  and  unless 
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you  SO  believe  from  the  evidence,  you  will  not  find  any- 
thing for  the  plaintiff  for  the  loss  of  the  services  of  his 
wife. ' "  The  Supreme  Court  said  :  * '  We  think  the 
court  erred  in  giving  the  charge  quoted.  »  *  * 
There  was  no  evidence  that  should  have  been  consid- 
ered by  the  jury  tending  to  show  that  Mrs.  Kendzora 
would  not  have  died  if  the  message  had  been  promptly 
delivered.  At  the  time  of  her  death  she  had  been 
sick  three  weeks;  and,  when  Dr.  Haney  saw  her,  ten 
days  before,  she  had  typhoid  pneumonia.  In  the  state 
of  the  evidence  before  the  JTiry,  it  was  a  mere  matter  of 
speculation  whether  she  was  not  beyond  the  reach  of 
human  skill  when  the  message  was  delivered  to  the 
company." 

The  facts  in  a  comparatively  recent  case  decided  by 
the  Supreme  Court  of  Wisconsin,  are  very  much  like 
those  in  the  case  at  bar.  The  action  was  brought  to 
recover  damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  the  death  of  his  horse,  in  consequence  of  the 
negligence  of  the  defendant  company  in  transmitting  a 
message  for  the  plaintiff  from  Westboro,  Wisconsin,  to 
Foster  Bros. ,  at  Eau  Claire,  Wisconsin.  The  plaintiffs 
horse  was  sick  December  4,  1889,  at  Westboro,  with 
congestion  of  the  lungs,  and  desiring  the  services  of  a 
veterinarian,  he  delivered  to  defendant's  agent  at  that 
place  a  message  to  be  transmitted  as  follows:  ^^To 
Poster  Bros.,  Proprietors,  Eau  Claire  House,  Eau 
Claire,  Wisconsin.  Please  send  a  good  horse-doctor  on 
first  train.  John  Duncan."  As  transmitted  and  de- 
livered the  word  *^ doctor"  was  omitted,  and  on  account 
of  the  incorrect  transmission  of  the  message  the  plain- 
tiff could  not  get  a  competent  person  to  treat  and  attend 
to  his  horse  within  the  time  necessary  to  save  him  ;  and 
from  want  thereof  said  horse  died  December  6,  1889. 
The  evidence  was  to  the  effect  that  a  veterinary  sur- 
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geon  from  Eau  Claire  could  have  been  secured  so  as  to 
reach  Westboro  early  in  the  morning  of  the  5th  of  De- 
cember, if  the  message  had  been  correctly  transmitted. 
In  the  afternoon  of  the  6th  the  services  of  Dr.  Wicker 
were  secured,  but  the  horse  died  about  1  o'clock  on  the 
morning  of  the  6th.     Dr.  Wicker  testified  to  visiting 
the  horse ;  that  it  had  pneumonia ;  that  he  never  stud- 
ied medicine  or  graduated  from  any  college ;  but  prac- 
ticed when  called  on,  but  not  continuously.     He  was 
allowed  to  testify  that,  at  the  time  he  saw  the  horse,  he 
told  the  plaintiff  he  could  not  save  him ;  that  the  dis- 
ease had  gone  too  far ;  that  the  disease  is  not  necessarily 
fatal  in  horses,  but  a  delay  of  ten  or  twelve  hours  makes 
a  great  deal  of  difference.     He  was  asked :     '  ^  In  usual 
cases  in  horses  affected  with  this  disease,  if  medical  aid 
arrives  within  fifteen  or  sixteen  hours  after  the  horse  is 
taken  sick,  do  you  consider  that  in  time?"     He  an- 
swered:     '*It  will  be  owing  to  the  severity  of  the 
attack.     I  have  had  cases  that  ran  three  days  without 
medical  aid  that  recovered."     He  said  it  was  a  very 
hard  question  to  answer,  whether  from  the  symptoms 
of  the  horse,  as  he  saw  them,  if  the  proper  treatment 
had  been  administered  at  4  o'clock  in  the  morning  the 
horse  could  have  been  saved.     He  testified,  considering 
that  the  horse  was  taken  sick  a  little  before  noon  of  the 
4th  of  December,  in  an  ordinary  case  of  this  disease,  he 
would  think  that  proper  treatment  by  4  o'clock  of  the 
next  morning  would  be  in  time;  that  he  did  not  see 
anything  extraordinary  in  this  case  from  the  usual  run 
of  cases  he  had  treated ;  that  he  would  not  swear  that 
the  horse  could  have  been  saved,  and  did  not  think  any 
one  would ;  that  the  veterinary  surgeon  would  have  a 
better  chance  if  he  had  been  there  at  that  time,  than 
when  he  arrived.     This  is  the  substance  of  the  testi- 
mony to  show  that  the  negligence  of  the  defendant  was 
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the  proximate  cause  of  the  damages  sustained  by  the 
plaintiff.  The  defendant  moved  for  a  non-suit  on  the 
ground  that  there  was  not  suflBcient  proof  that  the 
plaintiff  had  suffered  damage  by  reason  of  the  defend- 
ant's negligence.  The  motion  was  denied,  the  cause 
submitted  to  the  jury  and  a  verdict  given  for  $160.00, 
from  which  judgment  the  defendant  appealed.  Pinney, 
J. ,  after  stating  the  facts  in  substance  as  above  given, 
said :  ^^The  evidence  in  this  case  was  not  sufficient  to 
warrant  the  submission  of  the  issues  to  the  jury,  and 
the  motion  for  a  non-suit  ought  to  have  been  granted. 
The  witness  Wicker  testified  that  when  he  saw  the 
horse  he  thought  he  could  not  save  it ;  that  the  disease 
had  gone  too  far.  He  had  no  means  of  knowing 
whether  it  was  an  ordinary  case  of  pneumonia  at  the 
time,  in  the  morning  of  the  5th,  when  it  is  said  a  vet- 
erinary surgeon  could  have  reached  Westboro  from  Eau 
Claire,  had  the  plaintiff's  message  been  correctly  trans- 
mitted. Any  opinion  given  by  him  in  that  respect,  as 
well  as  to  whether  the  horse  could  have  then  been  saved 
by  treatment  was  the  merest  guess  or  conjecture,  without 
any  statement  of  facts  to  support  or  justify  it.  It  is 
true  he  testified  that  he  did  not  see  anything  extraordi- 
nary in  this  case  from  the  usual  run  of  cases  he  had 
treated.  This,  to  say  the  least,  is  singular,  in  view  of 
his  former  statement,  in  substance  that  when  he  saw 
the  horse  it  was  his  opinion  that  the  disease  had 
gone  so  far  that  the  horse  could  not  be  saved.  Perhaps 
he  meant  that  he  did  not  see  anything  extraordinary  in 
the  case,  as  one  that  had  progressed  so  far  as  this  one 
had.  However  this  may  be,  admitting  that  a  veteri- 
narian would  have  had  a  better  chance  to  save  the  horse 
if  he  had  been  there  at  4  o'clock  in  the  morning  than  at 
5  o'clock  in  the  afternoon,  when  Wicker  came,  still  it 
was  but  a  chance.     There  was  no  competent  evidence 
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to  show  that,  at  4  o'clock  in  the  morning,  the  case  was 
an  ordinary  case  of  pneumonia.  The  most  that  can  be 
said  is  that  the  evidence  wholly  fails  to  prove  the 
issue,  and  affords  a  foundation  only  for  the  merest  guess 
or  conjecture,  and  the  jury  were  left  to  guess  and  con- 
jecture at  a  result  which  the  law  requires  should  have 
been  fairly  established  by  competent  evidence.  *  * 
This  is  error.  The  judgment  of  the  circuit  court  is 
reversed."  Duncan  v.  Western  Union  Tel.  Co.,  87 
Wis.  1T3. 

Other  cases  might  be  cited,  but  we  do  not  deem  it 
necessary  to  prolong  this  opinion.  To  say  the  least,  the 
evidence  did  not  warrant  the  jury  in  assessing  any 
damages  for  the  loss  of  the  horse,  as  the  same  were  too 
remote  and  conjectural.  Whether  the  appellee  is  en- 
titled to  recover  for  any  other  item  of  damage  we  need 
not  decide.  We  do  not  wish  to  be  understood  as  hold- 
ing that  cases  may  not  arise  in  which  under  similar  cir- 
cumstances it  would  be  proper  to  submit  the  question 
as  to  whether  the  death  of  the  animal  may  be  traced  to 
the  negligence  of  the  company,  but  we  do  not  think 
there  was  any  proper  evidence  in  this  case  upon  which 
the  jury  could  base  a  verdict  for  damages  by  reason  of 
the  death  of  the  horse. 

The  appellant  was  entitled  to  a  new  trial. 

Judgment  reversed. 

Boss,  J. ,  concurs  in  the  result  reached,  but  not  in  all 
of  the  reasoning  of  Eeinhard,  J. 

Gavin,  C.  J.,  I  very  much  doubt  whether  any  duty 
rests  upon  telephone  companies  to  send  messengers  for 
parties  who  are  desired  at  the  telephone,  unless  there  be 
a  contract  to  so  do,  or  the  company  holds  itself  out  to 
the  world  as  ready  to  render  this  service. 

Filed  February  12,  1896. 
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No.  1.722. 

State  v.  Suujvan  County  AGBicuLTURAii  Society. 

CrdunaIj  Law. — Common  Law  Crimes. — Common  law  crimes  do 
not  exist  in  this  State. 

Samb.  —  Gaming  Tenement.  —  Corporation.  —  Public  Nuisance.  — 
Statute  Construed. — A  corporation  is  not  indictable  under  section 
2178,  B.  S.  1894»  for  keeping  a  tenement  for  gaming,  although  it 
may  be  liable  imder  section  1070,  for  maintaining  a  public  nui- 
sance, where  the  gaming  is  carried  on  to  such  an  extent  as  to  make 
it  a  nuisance. 

From  the  Sullivan  Circuit  Court. 

W.  A.  Ketcham,  Attorney-General,  M.  MooreSj  W. 
L.  Sltnkardy  Pros.  Attorney,  and  C.  D.  Huntj  for 
State. 

J.  8,  Bays,  for  appellee. 

Davis,  J. — ^This  was  an  indictment  in  two  counts 
against  the  Sullivan  County  Agricultural  Society,  under 
section  2173,  R.  S.  1894,  for  keeping  a  tenement  for 
gaming. 

The  indictment  was  .quashed  in  the  circuit  court,  and 
the  State  appeals. 

Our  criminal  law  is  entirely  statutory,  and  not  of 
common  law  origin.  Section  237,  R.  S.  1894 ;  Beat  v. 
State,  15  Ind.  378  ;  Stephens  v.  State,  107  Ind.  186. 

In  this  State  a  corporation  cannot  be  indicted  for  a 
crime  except  as  provided  by  statute.  State  v.  OhiOy 
etc.,  B.  W.  Co.,  23  Ind.  362. 

Corporations  may  be  prosecuted  in  this  State  for 
**  erecting,  continuing  or  maintaining  a  public  nuisance, 
or  for  obstructing  a  public  highway  or  navigable 
Vol.  14—24 
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stream."  Section  1970,  R.  S.  1894,  and  section  1754, 
R.  S.  1894.  State  v.  Baltimore^  etc.,  B.  B.  Co.,  120 
Ind.  298. 

In  this  case  no  charge  is  made  that  the  appellee  did 
anything  that  was  injurioua  or  offensive  to  some  por- 
tion  of  the  inhabitants  of  the  State.  Section  2153,  B. 
S.  1894;  State  v.  Houck,  73  Ind.  37. 

It  is  not  charged  in  either  count  of  the  indictment 
that  any  gaming  was  ever  carried  on,  much  less  that  it 
was  carried  on  to  such  an  extent  as  to  make  it  a 
nuisance. 

We  apprehend  that  an  agricultural  society  maybe 
prosecuted  for  keeping  a  tenement  for  gaming,  provided 
it  is  canied  on  to  such  an  extent  as  to  make  it  a 
nuisance,  notwithstanding  the  officers  may  be  prosecuted 
for  the  violation  of  any  of  the  provisions  of  section  2174, 
R.  S.  1894,  but  this  question  is  not  before  us. 

In  our  opinion  there  was  no  error  in  sustaining  the 
motion  to  quash  the  indictment. 

Judgment  affirmed. 

Filed  February  12,  1896. 


No.  1,814. 

Richcreek  v.  Moorman  et  al. 

Public  Improvement. — Description, — Street  Assessment. — An  assess- 
ment against  163  feet  of  a  lot  described  by  number  in  a  certain 
addition  is  sufficiently  definite  and  certain. 

Same. — Street  Assessment. — Waiver. —  Estoppel. — A  property  owner 
who  executes  a  written  waiver  of  objection  to  the  illegality  or  irregu- 
larity of  an  assessment  for  publio  improvements,  under  section 
4297,  R.  S.  1894,  allowing  payment  in  annual  installments  upon  the 
execution  of  such  a  waiver,  cannot  afterwards  be  heard  to  question 
the  regularity  of  the  assessment. 
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Samb. — Installment,  When  Due  and  Payable, — The  first  installment 
of  an  assessment  for  public  improvements  payable  in  ten  fi-nn^iftl 
installments,  under  section  4207,  R.  S.  1894,  providing  that  the  first 
installment  shall  be  due  and  payable  when  the  first  tax  falls  due 
after  the  completion  and  acceptance  of  the  work,  is  due  and  payable 
at  the  next  regular  time  following  the  completion  and  acceptance 
of  the  work  and  the  making  of  the  assessment  that  taxes  are  pay- 
able, whether  it  be  the  April  or  November  installment,  although 
if  the  assessment  had  not  been  made  payable  in  installment  it 
•would  have  been  x)ayable  in  the  following  April. 

From  the  Marion  Superior  Court. 
8.  M,  Richcreek,  for  appellant. 
Beckett  &  Doan,  for  appellees. 

Ross,  J. — This  was  an  action  brought  by  the  appel- 
lant to  foreclose  a  lien  acquired  for  the  improvement  of 
a  sidewalk  along  the  west  side  of  Central  avenue,  in 
Irvington,  in  front  of  property  belonging  to  the  appel- 
lee Moorman.  The  other  appellees,  except  Nora  K. 
Moorman,  wife  of  the  said  Joel  H.  Moorman,  were 
junior  lien-holders,  and  made  parties  to  answer  as  to 
their  interests. 

A  demurrer  fQed  by  the  appellees  to  the  complaint 
was  sustained  by  the  court,  and  the  correctness  of  this 
ruling  is  the  only  question  before  us. 

The  objections  to  the  sufficiency  of  the  complaint,  as 
pointed  out  by  counsel  for  appellees,  are  in  brief  as  fol- 
lows :  (1)  That  it  does  not  show  that  the  board  of  trus- 
tees of  the  town  of  Irvington  had  any  jurisdiction  to 
pass  an  ordinance  for  the  improvement  of  the  sidewalk 
in  question;  (2)  that  this  action  was  prematurely 
brought;  (3)  that  the  description  of  the  property  as 
contained  in  the  final  estimate  and  assessment  is  insuffi- 
cient, and  (4),  because  the  assessment  as  apportioned  is 
indefinite  and  uncertain. 

It  appears  from  the  facts  alleged  in  the  complaint, 
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that  the  appellee  Joel  H.  Moorman,  together  with  a 
numher  of  other  property  owners  along  Central  avenue, 
in  the  town  of  Irvington,  presented  to  the  board  of  trus- 
tees  of  said  town,  a  petition  for  the  improvement  of 
the  sidewalk  along  the  west  side  of  said  avenue,  and  in 
front  of  their  property ;  that  at  a  regular  meeting  of 
the  board,  on  the  6th  day  of  March,  1894,  an  ordinance 
was  passed  to  build  a  cement  sidewalk  along  the  west 
side  of  Central  avenue  as  prayed  for  in  said  petition ; 
that  a  profile  and  specifications  were  prepared,  a  day 
fixed  for  objections  or  remonstrances  against  said 
improvements  being  made,  notice  given,  bids  adver- 
tised  for,  the  contract  let,  the  work  done  and  accepted, 
and  the  final  estimate  made  and  approved. 

It  is  also  averred  that  a  waiver  was  duly  signed  by 
the  appellee  Joel  H.  Moorman,  the  owner  of  the  prop- 
erty, waiving  all  illegalities  or  irregularities  in  the  pro- 
ceedings  and  assessment,  and  signifying  his  intention  to 
pay  such  assessment  in  ten  installments.  That  there- 
upon a  bond  with  a  coupon  attached  for  each  payment 
of  said  assessment,  and  the  interest  thereon  payable 
semi-annually  was  issued  to  the  contractors  doing  the 
work,  the  first  payment  thereon  being  made  due  and 
payable  on  the  first  Monday  of  November,  1894,  the 
work  having  been  completed,  accepted  and  approved, 
on  the  8th  day  of  September,  1894 ;  that  the  first  install- 
ment was  not  paid  or  collected  by  the  town  of  Irving- 
ton,  and  that  the  appellees  failed  and  refused  to  pay 
said  installment. 

It  further  appears  that  the  appellant  is  the  owner  by 
assignment  of  the  bond  and  coupons,  and  that  he 
requested  payment  of  the  first  installment,  and  paynaent 
was  refused  by  the  appellees  and  the  town  authorities. 

The  question  that  first  presents  itself  for  consideration 
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is :    Of  what  effect  was  the  waiver  signed  by  the  appel- 
lee Moorman,  the  owner  of  the  property  ? 

The  proceedings  for  the  improvement  in  question 
were  had  under  sections  4288-4297,  Bums  E.  S.  1894. 
Under  the  provisions  of  section  4297,  the  appellees  hav- 
ing promised  and  agreed  in  writing  to  waive  any  objec- 
tion to  the  illegality  or  irregularity  of  the  assessment, 
were  permitted  to  pay  the  same  in  ten  annual  installments, 
with  interest  thereon,  at  six  per  cent,  per  annum  as  the 
town  board  should  prescribe  or  require  by  ordinance  or 
resolution,  the  first  installment  to  be  due  and  payable 
when  the  first  tax  fell  due  after  the  completion  and 
acceptance  of  the  work  for  which  the  assessment  was 
made.  Upon  the  execution  of  this  waiver  alone, 
depended  the  right  of  appellees  to  pay  the  assessment  in 
installments,  and  having  executed  the  agreement  and 
release,  cannot  now  be  heard  to  question  the  regularity 
of  the  assessment. 

"When  the  work  is  completed  the  property  owner  has 
his  election  to  refuse  to  sign  the  agreement  provided  for, 
and  stand  upon  his  common  law  rights  in  respect  to 
con1;esting  the  validity  of  the  assessments  made  against 
him,  in  which  case  the  assessment  becomes  due  when 
made,  or  he  may  waive  any  irregularities,  and  secure 
the  benefit  of  ten  years'  time  by  signing  an  agreement 
to  that  effect."  Quill  v.  City  of  Indianapolis^  124 
Ind.  292  (301). 

Again,  the  improvement  was  made  at  the  request  and 
upon  the  petition  of  appellee  Joel  H.  Moorman,  the 
owner  of  the  property  against  which  the  assessment  in 
question  is  sought  to  be  enforced,  and  he  is  not  in  a 
position  to  resist  the  payment  of  his  just  proportion  of 
the  cost  of  such  improvement. 

If  the  appellees  had  not  agreed  to  waive  their  objec- 
tions to  the  illegality  and  irregularity  of  the  assessment, 
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the  assessment  was  due  and  payable  at  once,  and  the 
signing  of  the  waiver  granted  them  the  privilege  of 
paying  it  in  teli  installments.  But  appellees  insist  that 
in  this  case  no  installment  could,  under  the  provisions 
of  the  statute,  be  made  payable  before  the  third  Mon- 
day of  April,  1895 ;  that  the  language  of  the  statute 
that  ^'the  first  ten  per  cent,  shall  be  due  and  payable 
when  the  first  tax  falls  due,  and  payable  after  such 
assessment  is  made,"  can  refer  only  to  the  April  install- 
ment, inasmuch  as  that  is  the  time  when  the  tax  is 
properly  owing,  although  its  payment  may  be  divided 
into  installments,  payable  at  different  times. 

We  cannot  concur  in  this  contention,  for  we  believe 
that  while  the  Legislature  intended  to  permit  the  assess- 
ment to  be  paid  in  ten  iustallments,  it  also  intended 
that  the  first  installment  should  be  due  and  payable  at 
the  next  regular  time,  following  the  completion  and 
acceptance  of  the  work  and  the  making  of  the  assess- 
ment, that  taxes  are  payable,  whether  that  be  the  April 
or  November  installment  of  such  taxes. 

The  complaint  shows  that  the  appellee  Joel  H.  Moor- 
man, at  the  time  he  petitioned  the  town  board  for  the 
improvement  of  the  sidewalk  along  the  west  side  of  Cen- 
tral avenue,  owned  lot  number  130,  in  Julian,  Johnson, 
Eawl  &  Grood's  addition  to  Irvington,  which  said  lot 
had  a  frontage  on  Central  avenue  of  1G3  feet ;  that  the 
contract  price  for  the  improvement  was  80  cents  per 
lineal  front  foot,  and  that  the  assessment  was  $130.40. 
The  assessment  is  against  '^163  feet  of  lot  130,  in 
Jtdian,  Johnson,  Kawl  and  Good's  addition. "  We  think 
the  assessment  sufficiently  definite  and  certain. 

The  pleader  in  drafting  his  complaint  has  not  been  in 
some  particulars  as  clear  and  accurate  in  the  statement 
of  his  facts  as  he  probably  should  have  been,  yet  we 
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t^iTiTr  his  complaint  sufficient  to  withstand  a  demurrer 
and  that  the  court  helow  erred  in  sustaining  the  demur- 
rer thereto. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Ffled  February  12.  1886. 


No.  1.724. 

Leach  v,  Dickerson,  Administrator. 

Evidence. — Statement  Made  to  One  in  Presence  of  Another. — When 
Not  Admissible, — ^A  statement  made  to  one  person  in  the  presence 
of  another  is  not  admissible  in  evidence  against  the  latter  miless  it 
was  made  within  his  hearing. 

Same. — Sustaining  Objection  to. — AppeUate  Procedure. — The  sustain- 
ing of  an  objection  to  evidence  will  not  be  held  erroneous  on  appeal 
if  there  is  any  valid  ground  of  objection,  although  the  one  given 
was  not  a  valid  one. 

Witness. — Surviving  Partner. — Decedents  Estate, — ^An  alleged  sur- 
viving partner  is  not  a  competent  witness  in  an  action  against  the 
estate  of  an  alleged  silent  partner  to  recover  for  goods  sold  and 
delivered,  to  prove  the  partnership,  its  duration  or  time  of  dissolu- 
tion, or  fix  upon  the  deceased  any  liability  for  the  goods  purchased, 
but  is  competent  to  testify  to  the  purchase  of  the  goods,  and  that 
the  purchase  price  is  unpaid. 

From  the  Sullivan  Circuit  Court. 

A.  D,  Leach  and  J.  S.  Bays,  for  appellant. 

W.  aS,  MaplCy  L  H.  Kalley  and  J.  T.  Hays,  for 
appellee. 

Gavin,  C.  J. — Appellant  filed  a  claim  against  the 
estate  of  the  decedent  Eslinger,  asking  to  recover  for 
goods  sold  and  delivered  to  a  partnership,  of  which  he 
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Was  a  silent  member,  his  brother,  Levi  Eslinger  being 
the  other  partner.  It  was  averred  that  Levi  was  notor- 
iously insolvent.  The  claim  was  not  tested  by  demur- 
rer, nor  has  its  sufficiency  been  questioned  here.  The 
causes  for  reversal  arise  upon  the  rejection  of  evidence, 
and  are  presented  by  the  motion  for  new  trial. 

Appellant  sought  to  prove  as  an  implied  admission, 
statements  made  to  a  third  party  by  Levi  Eslinger  in 
the  deceased's  presence. 

It  did  not  appear,  however,  that  such  statements  were 
made  within  the  hearing  of  the  deceased.  In  order  that 
one  may  be  regarded  as  admitting  or  acquiescing  by  his 
silence  in  statements  thus  made,  they  must  appear  to 
have  been  such,  and  made  under  circumstances,  such  as 
called  for  a  response  from  him,  and  they  must  have 
been  made  within  his  hearing.  Springer  v.  Byraniy  137 
Ind.  15  (23  L.  R.  A.  244) ;  Pierce  v.  Goldsherry,  85 
Ind.  817;  Cabiness  v.  Holland^  Tex.  Cir.  App.,  SO  S. 
W.  Eep.  63 ;  Pierce^  Admr.,  v.  Pierce  (Vt.),  29  At.  Rep. 
864. 

Where  an  objection  is  overruled  no  other  objections 
will  be  considered  on  appeal,  save  such  as  were  pre- 
sented to  the  trial  court.  State  NaVl  Bank  v.  Bennett^ 
8  Ind.  App.  679 ;  Swaim  v.  Swaim^  184  Ind.  696. 

A  different  rule,  however,  prevails  where  the  objec- 
tion is  sustained,  and  effect  will  be  given  to  any  valid 
ground  of  objection,  because  if  the  evidence  was  not  in 
fact  admissible,  the  correct  result  was  attained.  Storms 
V.  Lemony  7  Ind.  App.  435 ;  Baldwin  v.  Threlkeldy  8 
Ind.  App.  812. 

The  case  attempted  to  be  made  under  the  evid^ice 
was  that  the  decedent  was  a  silent  partner  of  his  brother 
who  managed  the  business  and  purchased  the  goods. 

The  court  refused  to  permit  appellant  to  examine  Levi 
Eslinger,  the  brother  and  alleged  partner  of  the  deceased 


NOVEMBER  TERM,  1895— Vol.  14.         3T7 

Leach  v.  Diokenon,  Administrator. 

upon  the  ground  that  he  was  in  interest  adverse  to  the 
estate  represented  by  the  appellee. 

So  far  as  the  appellant  proposed  to  prove  by  this  wit- 
ness that  the  deceased  was  his  partner,  and  the  duration 
and  time  of  dissolution  of  such  partnership  to  fix  upon 
the  deceased  a  liability  for  the  goods  purchased,  the  rul- 
ing of  the  trial  court  was  right. 

If  the  purchase  was  the  individual  act  of  the  witness, 
and  there  was  then  no  partnership,  he  was  personally 
liable  for  the  entire  debt.  If,  on  the  other  hand,  the 
deceased  was  then  a  partner,  a  portion  of  the  burden 
would  be  imposed  upon  him,  and  thus  practically  trans- 
ferred from  the  shoulders  of  the  witness ;  that  the  wit- 
ness was  as  to  all  matters  relating  to  the  existence  of 
partnership,  adverse  in  interest  to  the  estate,  is,  in  our 
opinion,  quite  clear.  Criesecke  Boot^  etc. ,  Co.  v.  Seevers^ 
86  Iowa 685;  HurlhutY.  Meeker ^  104:  J\L&4cl\  Hogeboom 
V.  CHbbSj  88  Pa.  St.  235 ;  Cooper  v.  Woody  1  Colo.  App. 
103 ;  Hunter  v.  Herricky  26  Hun,  272. 

It  is  true  the  statute  in  terms  disqualifies  only  those 
who  are  * '  necessary  parties  to  the  issue  or  record,  whose 
interest  is  adverse  to*  such  estate,"  section  506,  R.  S. 
1894:  (section  498,  R.  S.  1881),  but  in  determining  the 
competency  of  a  witness,  the  accepted  rule  is  not  to 
regard  the  mere  letter  of  the  statute,  but  to  look  to  its 
spirit  and  purpose.  Thomburgy  Admr,  v.  Allmariy  8  Ind. 
App.  631 ;  Durham  v.  Shannon^  116  Ind.  403 ;  Clifty 
Admr.y  v.  Shockleyj  77  Ind.  297 ;  Hudson  v.  Hotiser, 
Admr.y  123  Ind.  809. 

It  is  not,  therefore,  absolutely  essential  to  the  dis- 
qualification of  the  witness  that  he  be  a  party  to  the 
action. 

Under  these  authorities,  and  especially  under  the 
reasoning  and  result  reached  in  Thornburgy  Admr. ,  v. 
AllmaUy  we  must  adjudge  that  the  witness  was  not  com- 
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petent  to  testify  to  any  matters  relating  to  the  exis- 
tence or  dissolution  of  the  partnership. 

Appellant  further  offered  to  prove  by  the  same  wit- 
ness the  purchase  of  the  goods,  and  that  the  purchase 
price  was  unpaid.  Counsel  for  appellee  insist  that  the 
disqualification  of  the  witness  is  general,  and  covers  all 
transactions  occurring  before  the  death  of  the  deceased. 
With  this  view  we  are  not  able  to  concur.  The  incom- 
I)etency  of  the  witness  is  not  by  reason  of  the  express 
letter  of  the  statute,  but  it  arises  from  the  efforts  of  the 
courts  to  administer .  the  law  with  due  regard  to  the 
rights  of  estates.  In  giving  effect  to  the  spirit  of  the 
law  the  incompetency  is  created.  We  can  see  no  good 
reason,  therefore,  why  the  incompetency  should  be 
extended  any  further  than  is  requisite  to  give  force  and 
effect  to  the  real  spirit  and  purpose  of  the  statute  which 
is  to  protect  estates  from  unjust  claims  proven  by  the 
evidence  of  those  who  are  testifying  in  their  own  inter- 
est. 

The  latter  evidence  offered  was  directly  antagonistic 
to  the  interest  of  the  witness ;  there  was  in  it  nothing 
whatever  which  could  inure  to  his  advantage. 

As  far  back  as  1817,  it  was  said  by  Gibson,  J.,  that 
a  partner,  although  incompetent  to  testify  against  his 
co-partner  as  to  the  partnership,  might  be  called  uj)on  to 
testify  as  to  other  matters.  Purviance  v.  Dryden^  3 
Serg.  &  E.  402.  To  the  same  effect  are  Bellas  v.  Fagely, 
19  Pa.  St.  273  ;  Hogeboom  v.  Oibbs,  supra,  2  Bates 
on  Part 'ship.,  section  1169. 

In  Lamb  v.  Lamb,  105  Ind.  456,  the  Supreme  Court 
clearly  recognizes  that  under  this  statute  a  witness  may 
be  competent  as  to  some  and  incompetent  as  to  other 
matters  occurring  prior  to  the  death  of  the  decedent. 
The  purpose  of  the  statute  as  there  declared  is  ' '  to  pre- 
vent undue  advantage  as  against  those  whose  interests 
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would  be  unjustly  prejudiced  by  permitting  parties  to 
testify  as  to  matters  which  they  assume  were  known 
only  to  them  and  deceased,  or  as  to  matters  which  from 
their  nature  could  only  have  been  known  to  them  and 
the  dead.  It  was  not  intend^ed  to  exclude  parties  from 
testifying  in  cases  where  the  subject  is  one  of  which  the 
knowledge  that  the  parties  profess  to  have  is  not  hidden 
from  all  other  living  persons." 

Thus  both  principle  and  the  adjudicated  cases  author- 
ize us  to  hold  that  a  disqualification  created  by  con- 
struction to  fulfill  the  spirit  of  the  law  shall  extend  no 
further  than  is  requisite  to  effectuate  that  purpose. 

There  is  not  such  a  case  made  by  the  evidence  as 
would  justify  us  in  disregarding  the  error.  Whether 
the  jury  based  the  verdict  upon  a  failure  to  prove  the 
partnership  or  the  sale  we  cannot  know. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  February  14, 1896. 


No.  1,795. 

Crum  V.  Eea. 

Pleadino. — AnsiDer. — Rea  Adjudicata. — An  answer  alleging  that  the 
same  facts  relied  on  by  plaintiff  were  ''alleged "  in  a  former  action 
is  insufficient  as  a  plea  of  rea  adjudicata. 

Sake. — Answer, — Rea  Adjudicata. — Error  in  overruling  a  demurrer 
to  an  insufficient  plea  of  rea  adjudicata  is  not  harmless,  although  a 
special  finding  of  facts  is  made,  as  the  facts  tending  to  show  a 
f orzper  adjudication  would  not  have  been  admissible  without  such 
plea. 

JUDGMEiTT. — Mere  Finding  of  Faxsta  Without  Concluaiona  of  Law 
or  Judgment  Thereon. — Rea  Adjudicata,-^ A  mere  finding  of  facts 
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"Without  any  ooncluaions  of  law  drawn  therefrom,  or  a  rendition  of 
judgment  is  not  an  adjudication  which  can  be  set  up  as  a  bar  in  a 
subsequent  action. 

From  the  Henry  Circuit  Court. 

A.  RogerSj  for  appellant. 

J.  Brown  and  W.  A.  Brown,  for  appellee. 

BosSy  J. — The  first  specification  of  error  assigned  in 
this  court  questions  the  sufficiency  of  the  first  paragraph 
of  the  answer,  which,  omitting  the  caption,  reads  as  fol- 
lows : 

"The  defendant  for  answer  to.  complaint  says :  Par. 
1.  That  on  the  26th  day  of  January,  1894,  in  an  action 
then  pending  in  the  Henry  Circuit  Court  of  the  State  of 
Indiana  hy  the  plaintiff  against  the  defendant,  in  which 
plaintiff  alleged  the  same  facts  as  are  stated  in  the  com- 
plaint in  this  action  and  that  final  judgment  was  ren- 
dered in  said  cause  on  the  day  above  mentioned." 

It  is  insisted  by  counsel  for  appellant  that  the  answer 
is  insufficient  as  a  plea  of  former  adjudication.  A  plea 
of  former  adjudication,  in  order  to  be  good,  must  show 
that  the  matters  in  controversy  in  the  action  in  which 
the  plea  is  interposed  are  the  same  as  actually  were  or 
that  might  have  been  determined  in  the  former  action. 
Columbus,  etc.,  JR.  R.  Co.  v.  Watson,  26  Ind.  60 ; 
Kramer  v.  Matthews,  68  Ind.  172. 

Is  the  allegation  that  in  another  action  between  the 
same  parties,  the  same  facts  were  alleged  that  are 
alleged  in  the  case  at  bar,  equivalent  to  an  allegation 
that  in  the  former  action  the  cause  of  action  was  the 
same  as  that  alleged  in  the  complaint  to  which  the 
answer  is  addressed  ? 

In  pleading  a  former  adjudication  it  is  necessary  to 
allege  with  reasonable  certainty,  (1)  that  an  action  ^ws& 
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oommenced  between  the  same  parties  or  their  privies ; 
(2)  that  the  subject-matter  of  that  action  was  the  same 
as  that  embraced  in  the  action  to  which  the  plea  is 
addressed ;  (3)  that  a  final  judgment  was  rendered  in 
the  former  action  ;  that  is,  it  must  be  a  final  settlement 
of  the  matter  in  issue  between  the  parties. 

In  Wells  on  Res  Adjudicata,  section  14,  it  is  said : 
*'The  thing  demanded  must  be  the  same,  the  demand 
must  be  founded  upon  the  same  cause  of  action,  the 
demand  must  be  between  the  same  parties  and  found  by 
them  against  each  other  in  the  same  quality. " 

In  Kitts  V.  Willsoriy  140  Ind.  604,  the  court  says : 
"But  before  the  rule  of  former  adjudication  can  be 
invoked  it  must  appear  that  the  thing  demanded  was 
the  same  ;  that  the  demand  was  founded  upon  the  same 
cause  of  action,  that  it  was  between  the  same  parties 
and  found  for  one  of  them  against  the  other  in'  the  same 
quaUty." 

Of  course  the  plea  is  not  always  limited  to  the  issues 
actually  made  and  the  facts  proven  and  passed  upon, 
but  may,  in  certain  cases,  go  to  any  and  all  issues  or 
facts  which  might  properly  have  been  made  and  decided 
in  that  action.     Parker  v.  ObenchaiUy  140  Ind.  211. 

In  McFadden  v.  Boss^  108  Ind.  612,  it  was  said: 
*^The  proposition  that  the  judgment  of  a  court  having 
jurisdiction  of  the  parties  and  of  the  subject-matter,  is 
conclusive,  has  become  a  settled  maxim  of  the  law. 
This,  however,  means  nothing  more  than  that  such 
judgment  is  conclusive  upon  all  questions  which  were, 
or  might  have  been  litigated  and  determined  within  the 
issues  before  the  court.  Neither  reason  nor  authority 
lends  any  support  to  the  view,  that  because  suitors  have 
submitted  certain  designated  matters  to  the  considera- 
tion of  a  court,  the  tribunal  is  thereby  authorized  to 
determine  any  other  matter  in  which  the  parties  may  be 
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interested,  whether  it  be  involved  in  the  pending  litiga- 
tion or  not.  'Persons  by  becoming  suitors  do  not  place 
themselves  for  all  purposes  under  the  control  of  the 
court,  and  it  is  only  over  those  particular  interests 
which  they  choose  to  draw  in  question,  that  a  power  of 
judicial  decision  arises.'"  Beaver  v.  Irwiriy  6  Ind. 
App.  285. 

In  Jones  v.  Vert^  121  Ind.  140,  the  court  says: 
*' Ordinarily,  four  things  must  concur  before  the  prin- 
ciples of  res  adjudicata  can  be  invoked :  (1)  A  suit ; 
(2)  a  final  judgment ;  (3)  identity  of  subject-matter ; 
(4)  identity  of  parties. " 

To  allege  that  the  same  facts  were  alleged  in  the 
former  action  as  are  alleged  in  the  case  at  bar,  does 
not  necessarily  imply  that  no  other  or  additional  facts 
were  pleaded  in  the  former  action,  or  that  the  same 
issues  were  presented,  or  that  the  causes  of  action  are 
the  same.  The  same  facts  alleged  in  the  complaint 
before  us  might  have  been  alleged  in  the  former  action, 
and  yet  other  and  additional  facts  may  have  been 
pleaded  which  would  have  made  an  entirely  different 
cause  of  action. 

Without  the  intervention  of  this  plea  the  appellee  was 
not  entitled  to  prove  the  facts  which  tended  to  show  a 
former  adjudication  {Louisvtllej  etc.^  JS.  W.  Co,  v. 
Cauley^  119  Ind.  143),  hence  it  cannot  be  said  that 
because  the  court  made  a  special  finding  of  facts,  the 
error  in  overruling  the  demurrer  thereto  was  harmless. 

It  appears  from  the  facts  found  by  the  court  that  the 
appellant  Susan  J.  Crum,  as  the  wife  of  John  T.  Criim, 
was  the  owner  of  the  imdivided  one-third  of  lot  2,  in 
Wilson  and  Johnson's  addition  to  the  town  of  Dunreith, 
in  Henry  county,  in  the  State  of  Indiana,  such  title 
having  vested  in  her  upon  the  sale  of  said  lot  on  execu* 
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tion  against  her  husband  in  the  year  1881.  The  court 
also  finds  *'That  on  the  9th  day  of  January,  1894, 
in  the  circuit  court  of  Henry  county,  Indiana,  the  plain- 
tiff (appellant)  herein  filed  her  petition  for  partition 
against  the  defendant  (appellee)  in  this  action,  alleging 
that  she  and  the  defendant  were  the  owners  in  fee  sim- 
pie  of,  and  tenants  in  common"  of,  said  lot  2,  in  Wilson 
and  Johnson's  addition ;  that  the  same  was  not  suscep- 
tible of  division  and  asking  that  the  same  be  sold,  and 
the  proceeds  divided  between  them,  according  to  their 
r^pective  interests;  that  the  appellee  filed  several 
answers  to  the  petition,  and  to  these  answers  appellant 
replied.  That  upon  the  issues  thus  formed  the  cause 
was  submitted  to  the  court  for  trial,  and  at  the  request 
of  the  parties  the  court  made  a  special  finding  of  the 
facts  with  its  conclusions  of  law  thereon.  The  court 
then  sets  forth  a  number  of  facts  f oimd  by  the  court  on 
that  trial,  none  of  which  in  any  manner  affect  appel- 
lant's title,  but  the  court  fails  to  find  what  conclusions 
of  law  the  court  drew  from  the  facts  thus  found,  or  that 
any  judgment  was  ever  rendered  in  that  cause.  Unless 
there  was  a  final  judgment  rendered  in  that  action  there 
was  no  adjudication  or  settlement  of  the  rights  of  the 
parties  thereto. 

Under  the  facts  found  by  the  court  in  its  special  find- 
ing, the  appellant  was  the  owner  of  the  undivided  one- 
third  of  the  property  in  controversy,  unless  her  rights 
had  been  adjudicated  and  settled  in  the  former  action. 
The  court  failed  to  find  any  facts  which  even  tended  to 
show  that  her  rights  had  already  been  adjudged.  If  no 
judgment  was  ever  rendered  in  the  former  action  there 
was  no  adjudication  of  her  rights. 

The  facts  f oimd  are  insufficient  to  sustain  a  judgment 
in  favor  of  appellee. 

Judgment  reversed,  with  instructions  to  grant  appel- 
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lant's  motion  for  a  new  trial,  and  with  leave  to  appellee 
to  amend  his  first  paragraph  of  answer  if  he  so  desires. 

nied  February  14, 18M. 


No.  1.919. 

Steele  v.  Hinshaw  et  al. 

Tbial. — open  and  Close, — Issues. — ^An  unneoeesary  allegatioii  in  the 
complaint  in  an  action  on  a  note,  that  plaintiff  purchased  it  for 
Talue  before  maturity  without  notice  of  any  defense,  will  not  give 
plaintiff  the  right  to  open  and  close  where  that  is  the  only  issue. 

Evidence. — Sufficiency. — Appellate  Procedure. — ^If  an  essential  fact 
has  not  been  directly  proven,  but  the  jury  is  warranted  hi  inferring 
it  from  the  other  facts  and  circumstances  proven,  the  evidence  is 
sufficient  on  appeal,  especially  where  it  has  been  declared  so  by  the 
trial  judge. 

From  the  Randolph  Circuit  Court. 

J.  W.  Thompson  and  J.  Canaday^  for  appellant. 

J.  S.  Engle  and  W.  G,  Parry,  for  api)ellee6. 

Davis,  J. — ^This  was  an  action  brought  by  the  appel- 
lant  against  the  appellees,  on  a  note  dated  April  16, 
1891,  due  in  six  months,  calling  for  $491,  and  payable 
in  bank.  The  appellant,  in  addition  to  the  necessary 
averments  in  a  complaint  on  a  note,  alleges  in  substance 
that  he  purchased  the  note  for  a  valuable  consideration 
before  maturity,  without  any  notice  or  knowledge  of 
any  defense  to  the  same. 

In  the  first  and  second  paragraphs  of  the  answer,  after 
alleging  facts  founded  upon  a  breach  of  warranty  suf- 
ficient to  constitute  a  defense,  it  is  averred  in  substance 
that  the  appellant  had  full  notice  of  all  said  facts  at  the 
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time  he  purchased  the  note.  In  his  reply  to  the  first 
and  second  paragraphs  of  the  answer  the  appellant  avers 
that  he  purchased  the  note  in  due  course  of  business  for 
a  valuable  consideration,  and  before  maturity  thereof, 
and  without  any  notice  or  knowledge  whatever  of  any 
defense  to  the  note. 

The  first  question  presented  is,  whether  the  appellant 
was  entitled  to  the  open  and  close. 

The  complaint  was  clearly  sufficient  without  any 
averment  as  to  the  time  and  manner  in  which  the  note 
was  indorsed  to  the  appellant.  Assuming  that  the 
answers  were  otherwise  sufficient,  the  averments  therein 
on  this  question  may  be  regarded  as  surplusage.  Grant- 
ing, as  counsel  for  the  appellant  contend,  that  the  burden 
of  the  issue  was  upon  him  to  prove  that  he  purchased 
the  note  before  maturity,  for  a  valuable  consideration 
and  without  notice  of  the  defense,  the  burden  did  not 
rest  on  him  in  the  first  instance,  but  arose  out  of  the 
issue  tendered  by  the  answer  and  reply.  He  was  not 
required  either  in  his  complaint  or  on  the  trial  to  antici- 
pate the  defense.  This  unnecessary  averment  in  the 
complaint  did  not  give  him  the  right  to  the  open  and 
the  close. 

So  far  as  any  objection  has  been  urged  to  the  answers, 
they  sufficiently  allege,  in  our  opinion,  a  failure  of  con- 
sideration growing  out  of  a  breach  of  warranty. 

It  is  next  urged  that  the  evidence  is  insufficient  to 
sustain  the  vei-dict.  Hon.  Leander  J.  Monks,  now  one 
of  the  judges  of  the  Supreme  Court,  presided  at  the  trial 
in  the  court  below.  Granting  that  the  evidence  in  the 
record,  as  it  comes  to  us,  is  not  clear  on  the  question 
whether  the  appellant  purchased  the  note  before  matur- 
ity ^thout  notice  of  the  defense,  the  learned  trial  judge 
held  it  was  sufficient,  and,  moreover,  we  are  satisfied 
Vol.  14—25 
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that  the  facts  and  circumstances  disclosed  by  the  evi- 
dence were  sufficient  to  warrant  the  inference  by  the 
jury  that  he  did  not  purchase  the  note  before  maturity 
without  notice  of  the  defense. 
Judgment  affirmed. 

FUed  February  14,  1896. 


No.  1,832. 

Stephenson  v.  Town  of  Salem. 

Estoppel. —  Public  Improvement. — Street. —  The  appearance  of  a 
landowner  to  protest  against  the  improvement  of  one  street  will 
not  estop  him  from  disputing  the  right  of  the  town  trustees  to 
improve  another  street. 

PUBLio  Improvement. — Nonliability. —  Notice, — ^A  landowner  is  not 
liable  for  an  improvement  of  a  street  on  which  his  land  abuts, 
where  no  notice  of  such  improvement  was  given  by  publication  or 
otherwise. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaughy  J.  C.  Lawler  and  E.  B,  Stephen- 
son, for  appellant. 

Mitchell  &  Mitchell,  for  appellee. 

Gavin,  J. — The  appellee  recovered  judgment  enforc- 
ing against  appellant's  property  a  certain  assessment 
made  to  pay  part  of  the  expense  of  improving  West 
Market  street  in  said  town.  The  proceedings  were  iinder 
the  act  of  1889,  2  R.  S.  1894,  section  4288,  et  seq. 

In  the  complaint  it  is  averred  that  appellant's  realty 
is  '*on  the  south  side  of  West  Market  street,  improved 
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and  abuts  up  against  the  same."  The  serious  causes 
for  complaint  in  the  case  are  presented  by  the  excep- 
tions to  the  conclusions  of  law  upon  the  facts  specially 
found.  In  considering  these  it  must  be  borne  in  mind 
that  under  the  answer  of  general  denial,  it  is  incumbent 
upon  the  appellee  to  present  in  the  finding  all  the  facts 
necessary  to  entitle  it  to  recover.  While  the  special 
finding  is  to  be  reasonably  and  fairly  construed,  yet  it 
must  contain  all  the  essential  facts  requisite  to  author- 
ize appellee's  recovery  without  aid  by  inference  or 
intendment  other  than  such  as  necessarily  follows  from 
the  facts  stated.    Becknell  v.  Hosier^  10  Ind.  App.  6. 

Any  fact  not  specifically  found  or  necessarily  included 
stands  as  though  found  against  the  appellee.  2  Elliott 
Gten.  Prac.,  section  975. 

The  principal  question  is  whether  or  not  the  land  of 
appellant  abutted  or  bordered  upon  West  Market  street. 
Salem  has  been  for  more  than  twenty  years  a  municipal 
corporation.  One  of  its  streets  is  West  Market  street, 
which  according  to  the  plat  recorded,  more  than  seventy 
years  ago,  feads  from  the  public  square  to  a  point  125 
feet  west  of  the  west  side  of  Shelby  street.  It  was 
platted  to  run  east  and  west  in  a  straight  line,  80  feet 
wide  throughout  its  full  length.  One  of  the  highways  of 
Washington  county  known  as  the  "Levonia"  road  has 
for  a  great  many  years  led  from  Salem  to  Levonia.  It 
''intersects  said  West  Market  street  by  the  way  of  said 
Shelby  street,  and  intersects  Shelby  street  on  its  west 
line  a  few  feet  south  of  the  south  line  of  West  Market 
street  as  platted ;  the  center  of  said  highway  is  (at 
all  points)  south  (of  all  points)  of  the  south  line  of  West 
Market  street."  "The  real  estate  in  controversy  lies 
immediately  south  of  and  contiguous  to  the  center  of 
said  Levonia  road  and  not  otherwise."     In  1884,  an 
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addition  was  made  to  the  town  of  Salem,  the  south 
boundary  of  which  was  designated  on  the  recorded  plat 
thereof  as  said  Levonia  road  and  the  east  boundary, 
said  Shelby  street,  lot  No.  1,  of  this  addition,  included 
the  part  of  the  platted  West  Market  street  lying  west 
of  Shelby  street.  In  the  same  year  that  part  of  the 
street  was  enclosed,  and  a  house  erected  thereon  which 
condition  still  exists.  Both  parties  apparently  con- 
cede that  this  part  of  the  street  was  thereby  vacated. 
On  January  1,  1894,  the  town  trustees  passed  a  resolu- 
tion favoring  the  improvement  of  West  Market  street 
by  grading  and  macadamizing  it  from  the  public  square 
to  the  corporation  line.  On  February  6th,  Nelson 
Stephenson,  appellant's  ancestor  and  then  owner  of  the 
land,  joined  with  many  others,  including  nearly  all  of 
the  property  owners  on  the  street,  in  a  remonstrance 
against  the  improvement.  After  the  preliminary  steps, 
the  contract  was  let,  April  16,  1894. 

That  part  of  the  Levonia  road  where  the  improvement 
was  made  is  not  to  exceed  40  feet  wide,  and  its  improve- 
ment in  whole  or  in  part  is  not  specifically  mentioned  in 
the  declaratory  resolution,  the  ordinance,  or  the  original 
plan  for  improving  West  Market  street.  On  June  29, 
1894,  the  board  of  trustees  for  the  first  time  ordered 
plans  and  specifications  for  grading  and  improving  said 
part  of  Levonia  road  to  be  made,  of  which  no  subsequent 
notice  was  given  by  publication.  The  improvement  was 
accepted  and  paid  for  by  the  town. 

It  is  further  foimd  ''that  the  improvement  which 
forms  the  basis  of  the  assessment  made  against  Stephen- 
son and  charged  and  extended  upon  the  tax  duplicate 
against  his  said  land  was  made  and  is  located  "  solely  on 
and  along  said  Levonia  road,  from  West  Shelby  street 
south-west  to  the  corporation  line. 
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Under  these  facts  the  location  of  streets  and  lands 
involved  is  represented  by  the  following  plat : 

N 


Lot  No.  1. 
Persis  Add. 


West  Market  St.,  80  feet  wide. 


I 


The  dotted  lines  represent 
that  part  of  West  Market  St. 
which  had  been  enclosed. 


Counsel  for  appellee  argue  the  cause  upon  the  assump- 
tion and  statement  that  West  Market  street  has  been 
for  forty  years  deflected  from  its  true  course  and  caused 
to  run  over  the  old  Levonia  road  which  has  thus  become 
a  part  of  West  Market  street.  This  may  be  true  in  fact, 
but  it  nowhere  appears  in  the  findings  to  which  alone 
we  can  look  as  the  basis  for  the  conclusions  of  law.  So 
far  as  the  findings  show,  West  Market  street  runs 
straight  east  and  west  as  it  was  laid  out.  The  only  cir- 
cumstance which  points  toward  the  trastees  having 
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regarded  the  Levonia  road  as  a  part  of  West  Market 
street  is  their  describing  the  latter  street  as  extending 
west  to  the  corporation  line.  The  fact,  however,  that 
they  did  not  include  the  Levonia  road  in  their  plans  and 
specifications  until  long  after  the  contract  was  let,  seems 
to  us  conclusive  evidence,  were  it  required,  that  they 
themselves  did  not,  when  ordering  the  improvement,  so 
consider  it.  The  trial  court  seems  to  have  carefully  and 
sedulously  avoided  finding  that  the  Levonia  road  either 
was,  or  was  regarded  or  known  as  part  of  West  Market 
street.  The  finding  wholly  fails  to  show  that  the  appel- 
lant's property  abutted  upon  or  bordered  on  West  Mar- 
ket street. 

Nor  can  appellant  be  held  liable  for  the  improvement 
as  upon  the  Levonia  road  under  the  order  of  June  29th. 
This  order  was  wholly  ex  parte,  made,  so  far  as  the 
record  discloses,  without  any  notice  whatever  or  any 
attempt  to  conform  to  the  requirements  of  the  law,  so 
as  to  authorize  the  expense  to  be  assessed  against  the 
property  owner.  As  to  this  improvement  the  board  was 
wholly  without  jurisdiction  to  assess  its  cost  against  the 
landowners.  Kiphart  v.  Pittsburgh,  etc.,  R.  W.  Co., 
7  Ind.  App.  122. 

The  appearance  of  Nelson  Stephenson  to  protest 
against  the  improving  of  West  Market  street  cannot 
result  in  estopping  him  from  disputing  the  right  of  the 
trustees  to  make  an  improvement  upon  another  street, 
which  was  not  embraced  in  the  proceedings  against 
which  he  remonstrated. 

We  are  unable  to  concur  in  appellee's  proposition  that 
the  order  of  June  20th  was  simply  a  direction  for  a 
change  of  the  character  of  the  improvement  already 
ordered,  and,  therefore,  witliin  the  jurisdiction  of  the 
town  board.  It  will  be  observed  that  it  is  expressly 
declared  in  finding  16,  that  the  improvement  for  which 
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appellant  was  assessed  was  made  and  located  ''solely 
along  said  Levonia  road."  By  No.  18,  it  is  declared 
that  on  June  29tlij  the  board  ''for  the  first  time  ordered 
plans  and  specifications  for  grading  and  improving  said 
part  of  said  Levonia  road." 

By  No.  18,  it  is  found  that  on  August  11th,  the 
improvement  of  West  Market  street  from  public  square 
to  Shelby  street  was  accepted  from  the  contractor. 
When  the  Levonia  road  improvement  was  accepted  does 
not  specifically  appear,  but  it  seems  they  were  regarded 
by  the  board  as  separate  improvements. 

While  the  tendencies  of  the  courts  have  been  strongly 
toward  upholding  public  improvements,  and  the  pro- 
ceedings requiring  those  specially  benefited  thereby  to 
pay  for  the  same,  it  cannot  be,  and  is  not,  the  law  that 
municipal  corporations  can,  in  utter  disregard  of  the 
provisions  of  the  statutes,  impose  such  burdens  upon 
property  owners. 

On  the  case  made  by  the  facts  found,  appellant  was 
entitled  to  judgment.  Judgment  reversed,  with  instruc- 
tions to  so  enter  it. 

Filed  November  10,  1895. 

On  Petition  for  Eehearing. 

Gavin,  C  J. — Uix)n  further  consideration,  we  have 
concluded  to,  and  do  hereby,  modify  the  mandate  origin- 
ally made  in  the  reversal  of  this  cause,  so  as  to  direct 
the  reversal  with  instructions  to  grant  a  new  trial,  if 
asked  for  by  appellee  within  sixty  days,  the  costs  of  the 
appeal  and  former  trial  to  be  adjudged  against  appellee. 

So  far  as  the  matters  urged  as  cause  for  a  rehearing 
are  concerned,  they  were  fully  considered  in  the  original 
opinion,  which  sets  forth  the  facts  as  contained  in  the 
special  finding. 

Petition  for  rehearing  is  overruled. 

Filed  February  14,  1896. 
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No.  1,703. 

Midland  Railway  Company  v.  Holloran  et  al. 

Damages. — Appeal  Bond, — Only  nominal  damages  can  be  recovered 
against  the  sureties  on  a  term  time  appeal  bond  which  was  not 
perfected  by  filing  the  record  in  time,  where  no  damage  is  shown  to 
have  resulted  from  the  stay  of  execution  during  the  sixty  days 
allowed  by  the  statute  for  perfecting  the  appeaL       % 

Appellate  Procedure. —  Damages^  Nominal. —  Reversal  of  Judg» 
ment — A  judgment  will  not  be  reversed  to  enable  a  party  to 
recover  nominal  damages  only. 

From  the  Hamilton  Circuit  Covirt. 

W.  B.  Crawfordy  U.  C,  Stover^  and  Fertig  <£;  Alex- 
ander,  for  appellant. 

Kane  &  Kaney  for  appellees. 

Gavin,  C.  J. — ^On  May  15,  1888,  the  appellant 
recoyered  judgment  against  appellees  Holloran  and 
Ingerman,  who  prayed  a  term  time  appeal,  which  was 
granted.  Within  the  time  allowed,  they  filed  their 
appeal  bond  in  the  usual  form,  and  the  execution  which 
had  issued,  having  been  ordered  in,  was  returned.  On 
November  16,  1888  the  transcript  was  filed  in  the 
Supreme  Court,  but  in  1891,  the  appeal  was  by  order  of 
the  court  dismissed.  The  judgment  remains  unpaid. 
Appellant  asserts  its  right  to  recover  the  amount  of  the 
judgment,  either  because  the  appeal  was  not  duly  prose- 
cuted by  reason  of  the  failure  to  file  the  record  in  the 
Supreme  Court  within  the  time  allowed  by  law  to  per- 
fect the  term  time  appeal,  or  upon  the  ground  that  the 
bond  operated  to  secure  the  du^  prosecution  of  the 
appeal  finally  taken  but  subsequently  dismissed.  No 
damage  is  shown  to  have  resulted  from  the  stay  of  exe- 
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cution  during  the  sixty  days  allowed  by  statute  for 
perfecting  the  appeal. 

Assuming  that  the  bond  was  regularly  executed  and 
valid,  the  decision  of  the  Supreme  Court  in  the  recent 
case  of  McKinney  v.  Hartrg^an^  143  Ind.  224,  is  con- 
clusive against  appellant's  right  to  recover,  either  upon 
the  facts  found  or  upon  its  first  paragraph  of  complaint, 
anything  more  than  nominal  damages. 

A  judgment  will  not  be  reversed  to  enable  a  party  to 
recover  nominal  damages  only.  Wimherg  v.  Schwege- 
man,  97  Ind.  528  ;  Blacky.  Coan,  48  Ind.  385. 

Since  the  evidence  offered  and  rejected  was  directed 
only  to  establishing  the  validity  of  the  bond,  and  we 
assume  for  the  purposes  of  this  case  that  it  was  valid, 
there  was  no  harmful  error  (if  any)  in  refusing  to 
receive  it. 

Judgment  affirmed. 

Davis,  J.,  did  not  participate. 

Filed  February  18,  1896. 


No.  1.998. 

Moeschke  v.  The  State. 

Gbdonal  Law. — Killing  Diseased  Animal  for  Food. — Affidavit  and 
Information. — An  affidavit  and  information  under  section  2164,  R. 
S.  1894,  making  it  an  offense  for  any  person  to  kill  for  the  purpose 
of  sale,  any  sick,  diseased,  or  injured  animal,  need  not  allege  that 
the  meat  was  to  be  sold  within  the  State. 

Samb. — Killing  Diseased  Animal  for  Food. — Affidavit  and  Inform- 
ation.— An  information  charging  that  defendant  did  "  knowingly  " 
kill  for  the  purpose  of  selling  for  food  sick,  diseased,  and  injured 
animals,  sufficiently  shows  that  defendant  knew  them  to  be  sick, 
diseased,  or  injured  at  the  time  of  the  killing,  and  that  he  knew  of 
the  purpose  to  sell  them  for  food. 
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From  the  Lake  Circuit  Court. 

J.  Kopelkey  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  M.  Moores  and 
W.  C.  McMahaUy  for  St^te. 

Eeinhard,  J. — ^The  appellant  was  prosecuted  by  affi- 
davit and  information  charging  him  with  killing  ani- 
mals for  the  purpose  of  selling  the  meat  thereof  for  food. 
A  jury  trial  resulted  in  a  conviction,  a  fine  of  $500,  and 
imprisonment  in  the  county  jail  for  the  period  of  four 
months.  From  the  judgment  rendered  upon  this  ver- 
dict, this  appeal  is  prosecuted. 

The  first  alleged  error  relates  to  the  sufficiency  of  the 
affidavit  and  information  upon  motion  to  quash,  and  in 
arrest  of  judgment. 

The  charge  is,  that  the  appellant,  on  the  10th  day  of 
October,  1895,  at  the  county  of  Lake,  State  of  Indiana, 
''did,  then  and  there,  unlawfully,  knowingly  and 
wrongfully  kill,  for  the  purpose  of  selling  for  food,  cer- 
tain sick,  diseased  and  injured  animals,  to- wit,  horses, 
contrary  to  the  form  of  the  statute,"  etc. 

The  prosecution  is  based  upon  section  2164,  E.  S. 
1894  (section  2070,  E.  S.  1881),  which  reads  as  follows: 

''Whoever  kills,  for  the  purpose  of  sale,  any  sick, 
diseased  or  injured  animal;  or  who  sells,  or  has  in  his 
possession  with  intent  to  sell,  the  meat  of  any  such  sick 
or  injured  animal,  shall  be  fined  not  more  than  $500, 
nor  less  than  $50,  to  which  may  be  added  imprisonment 
in  the  county  jail  not  more  than  six  months." 

The  appellant's  learned  counsel  urges  that  the  charge 
is  defective,  because  of  a  failure  to  state  that  the  meat 
was  to  be  sold  within  the  State  of  Indiana.  On  the  face 
of  the  statute  there  is  no  provision  that  the  meat  of  the 
diseased  animal  must  be  intended  for  sale  for  the  pur- 
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pose  of  food,  although  by  a  decision  of  the  Supreme 
Court,  concurred  in  by  a  majority  of  the  judges,  it  was 
held  that  to  constitute  an  offense  under  this  statute,  it 
must  be  charged  and  proved  that  the  meat  from  such 
animals  was  intended  for  food.  Schmidt  v.  State^  78 
Ind.  41.  This  is  as  far  as  the  decisions  in  our  state  go 
upon  the  subject  of  the  necessary  averments  of  an  infer- 
lotion  under  this  statute,  and  we  are  not  willing  to 
read  into  the  statute  still  other  requirements  not  con- 
tained therein.     See  Brown  v.  State,  14  Ind.  App.  24. 

Appellant's  counsel  cites  no  authority  in  support  of 
his  contention  that  the  charge  should  embrace  a  state- 
ment that  the  meat  was  intended  to  be  sold  in  this  State, 
but  argues  that  inasmuch  as  it  appears  from  the  original 
act  of  which  tihe  above  section  is  a  part  (acts  1881,  p. 
209,  section  161),  that  the  entire  statute  was  designed 
to  punish  only  offenses  against  public  health  and  nui- 
sances,  which  are  things  usually  done  wholly  within  the 
State,  therefore,  the  section  under  consideration  must 
be  construed  to  mean  similar  offenses.  Counsel  further 
says : 

^ '  The  underlying  purpose  of  the  act  under  consider- 
ation was  to  prevent  the  sale  of  unwholesome  meat  for 
food.  The  killing  of  the  diseased  animals  would  of 
itself  be  an  act  worthy  of  commendation ;  it  becomes 
criminal  only  when  it  is  done  as  the  first  step  toward 
selling  the  meat  for  food,  and  is  made  a  crime  only  for 
the  purpose  of  easier  detection,  punishment  and,  there- 
fore, prevention.  Now,  if  diseased  meat  was  sold  out- 
side of  our  State,  our  Legislature  could  not  punish  the 
act.  Has  it  undertaken  to  punish  the  preparatory  and 
initiatory  step,  the  killing  of  diseased  animals  for  the 
purpose  of  selling  their  meat  for  food,  outside  of  the 
State?  There  is  nothing  in  the  statute  to  indicate  such 
a  purpose.     The  ordinary  rules  of  construction  exclude 
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it.  No  act  of  ours,  that  I  can  now  recall,  indicates  any 
legislative  policy  in  this  State  to  regulate  the  conduct  of 
its  inhabitants  with  regard  to  things  that  they  may  do 
outside  of  the  State. " 

In  this  view  of  counsel  we  are  unable  to  concur.  That 
the  statute  in  question  was  intended  to  prohibit  and 
punish  the  commission  of  a  class  of  offenses  which 
usually  militate  against  health  or  decency,  may  be 
granted,  and  yet  we  do  not  see  how  from  the  circum- 
stances the  conclusion  can  be  reached,  that  by  the  pro- 
visions of  this  section  it  was  intended  to  protect  only  the 
inhabitants  of  the  State  of  Indiana,  or  persons  being 
therein  at  the  time  of  the  commission  of  the  oflfense. 
Without  some  clear  authority  to  the  contrary,  we  should 
be  loth  to  assume  that  the  law-makers  purposed  any 
such  invidious  discrimination  against  the  people  of  other 
states  or  countries  as  to  cut  them  oflf  from  any  protec- 
tion that  might  incidentally  inure  to  them  from  the 
enforcement  of  this  law.  It  may  be,  as  counsel  contends, 
that  the  primary  object  of  every  such  statute  is  the  pro- 
tection  or  benefit  of  people  within  the  boundary  lines  of 
the  State,  but  it  cannot  be  said  that  in  such  instances 
it  is  not  capable  of  enforcement,  because  to  do  so  would 
be  to  thwart  its  original  purpose,  although  it  be  shown 
that  the  overt  act  which  it  was  intended  to  punish  was 
conamitted  within  the  jurisdiction  of  the  State. 

We  have  a  statute  forbidding  and  punishing  the 
poisoning  of  springs,  etc.,  with  intent  to. kill  or  injure 
any  human  being.  R.  S.  1881,  section  1909.  If  a  per- 
son should  throw  poison  into  a  running  spring,  situated 
near  the  borders  of  the  State,  with  the  intention  of 
killing  some  one  residing  beyond  the  State  line  who 
might  use  the  water,  does  that  fact  constitute  a  defense 
to  a  prosecution  of  the  offender?  We  do  not  think  so. 
And  yet  it  might  be  argued  with  equal  plausibility  as  it 
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is  here  contended,  that  as  the  law  was  intended  only  for 
the  protection  of  the  people  of  our  own  State,  no  offense 
was  committed  under  it,  unless  the  poisoning  was  done 
with  intent  to  kill  or  injure  some  one  within  the  State, 

The  primary  object  of  the  law  under  construction  is 
to  prohibit  the  killing  of  diseased  animals  in  this  State 
when  the  meat  of  such  animals  is  intended  for  food. 
Where  and  when  the  meat  is  to  be  sold  or  used  for  such 
purpose  is  a  secondary  consideration  and  need  not  be 
charged.  The  description  of  the  offense  is  complete 
when  it  is  charged  that  the  diseased  animals  were 
killed  and  that  their  meat  was  intended  to  be  sold  for 
food. 

But  it  is  further  insisted  that  the  charge  is  bad  because 
it  does  not  sufficiently  show  that  the  appellant  knew 
the  animals  to  be  sick,  diseased  or  injured  at  the  time 
they  were  killed,  or  that  he  had*  or  knew  of  any  pur- 
pose to  sell  them  for  food.  This  contention  cannot  be 
upheld.  The  charge  is  that  the  appellant  did  '^  know- 
ingly" kill  for  the  purpose  of  selling  for  food  the  ani- 
mals mentioned.  The  adverb  ''knowingly"  qualifies, 
not  only  the  verb  did  killj  but  everything  following  the 
same  and  connected  therewith,  and  will  supply  the 
place  of  a  i)06itive  averment  that  the  accused  knew  the 
facts  stated  subsequent  to  the  use  of  said  word.  See 
Brown  v.  State^  supra.  We  think  the  affidavit  and 
information  are  sufficient. 

The  only  remaining  error  relates  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  It  is  strenuously 
insisted  by  counsel  for  appellant  that  there  is  absolutely 
no  evidence  of  an  intention  to  sell  the  meat  of  the  dis- 
eased animals  for  food.  We  think  otherwise.  A  care- 
ful reading  of  the  evidence  convinces  us  that  it  was 
amply  sufficient  to   warrant   a  conviction  under  the 
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charge  made.     No  good  purpose  would  be  subserved 
by  setting  out  even  the  substance  of  the  evidence. 

These  are  all  the  errors  relied  upon,   and  we  find 
none  for  which  the  judgment  should  be  reversed. 
Judgment  afl&rmed. 

Filed  February  18,  1896. 


No.  1.928. 

Stanley  v.  Stanley. 

Husband  and  Wife. — Implied  Contract, — ^A  wife  is  not  liable  to  her 
husband  in  this  State  upon  an  implied  contract  only. 

Appellate  Procedure. — Costs. — Betaxing, — Where  no  motion  to 
retax  costs  or  to  modify  the  judgment  was  made  in  the  trial  court, 
the  action  of  the  trial  court  thereon  will  not  be  reviewed  on  appeal 

From  the  Madison  Circuit  Court. 
Ellison  &  Sprang,  for  appellant. 
W.  A.  Kittinger  and  E,  D.  Reardon,  for  appellee. 

LoTZ,  J. — The  parties  to  this  action  were  husband 
and  wife.  The  appellee  sued  the  appellant,  and  he  filed 
an  answer  in  denial,  and  another  paragraph  in  which 
he  claimed  $500  for  work  and  labor  done  on  the  appel- 
lee's farm,  and  for  taxes  paid  thereon. 

The  cause  was  tried  by  the  court  and  a  special  find- 
ing made,  on  which  conclusions  of  law  were  stated  and 
judgment  rendered  in  favor  of  appellee. 

It  is  sufficient  for  the  purposes  of  this  case  to  say  that 
the  second  paragraph  of  the  answer  is  insufficient  in  law. 
It  declares  upon  an  implied  contract  only.  In  the  case 
of  Harrell  v.  Harrell,  117  Ind.   94,   this  language    is 
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used:  ''The  relationship  between  the  parties  does, 
however,  exert  an  important  influence  upon  the  con- 
tracts of  the  wife.  It  is  doubtless  incumbent  on  the 
husband  to  show  an  express  contract  and  its  considera- 
tion, as  well  as  good  faith  and  voluntary  action.  We 
very  much  doubt  whether  he  could  recover  without 
alleging  and  proving  an  express  contract  and  its  con- 
sideration in  any  case."  The  pleading  in  this  case  does 
not  aver  an  express  contract,  nor  was  there  any  finding 
to  that  effect.  In  fact  the  finding  is  silent  upon  the 
facts  pleaded.  The  evidence  is  not  in  the  record,  and 
upon  the  facts  found  the  judgment  rendered  is  emi- 
nently right. 

The  appellant  also  complains  of  the  action  of  the  court 
in  taxing  all  the  costs  to  him.  But  as  no  motion  to 
retax  costs  or  to  modify  the  judgment  was  made,  the 
questions  are  not  properly  presented. 

Judgment  aflfirmed. 

Filed  February  18,  1896. 


No.  1,853. 

Louisville,'  New  Albany  and  Chicago  Eailway 

Company  v.  Cornelius. 

Master  and  Servant. — Safe  Place  to  Work. — Railroad  Tunnel. — 
An  employe  in  a  tunnel  has  the  right  to  assume  that  its  roof  has 
been  made  sufficiently  safe  to  work  therein,  and  he  is  not  obliged 
to  look  for  hidden  defects. 

Eyidencb. — Personal  Injury. — Railroad  Tunnel. — Dangerous  Place  to 
Work. — Minor. — Evidence  that  a  minor  of  tender  years,  having  no 
experience  in  working  in  a  tunnel,  had  worked  in  one  three  and 
one-half  days  before  he  was  injured  by  the  fall  of  loose  rock  from 
the  roof,  is  not  conclusive  that  he  knew  or  had  the  means  of  know- 
ing that  the  roof  was  unsafe. 
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PuEADma. — Complaint. — Mcuter  and  Servant. — Personal  Injury  of 
Servant, — Averment  as  to  Want  of  Knowledge  of  Danger, — An 
allegation  in  the  complaint  that  defendant's  employes  had  torn 
down  old  bents  in  the  tunnel  in  which  plaintiff  was  employed, 
leaving  nothing  between  the  debris  caused  by  their  fall,  and  the 
dirt  and  rock  forming  the  roof  to  prevent  the  loose  portion  from 
falling,  does  not  necessarily  contradict  an  allegation  that  plaintiff 
had  no  knowledge  of  the  danger,  where  it  is  also  alleged  that  he 
was  a  minor  of  tender  years,  with  no  experience  or  instruction  in 
such  work,  and  that  the  place  was  so  dark  he  could  not  see  the 
danger. 

From  Monroe  Circuit  Court. 

Field  &  Kennariy  for  appellant. 
Easty  Dunn  &  LowCj  for  appellee. 

Eeinhabd,  J. — The  appellee's  complaint  is  in  three 
paragraphs,  to  each  of  which  a  demurrer  was  overruled. 
The  action  is  for  damages  on  account  of  a  personal 
injury  alleged  to  have  been  sustained  by  appellee  while 
in  appellant's  employment  working  in  a  tunnel.  The 
objections  to  the  complaint  are  applicable  to  each  para- 
graph alike.  The  complaint  shows  that  appellant  was 
the  owner  of  a  narrow-gauge  railway  called,  *^The 
•Bedford  and  Bloomfield  Railway,"  and  lying  partly  in 
the  counties  of  Greene  and  Lawrence,  in  this  State ;  that 
at  a  place  on  said  line  of  railway  in  Greene  county,  there 
was  a  tunnel  of  about  the  length  of  1,200  feet,  through 
which  said  railway  passed ;  that  from  the  month  of 
January,  1894,  until  the  month  of  October,  1894, 
the  appellant  was  engaged  in  reconstructing  and  widen- 
ing said  tunnel  for  a  standard-gauge  road,  and  in 
removing  old  bents,  braces,  and  timbers,  and  putting  in 
new  ones;  that  on  the  23d  day  of  April,  1894,  the  ap- 
pellee, who  was  a  minor  and  a  person  of  tender  years, 
inexperienced  in  the  kind  of  work  being  done  in  the 
tunnel  and  ignorant  of  the  dangers  incident  to  such 
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work  and  too  young  and  inexperienced  to  understand 
the  same,  all  of  which  the  appellant  well  knew,  was 
employed  by  appellant  to  work  in  said  tunnel,  and  ap- 
pellant negligently  and  carelessly  failed  to  give  appellee 
any  warning  or  instructions  of  the  dangers  incident  to 
the  same;  that  appellee  worked  in  said  tunnel  until 
April  26,  1894,  when  he  received  the  injury  complained 
of ;  that  appellee  worked  with  a  gang  of  men  engaged 
in  tearing  down  old  bents  and  timbers  and  removing 
them,  and  was  subject  to  the  orders  of  one  Joseph  Miers, 
the  foreman  over  said  gang,  who  had  power  and  au- 
thority from  the  appellant  to  employ  and  discharge 
hands  and  govern  the  men  under  him,  including  the 
appellee ;  that  it  was  the  duty  of  appellant  to  furnish 
appellee  a  reasonably  safe  place  to  work,  and  to  inspect 
the  same  as  occasion  required,  which  appellant  negli- 
gently failed  to  do  ;  that  on  the  26th  day  of  April,  1894, 
said  gang  of  men,  by  order  of  said  Miers,  caused  about 
four  consecutive  old  bents  to  fall  for  the  purpose  of  remov- 
ing them,  and  the  accumulated  rocks  and  dirt  on  them 
from  said  tunnel ;  ^Hhat  there  remained  nothing  to  pre- 
vent the  loose  rock  and  dirt  in  the  top  of  said  tunnel  at 
that  place  from  falling  down  to  the  place  where  said 
timbers  fell ;  that  it  was  the  duty  of  said  appellant  and 
said  Miers  to  carefully  inspect  the  top  of  said  tunnel  at 
said  place  and  ascertain,  as  they  could  have  done, 
whether  there  was  any  loose  rock  and  dirt  liable  to  fall, 
by  .which  they  would  and  could  have  discovered  the 
dangers  and  avoided  appellee's  injury ;"  that  appellant 
wholly  and  negligently  failed  to  make,  or  cause  to  be 
made,  any  proper  inspection  of  the  top  of  said  tunnel 
at  said  place,  or  warn  the  appellee  of  its  condition ;  that 
said  place  was  quite  dark,  being  several  hundred 
feet  from  either  end  of  said  tunnel,  and  appellant  neg- 
Vol.  14—26 
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ligently  failed  to  properly  light  the  same,  by  reason 
whereof  appellee  was  unable  to  discover  the  danger  and 
peril  of  the  situation  and  had  no  knowledge  of  the  same, 
nor  of  the  loose  character  of  the  soil  and  rock  which 
appellant  carelessly  permitted  to  exist  when  appellee 
was  ordered  to  work  there;  that  on  the  26th  day  of 
April,  1894,  notwithstanding  said  acts  of  negligence, 
the  appellant,  by  its  foreman  Miers,  negligently  and 
peremptorily  ordered  the  appellee  and  others  without 
warning  to  go  into  said  place  of  danger  and  remove  the 
debris  of  fallen  timbers,  rocks  and  dirt,  which  they, 
including  the  appellee,  proceeded  to  do  at  once,  in  com- 
pliance with  said  order,  and  that  while  so  engaged  a 
large  quantity  of  rock  and  dirt  fell  from  above  striking 
the  appellee,  knocking  him  down,  etc.,  (describing  the 
injury). 

So  far  as  the  question  here  presented  is  concerned, 
there  is  no  material  difference  between  the  averments 
of  the  paragraph  set  forth  and  those  of  the  other  para- 
graphs of  the  complaint. 

The  appellant's  learned  counsel  insist  that  the  facts 
set  forth  are  a  direct  contradiction  of  the  averment  that 
appellee  was  without  means  of  knowledge  respecting 
the  danger  from  falling  stone  and  earth ;  and  that  the 
averment  that  the  men  had  torn  down  four  consecutiye 
old  bents  for  the  purpose  of  removing  them,  and  the 
lagging  of  heavy  boards  and  rock  and  dirt  that  had 
covered  them,  '^and  that  when  these  bents  were  taken 
down,  nothing  remained  between  the  debris  caused  by 
their  fall,  and  the  dirt  and  rock  constituting  the  top  of 
the  tunnel  above  them,  to  prevent  the  loose  portion 
thereof  from  falling  on  the  men,"  is  a  plain  and  explicit 
admission  that  appellee  must  have  been  aware  of  the 
danger,  had  he  exercised  his  senses,  and  hence  that  the 
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averment  that  "he  had  no  knowledge  thereof, "is  with- 
out legal  effect. 

We  cannot  concur  in  the  views  of  appellant's  counsel 
that  the  above  averments  necessarily  and  expressly  con- 
tradict  that  which  sets  up  a  want  of  knowl^ge  on  his 
part.  It  is  averred  that  the  appellee  was  a  minor  and 
a  person  of  tender  years ;  that  he  had  had  no  experi- 
ence in  such  work  and  its  attendant  dangers,  and  that 
appellant  had  not  instructed  him  therein ;  that  the 
place  where  he  was  at  work  was  so  dark  that  he 
could  not  see  the  impending  danger,  etc.  If  these 
things  were  true  he  could  not  have  been  -expected  to 
take  notice  of  the  fact  that  the  roof  was  unsafe  by 
reason  of  the  removal  of  the  old  bents  and  braces.  The 
appellant  was  in  duty  bound  to  furnish  appellee  a  safe 
place  to  work,  and  when  he  was  ordered  by  Miers  to  go 
into  the  tunnel  and  remove  the  dirt,  etc.,  he  had  a  right 
to  assume  that  the  roof  of  the  tunnel  had  been  made 
safe  enough  to  work  under.  The  fact  that  nothing 
remained  to  hold  up  the  roof  after  the  bents  and  braces 
had  been  removed  was  not  necessarily  conclusive  proof 
that  any  considerable  quantity  of  dirt  and  rock  would 
fall  from  the  roof  by  reason  of  such  removal.  Nor 
would  the  fact  that  dirt  and  debris  had  fallen  from  the 
roof  conclusively  show  that  more  was  to  follow.  The 
roof  may  have  been  composed  of  solid  rock  or  compact 
dirt,  as  appellee's  counsel  suggest,  and  as  must  be  con- 
ceded. Appellee  knew  it  was  the  master's  duty  to  have 
the  roof  inspected  before  sending  the  workmen  into  the 
tunnel,  etc.  He  may  well  have  assumed  that  this  duty 
had  been  performed.  There  is  nothing  in  the  com- 
plaint, or  either  paragraph  thereof,  to  show  that  the 
defect  in  the  roof  was  so  patent  that  in  spite  of  the  fact 
that  the  place  was  insufficiently  lighted,  the  appellee 
tmist  have  perceived  it  by  the  reasonable  exercise  of  his 
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faculties.     See  Island    Coal  Co.  v.  Risher,  13    Ind. 
App.  98,  and  authorities  there  cited. 

This  is  the  only  alleged  defect  pointed  out  to  the  com- 
plaint. We  do  not  think  the  complaint  shows  either  a 
case  of  assumed  risk  or  contributory  negligence.  The 
complaint  is  sufficient  to  withstand  the  demurrer. 

The  jury  returned  a  special  verdict,  and  it  is  insisted 
that  in  many  essential  respects  the  same  was  not  sus- 
tained by  sufficient  evidence.     This  was  assigned  as  a- 
cause  in  appellant's  motion  for  a  new  trial. 

We  have  examined  the  evidence  in  connection  with 
the  complaint  and  special  verdict,  and  think  it  fairly 
tends  to  support  the  verdict  on  all  material  points.   We 
do  not  deem  it  necessary  to  set  out  the  evidence  in  ex- 
tensOy  or  even  a  synopsis  thereof.     If  we  eliminate  from 
the  special  verdict  the  finding  that  appellant  had  knowl- 
edge of  appellee's  minority  and  inexperience,  and  his 
ignorance  of  the  dangers  of  the  service,  we  have  still 
enough  left  upon  which  to  base  a  judgment.     The  evi- 
dence tends  to  show  that  the  place  was  dark  and  the 
danger  not  open  to  the  view.     Appellee  was  hurt  by 
falling  stone  and  debris  from  the  ceiling.     The  fact  that 
nothing  supported  the  roof  except  the  lagging  of  heavy 
boards,  above  which  a  mass  of  debris  and  stone  had 
accumulated,    and   that   there   was  actual  danger   of 
its  caving  in  at  any  time,  was  not  necessarily  conclu- 
sive that  appellee  knew  of  this  danger.     The  evidence 
tends  to  show  he  did  not  know  it.     As  we  said  in  ruling 
upon  the  demurrer  to  the  complaint,  he  had  a  right  to 
assume  that  the  roof  and  ceiling  had  been  inspected, 
and  that  they  were  safe,  notwithstanding  that  when 
the  bents  were  removed  a  quantity  of  dirt  and  debris 
had  fallen  down,  for  it  must  be  remembered  that  appel- 
lee was  not  hurt  in  tearing  down  the  bents.     It  is  true 
the  appellee  had  worked  in  the  tunnel  about  three  and 
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one-half  days  when  he  was  injured,  as  the  evidence 
shows,  but  this  was  by  no  means  conclusive  that  he  had 
knowledge,  or  even  means  of  knowledge,  that  the  roof 
was  unsafe,  and  he  testifies  that  he  had  neither  knowl- 
edge of  the  danger  nor  previous  experience.  No  special 
duty  devolved  upon  the  appellee,  such  as  the  appellant 
was  bound  to  exercise,  with  reference  to  the  examina- 
tion of  the  roof  or  ceiling.  While  he  was  in  duty 
bound  to  make  use  of  his  senses  as  to  all  apparent  de- 
fects, he  was  not  obliged  to  look  for  hidden  ones,  but 
had  a  right  to  take  it  for  granted  that  he  had  been  pro- 
vided with  a  safe  place  to  work,  excepting  of  course 
such  hazards  as  were  necessarily  incident  to  the  employ- 
ment. 

Appellant's  learned  counsel  have  cited  and  made 
lengthy  quotations  from  numerous  cases  to  the  proposi- 
tion that  when  the  servant  knows  or  has  equal  oppor- 
tunity of  knowing  of  the  hazards  of  the  work  to  be 
done,  it  is  an  incident  of  the  service  which  he  assumes. 
With  this  proposition  we  have  no  fault  to  find.  On  the 
contrary  we  recognize  the  doctrine  therein  stated  as 
eminently  sound.  But  the  trouble  with  appellant's 
proposition  is,  it  has  no  application,  or  at  least  no  neces- 
sary application,  to  the  facts  proved,  or  which  the  evi- 
dence tends  to  prove.  There  is  evidence  to  show  that 
appellee,  although  he  exercised  his  faculties  properly, 
neither  knew  nor  had  any  opportunity  of  knowing  the 
precarious  condition  of  the  roof  and  ceiling.  The  jury  in 
their  verdict  found  that  he  had  no  knowledge  of  the 
condition  of  the  dirt  and  stone  over  his  head,  although 
prior  to  his  injuries  he  looked  upward  and  attempted  to 
see  the  coi^dition  of  the  roof  over  the  place  in  which  he 
was  ordered  to  work,  but  by  reason  of  smoke  from  the 
torch-lights  and  engine  and  the  partial  darkness  sur- 
rounding him.  he  was  unable  to  discover  any  stone  or 
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dirt  then  likely  to  fall  upon  him.  Hais  finding  is  amply 
sopported  by  ihe  evidence. 

What  we  have  said  disposes  of  all  the  questions  pre- 
sented by  the  record.     There  is  no  error. 

Judgment  afiJrmed. 

Filed  Febraarj  19,  1696. 


No.  1.856. 

The  Baltimore  and  Ohio  Southwestern  Railway 

Company  v.  Bagsdale. 

Appellate  PROOsmiRE. — Sustaining  Demurrer  to  Special  Answer. — 
MaUroad. — Shipping, — The  sustaining  of  a  demurrer  to  the  para- 
graph of  an  answer  in  an  action  for  injuries  to  property  during 
shipment,  in  which  the  complaint  declares  upon  the  common  law 
liability,  setting  tip  a  special  contract  of  shipment,  is  not  reYersiUe 
error,  where  a  general  denial  is  pleaded  in  another  paragraxih. 

Common  Carrisr. — Ckmtract. — Liability  forOoods  Shipped. — NegUr 
gence. — A  common  carrier  in  this  State  cannot,  by  contract,  relieve 
himself  from  liability  for  goods  shipped,  growing  out  of  its  own 
negligence  or  tortious  conduct,  or  that  of  its  agents  or  servants. 

Same.  —  CoTitra^t  of  Shipment.  —  Time  of  Presenting  Claim  for 
Damages. — A  common  carrier  may  lawfully  stipulate  that  any 
claim  for  damages  to  property  shipped,  growing  out  of  its  negli- 
gence, shall  be  made  within  ten  days  or  within  any  other  reasonable 
time. 

Plrading. — Ansioer. — Common  Carrier. —  Limitation  on  Liability. 
— Demurrer. — A  paragraph  of  an  answer  in  an  action  for  damages 
to  property  during  shipment  is  demurrable  in  so  far  as  it  attempts 
to  plead  a  contract  limitation  upon  the  amount  of  the  carrier's 
liability,  as  an  answer  to  the  whole  complaint  and  to  defeat 
recovery  entirely,  unless  it  avers  that  the  property  injured  was 
of  no  value. 

EviDKNCE. — Common  Carrier. — Special  Contract. — It  may  be  (^own 
itkBit  a  ahiiHnent  was  under  a  special  ccmtract,  under  a  genecal 
denial  of  a  complaint,  in  an  action  for  damages  to  the  property 
shipped,  declaring  upon  an  implied  contract  or  common  law  liabil- 
ity. 
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Same. — Varianoe.'-^Proof  of  SpeeicU  Contracft.-^Action  «n  Implied 
Contract. — Proof  of  a  specdal  contract  in  an  action  for  damages  to 
property  during  shipment  is  a  fatal  Tariance  from  an  averment  of 
an  implied  contract  or  common  law  liability. 

Dissenting  opinion  by  fioss,  J. 

From  the  Lawrence  Circuit  Court. 

B.  N.  PcUmer  and  Oardiner  &  Oardiner,  for  appel- 
lant. 

Matson  &  Oiles^  for  appellee. 

LoTZ,  J. — ^Tha  appellee  shipped  three  horses  OTer  the 
appellant's  railway,  extending  from  Lawrence  to  Os- 
good, within  the  State  of  Indiana.  One  of  the  horses 
was  injured  in  transit.  This  action  was  brought  to 
recoTer  the  damages  sustained. 

The  first  paragraph  of  complaint  avers  that  the  de- 
fendant undertook  to  carry  certain  horses  belonging  to 
the  plaintiff,  of  the  value  of  $5,000;  that  the  plaintiff 
agreed  to  deliver  the  horses  at  Osgood  in  good  and  safe 
condition ;  but  that  in  shipping  the  horses  the  defend- 
ant, by  its  agents  and  servants,  carelessly  and  negli- 
gently ran  an  engine  and  train  of  cars  against  the  car 
in  which  the  horses  were  being  shipped,  with  such  foroe 
and  violence,  that  one  of  the  horses  was  thrown  upon 
the  floor  of  the  car,  thereby  wounding  and  forever  dis- 
abling such  horse,-  to  the  plaintiff's  damage  in  the  sum 
of  $1,500. 

The  second  paragraph  alleges  that  the  plaintiff  ship- 
ped the  horses  over  defendant's  road  and  agreed  to  and 
did  pay  a  freight  charge  therefor,  in  consideration  of 
which  the  defendant  undertook  to  safely  carry  tbe 
borae  from  Bedford  to  Osgood;  that  the  defendant 
did  not  safely  carry  said  horses,  but  permitted  one  of 
tfaem  to  become  crij^led  and  disabled  while  in  tracieit, 
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all  without  the  fault  of  the  plaintiff  and  to  his  damage 
in  ?1,500. 

The  appellant  insists  that  the  first  paragraph  is  bad 
because  it  does  not  aver  that  the  particular  horse  in- 
jured was  of  any  value,  and  that  the  second  is  bad 
because  it  does  not  aver  that  any  of  the  horses  were  of 
any  value. 

Each  paragraph,  however,  does  aver  that  a  horse 
was  injured,  and  that  the  plaintiff  sustained  damages 
on  account  thereof  in  the  sum  of  $1,500.  The  word 
*' damages,"  as  here  used,  imports  a  pecuniary  loss.  To 
say  that  damages  flow  from  an  injury  done  to  specific 
property,  implies  that  the  property  injured  is  valuable. 
The  objections  are  not  well  taken. 

The  appellant  filed  an  answer  in  two  paragraphs. 
The  first  was  a  general  denial.     The  second  averred,  in 
substance,  that  the  horses  were  shipped  in  pursuance  of 
a  special  written  contract  or  bill  of  lading  duly  executed 
between  the  plaintiff  and  defendant,  in  which  it  was 
stipulated,  among  other  things,    ''that  said  company 
shall  in  no  case  be  hable  to  answer  for  damages  on 
account  of  accident,  delay,  loss  or  injuries  to  said  stock, 
unless  such  accident,  delay,  loss  or  injuries  shall  have 
been  caused  by  the  gross  and  wanton  negligence  of  said 
company's  agents  or  servants ; "  and  that  in  consider- 
ation of  certain  risks,  duties  and  liabiUties  assumed  by 
the  shipper,    the  defendant  would  ship  the  stock  at 
greatly  reduced  rates,  of  which  plaintiff  elected  to  avail 
himself ;  and,  it  was  further  stipulated,  ''that  in  case  of 
any  loss  or  damage  on  its  line  for  which  the  party  of 
the  first  part  may  be  responsible  under  this  contract, 
such  responsibility  shall  be  and  is  hereby  limited  to 
$100,  for  each  horse,  mule,  or  jack.     *  ^  *    *    *     Said 
sums  are  agreed  upon  as  a  maximum  valuation  of  the 
stock  shipped ;  but  in  no  case  shall  this  company  be  lia- 
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ble  for  a  greater  amount  than  the  actual  value  of  the 
animal  at  the  time  and  place  of  shipment ;  and  all  loss 
and  damage  which  may  occur  to  said  stock  from  what- 
ever cause,  for  which  claim  is  not  made  in  writing 
within  ten  days  and  before  said  stock  is  mingled  with 
others,  to  the  general  freight  agent  of  the  party  of  the 
first  part,  is  hereby  released  and  forever  discharged; 
and  no  action  on  this  contract,  or  to  recover  damages  on 
account  of  delay  or  loss  or  injuries  to  said  stock,  shall 
be  brought  after  six  months  from  the  date." 

It  is  further  averred  that  no  claim  in  writing  was 
made  within  ten  days,  nor  at  any  time.  The  pleading 
concludes  by  asking  that  the  plaintiflP  take  nothing  and 
that  the  defendant  recover  his  costs. 

A  demurrer  for  want  of  facts  was  sustained  to  this 
paragraph,  and  this  is  one  of  the  errors  assigned. 

It  is  the  law  in  this  State,  that  a  common  carrier  can- 
not, by  contract,  screen  himself  from  liability  growing 
out  of  his  own  negligent  or  tortious  conduct,  or  that  of 
his  agents  pr  servants.  Such  contracts  are  against  pub- 
Uc  policy,  for  if  permitted  they  might  put  an  end  to  all 
liability  and  encourage  carelessness.  Ohio  &  Miss.  R. 
W.  Co,  V.  Selbj/,  47  Ind.  471 ;    Wood  Railroads,  1886. 

Nor  can  the  carrier,  in  such  cases,  limit  the  amount 
of  the  recovery.  Railway  Co,  v.  Wynn,  88  Tenn.  320. 
Although  he  may  agree  with  the  shipper  beforehand 
upon  the  value  of  the  property,  which  value  shall  be 
conclusive  as  to  the  carrier's  liability  in  case  the  goods 
are  lost.     Hart  v.  Pennsylvania  Co.,  112  U.  S.  331. 

In  the  case  last  cited  the  bill  of  lading  contained  this 

stipulation :  '^on  the  condition  that  the  carrier  assumes 

a  liability  on  the  stock  to  the  extent  of  the  following 

agreed  valuation:     If  horses  or  mules,  not  exceeding 

$200  each,  etc.'* 

There  are  also  cases  which  hold  that,  if  the  bill  of 
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lading  contain  a  prorision  fairly  entered  into,  limiting 
the  carrier's  liability  at  a  given  sum  for  each  of  several 
animals,  and  such  limitation  is  based  upon  a  reduction 
in  the  charge  made  for  the  transportation,  such  limita- 
tion is  valid,  although  the  actual  value  of  each  animal 
is  much  larger  and  the  loss  is  the  result  of  the  carrier's 
negligence.  St.  Louia^  etc^  JB.  W.  Co.  v.  Weakly^  50 
Ark.  397 ;  Squire  v.  N.  Y.  Cent.  R.  B.  Co.,  9S  Mass. 
239;  Richmond,  etc.,  R.  R.  Co.  v.  Payne,  SO  Va.  48t 
(6  L.  E.  A.  849).  Whether  or  not  this  rule  prevails 
in  this  State  it  is  unnecessary  for  us  to  determine  in 
the  decision  of  this  case. 

The  carrier  may  also  lawfully  stipulate  that  any  claim 
for  damages  growing  out  of  the  carrier's  neghgence 
shall  be  made  within  a  reasonaUe  time ;  and  ten  days 
has  been  held  to  be  a  reasonable  time.  Case  v.  Cleve- 
land,  etc.,  R.  W.  Co.,  11  Ind.  App.  517. 

The  paragraph  of  answer  under  consideration  states  a 
good  defense,  in  so  far  as  it  pleads  a  special  contract  in 
bar  of  the  implied  or  common  law  UabiUty  declared  on. 
in  the  complaint,  and  this  rule  applies  to  each  stipula- 
tion and  its  breach.     It  is  also  good  in  so  far  as  it  pleads' 
that  no  claim  in  writing  was  made  within  ten  days. 
But  in  so  far  as  it  attempts  to  plead  a  limitation  upon 
the  liability  of  $100,  it  is  insufficient,  for  it  purports  to 
answer  the  whole  complaint  and  to  defeat  a  recovery 
entirely.     It  is  not  averred  that  the  horse  injured  was 
of  no  value.     A  full  defense  founded  upon  this  clause  of 
the  contract  cannot  be  good,  imless  it  avers  that  the 
property  injured  was  of  no  value,  for  it  admits  a  partial 
liability. 

Conceding  that  the  paragraph  was  sufficient,  was  it 
reversible  eiTor  to  sustain  a  demurrer  to  it? 

The  complaint  declares  upon  the  common  law  liability. 
It  did  not  declare  upon  the  special  contract,  the  bill  of 
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lading.  It  seems  to  be  settled  b  j  the  dedsions  in  this 
State,  that  if  the  shipper  declares  upon  an  impHed  con- 
tract, or  the  common  la-w  liability,  acid  it  appears  that 
the  shipment  was  made  in  pursuance  of  a  special  con- 
tract or  bill  of  lading,  he  must  fail.  The  moment  it 
appears  that  the  contract  is  a  special  one,  and  was  not  an 
implied  one,  there  is  a  fatal  Tarianoe,  and  it  would  be 
the  duty  of  the  court  to  instruct  or  find  for  the  defend- 
ant. Indianapolis,  etc.,  R.  W.  Co.  y.  Forsythe,  4 
Ind.  App.  326 ;  Hall  v.  Pennsylvania  Co.,  90  Ind.  469. 

The  defendant  may  show,  under  the  general  denial, 
that  it  is  not  liable  upon  an  implied  contract,  but  that 
the  obligation  arose  out  of  a  special  contract.  It  was  so 
expressly  ruled  by  this  court  in  Crum  v.  Yundt,  12 
Ind.  Aj^.  308. 

The  action  was  not  on  the  special  contract.  Was  it 
therefore  necessary  to  answer  this  breach  specially  ?  If 
so,  then  it  was  reversible  error  to  sustain  the  demurrer. 
But,  as  we  have  seen,  a  special  contract  of  itself  defeats 
the  action  without  more.  The  ten  day  limitation  is  a 
special  contract,  the  release  from  liability  is  a  special 
contract.  The  moment  it  was  made  to  appear  that 
there  was  a  special  contract  the  plaintiff  would  have 
been  defeated  without  reference  as  to  whether  he  had 
compUed  with  these  stipulations.  It  was  not  necessary 
therefore  to  specially  plead  these  stipulations  and  their 
breach  in  order  that  the  defendant  might  avail  itself 
of  this  defense.  It  could  be  given  under  the  general 
denial  The  second  paragraph  did  not  contain  anything 
but  what  might  have  been  given  under  the  general 
deniaL  It  was  not  reversible  error  to  sustain  the  de- 
murrer to  it.  The  appellant  was  not  harmed  thereby, 
for  it  could  have  made  the  same  proof  under  another 
paragraph. 

The  record  does  not  contain  the  evidence  in  full,  only 
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the  brief  notes  made  by  the  presiding  judge  are  em- 
bodied in  it.  It  does  not  appear  from  this  evidence  that 
any  special  contract  or  bill  of  lading  was  given  in  evi- 
dence. There  being  a  failure  to  show  a  special  contract, 
the  recovery  must  be  presumed  to  have  been  upon  the 
common  law  liability. 

Several  objections  are  made  to  the  special  findings  of 
the  court,  but  the  findings  are  sufficient  to  support  a 
judgment  upon  the  common  law  liability. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  February  19,  1896. 

Dissenting  Opinion. 

Ross,  J. — The  appellee,  in  his  complaint,  seeks  to 
recover  damages  from  the  appellant  for  a  breach  of  its 
common  law  duty  as  ,a  common  carrier  for  hire,  in  the 
transportation  of  a  horse. 

The  appellant,  in  addition  to  an  answer  of  general 
denial,  filed  a  special  answer  as  follows : 

The  defendant  further  answering,  and  each  paragraph 
thereof,  says :     That  on  the  27th  day  of  July,  1894,  the 
plaintiff  did  ship  by  the  defendant's  road   three  certain 
horses,  from  the  station  at  Bedford,  Indiana,  to  Osgood, 
Indiana,  a  station  on  defendant's  line  in  Ripley  county, 
Indiana ;  that  the  plaintiff  and  defendant  entered  into 
a  written  contract  at  the  time  the  said  three  horses  were 
shipped  from  Bedford,  Indiana,  to   Osgood,  Indiana, 
where,  by  the  terms  of  said  contract,  the  plaintiff  in  con- 
sideration of  the  reduced  rates  for  shipping  the  said 
three  horses,  the  plaintiff  agreed  that  the  defendant,  in 
no  case,  should  be  liable  to  answer  in  damages  for    or 
on  account  of  accident,  delay,  loss  or  injury  to  the  said 
stock,  a  copy  of  the  said  contract  is  filed  herewith,  and 
made  a  part  of  the  answer,  and  marked  exhibit  '*  A." 
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«*  Exhibit  *A/ 

'  ^  Ohio  and  Mississippi  Railway. 

^*live  stock  contract. 

^'Bedford,  Indiana,  Station,  July  2rth,  A.  D.  1894. 

' '  It  is  hereby  agreed  by  and  between  the  Ohio  and  Mis- 
sissippi Eailway  Company,  party  of  the  first  part,  and 
William  Ragsdale,  party  of  the  second  part,  that  the 
party  of  the  first  part  will  carry  live  stock  without 
limiting  its  liabilities,  by  contract,  and  that,  where  cer- 
tain risks,  duties  and  liabilities  are  assumed  by  the  ship- 
pers, as  hereinafter  specified,  it  will  forward  the  same 
at  greatly  reduced  rates,  and  guarantee  that  the  freight 
thereon  from  the  point  of  shipment  to  the  point  of  desti- 
nation shall  not  exceed  the  rate  of  $16.00  per  car. 

^  *  It  is  further  agreed,  that  in  this  instance  the  party  of 
second  part  elects  to  avail  himself  of  the  reduced  rates, 
and  has  delivered  on  the  cars  of  the  party  of  the  first 
part  the  following  described  live  stock,  to- wit : 

'*  Consignee  and  Destination.    Description  of  Stock.   Car  Numbers. 

*' Wm.  Ragsdale,  3  Horses.  (11,897) 

'*  Osgood,  Indiana.  (B.  &  C.) 

** Charges  % Paid  $16.00. 

*  *  And  in  consideration  of  the  same  being  shipped  at 
said  reduced  rates,  and  of  said  guaranty,  it  is  further 
agreed: 

^*  First.  That  the  party  of  the  first  part  shall  trans- 
port said  stock  over  the  line  of  its  railway  to  its  desti- 
nation, if  the  same  be  on  its  line  of  railway,  to  be  there 
delivered  to  the  consignee  or  his  order ;  or  if  the  point 
of  destination  be  beyond  the  line  of  its  railway,  with 
some  carrier  whose  line  forms  a  part  of  the  route  to 
destination,  it  being  expressly  understood  and  agreed 
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that  the  liability  of  this  railway  shall  cease  when  said 
property  shall  be  delivered  by  this  company  to  such  con- 
necting carrier. 

' '  Second.  The  party  of  the  second  part  agrees  that 
said  company  shall  in  no  case  be  liable  to  answer  for 
damages  on  account  of  accident,  delay,  loss  or  injuries 
to  said  stock,  unless  such  accident,  delay,  loss  or  injuries 
shall  have  "been  caused  by  the  gross  and  wanton  negU- 
gence  of  «dd  company,  l^tfor  servant. 

^ '  Third.  Said  company  agrees,  if  the  shipment  con- 
sists of  one  or  more  cars  of  stock  belonging  to  one  owner, 
to  carry  free  on  the  train  with  said  stock,  to  take  care 
of  the  same,  the  persons  named,  not  to  exceed  one  man 
for  one  car  or  more,  two  men  for  four  cars  or  more,  and 
three  men  for  eight  cars  or  more,  no  i)erson  shall  be  bo 
carried  except  the  owner  or  his  employe  or  employes, 
who  shall  have  first  his  or  their  name  or  names  in  ink, 
on  this  contract,  and  on  a  dupHcate  hereof,  at  the  place 
indicated  therefor,  and  in  the  presence  of  the  agent  by 
whom  this  agreement  is  signed.  And  it  is  understood 
that  said  owner,  his  employe  or  employes,  so  signing 
this  contract,  shall  be  carried  at  their  own  risk  of  per- 
sonal injury,  except  when  caused  by  the  gross  negligence 
or  wilful  misconduct  of  the  party  of  the  first  part,  in 
forwarding  the  train  with  said  stock,  this  contract 
entitling  them  to  ride  on,  such  train  only. 

*'And  the  party  of  the  second  part  so  shipping  one  or 
more  cars  of  stock  as  aforesaid,  agrees  that  he  will  load 
and  unload  the  same  at  his  own  risk  and  expense,  take 
the  entire  care  and  control  of  it  on  the  trip,  feed  and 
water  it  at  his  own  risk  and  expense,  in  case  of  delay 
from  any  cause  whatever,  and  at  proper  intervals  on 
the  route,  see  that  the  cars  are  in  good  condition,  prop- 
erly loaded,  and  securely  fastened,  and  that  he  does  and 
will  assume  all  risk,  and  agrees  that  the  party  of  the 
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first  part  shall  not  be  held  responsible  for  anr  loss  or 

unloading  said  stock,  either  from  orerloading,  beat, 
suffocation,  disease,  weakness,  getting  down,  or  injured 
or  killed  in  the  cars,  yieiousness^  injuring  or  killing 
each  other,  want  of  care,  food  or  water,  remaining  too 
long  in  the  cars,  escapes  from  any  cause,  delays  caiiised 
by  fire,  storm,  obstruction  of  track,  broken  rails,  failure 
of  machinery  or  cars,  want  of  feed,  or  any  other  cause 
incident  to  railroad  transportation,  except  fraud  or  gross 
negligepce  in  forwarding  the  particular  cars  in  which 
said  stock  is  loaded. 

'  'And  if  such  owner  or  his  employe  or  employes,  being 
entitled  to  accompany  the  stock,  fail  to  do  so,  the  ship- 
ment shall  be  in  all  respects,  at  the  owner's  risk  in  the 
same  manner  as  if  he  or  they  had  accompanied  it.  And 
if  in  such  case,  after  signing  this  contract,'  the  owner, 
his  employe  or  employes,  abandon  the  stock,  either 
before  or  after  it  has  left  the  station,  without  first  giv- 
ing notice  in  writing  to  the  agent  signing  this  contract 
of  their  intention  to  do  so,  said  owner  will  be  charged 
and  agrees  to  pay  first  class  rates  per  hundred  pounds 
on  the  shipment,  such  extra  charge  in  no  respect  to 
affect  or  alter  the  terms  and  conditions  of  this  contract. 
But  in  no  case  shall  this  company  be  obliged  to  carry 
one  or  more  cars  of  horses  or  mules  unless  the  same  are 
accompanied  by  the  owner,  his  employe  or  employes. 

'*  Fourth.  This  company  does  not  agree  to  transport 
live  stock  by  any  particular  train,  within  any  specified 
time,  nor  in  time  for  any  particular  market ;  nor  is  it  to 
be  responsible  for  any  loss  or  damage  occurring  by 
refusal,  failure  or  inability  of  a  connecting  line  to 
receive  and  forward  the  stock  after  tender  of  delivery. 
Actual  delivery  to  this  company  shall  not  commence 
until  the  stock  is  placed  in  the  car,  and  its  responsibility 
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shall  cease  upon  the  delivery  of  the  car  at  the  station  to 
which  consigned.  And  it  is  further  agreed  that  the 
consignor  and  consignee  shall  load  and  unload  the  stock, 
and  if  a  whole  car  be  used,  the  owner  shall  first  examine 
it,  and  if  he  accepts  it,  this  company  shall  not  be  held 
liable  for  any  loss  or  damage  occasioned  by  defects  in 
its  construction  or  cx)ndition. 

**  Fifth.  It  is  further  agreed  that  in  case  of  any  loss 
or  damage  on  its  line  for  which  the  party  of  the  first 
part  may  be  responsible  under  this  contract,  such 
responsibility  shall  be,  and  is  hereby  limited  to  $100  for 
each  horse,  mule,  stallion  or  jack ;  $76.00  for  each  cow, 
steer  or  bull ;  $15.00  for  each  fat  hog  or  fat  calf,  and 
$5.00  for  each  sheep,  lamb,  stock-hog  or  stock-calf,  and 
if  a  full  car  of  stock  be  shipped,  the  total  responsibility 
of  the  company  for  the  same  is  limited  to  $1,200.  Said 
sums  are  agreed  upon  as  a  maximum  valuation  of  the 
stock  shipped.  But  in  no  case  shall  this  company  be 
liable  for  a  greater  amount  than  the  actual  value  of  the 
animal  at  the  time  and  place  of  shipment.  And  all  loss 
and  damage  which  may  occur  to  said  stock  from  what- 
ever cause,  for  which  claim  is  not  made  in  writing 
within  ten  days,  and  before  said  stock  is  mingled  with 
each  other,  to  the  general  freight  agent  of  the  party  of 
the  first  part,  is  hereby  released  and  forever  discharged ; 
and  no  action  on  this  contract,  or  to  recover  damages 
on  account  of  delay,  or  loss,  or  injuries  to  said  stock, 
shall  be  brought  after  six  months  from  this  date. 

^ '  The  party  of  the  second  part  further  agrees  that  he 
fully  understands  and  assents  to  the  terms  of  this  con- 
tract, and  that  the  same  shall  apply  to  each  and  every 
one  of  the  carriers  in  the  route  to  destination. 

^  *  In  witness  whereof    the  parties  hereunto  set  their 


NOVEMBER  TERM,  1895— Vol.   14.         41T 


Baltimore  and  Ohio  Southwestern  Railway  Company  v.  Ragsdale. 


hands  and  seals  in  duplicate,  the  day  and  year  above 
written. 

'*The  Ohio  and  Mississippi  Railway  Co., 

'*By  C.  M.  Agnew,  [seal.] 

"Agent  for  0.  &  M.  Ry.  Co. 
"Wm.  Ragsdale,         [seal.] 
"Owner  and  Shipper." 
And  it  was  further  stipulated  and  agreed  by  the  terms 
of  this  said  contract,  that  in  case  of  any  loss  or  damage 
on  its  line,  for  which  the  defendant  would  be  liable  or 
responsible,*  such  responsibility  shall  be  limited  to  Si 00 
for  each  horse,  mule  or  stallion,  and  defendant  says  that 
it  did  carry  and  deliver  the  said  horses  to'  the  point  of 
destination  in  a  good  and  safe  condition,  by  and  under 
the  terms  of  its  said  written  contract  with  plaintiff  made 
and  entered  into  on  the  27th  day  of  July,  1894,  herein- 
before mentioned. 

And  defendant  further  says  that  by  the  terms  of  the 
said  written  contract,  it  was  stipulated  and  agreed  that 
for  all  loss  or  damages  to  the  stock  from  whatsoever 
cause,  for  which  claim  was  not  inade  in  writing  within 
ten  days,  and  before  the  stock  was  mingled  with  other, 
to  the  general  freight  agent  of  the  company,  the  defend- 
ant should  be  and  is  forever  released  and  discharged  from 
liability,  and  defendant  says  that  no  claim  in  writing 
was  made  to  the  general  freight  agent  of  the  company 
of    defendant  within  ten   days  from  the  time  of    the 
alleged  injury  to  the  said  horse,  nor  has  any  claim  of 
any  kind  ever  been  made  in  writing  to  the  general 
freight  agent  of  the  defendant  company.     And  defend- 
ant says  that  the  horse  mentioned  in  plaintiff's  com- 
plaint, is  one  of  the  three  horses  mentioned  and  set  out 
in  the  written  contract  herewith. 

And  the  defendant  says  that  in  writing  the  said  con- 
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tract  on  the  27th  day  of  July,  1894,  there  was  a  mutual 
mistake  occurred  at  the  time  of  writing  the  same,  that 
the  contract  was  made  between  the  plaintiff  and  defend- 
ant, but  that  in  writing  the  same  out,  and  reducing  the 
same  to  writing,  the  agent  of  this  company  inadveri^ntly 
and  by  mistake  omitted  to  erase  the  words  Ohio  and 
Mississippi  from  said  contract,  and  inseri;  the  words  Bal- 
timore and  Ohio  Southwestern ;  that  it  was  the  inten- 
tion of  the  pariiies  to  inserij  ''Baltimore  and  Ohio  South- 
western," but  by  mutual  mistake  they  were  omitted, 
and  defendant  asks  the  mistake  in  said  contract  be  cor- 
rected, and  that  said  contract  be  made  to  conform  to 
the  intention  of  the  pari;ies,  and  be  made  to  read  Balti- 
more and  Ohio  Southwestern,  wherever  the  same  now 
reads  ''Ohio  and  Mississippi." 

And  .defendant  says  that  the  Ohio  and  Mississippi 
Railway  had  but  recently  been  consolidated  with  the 
defendant's  road  under  the  name  and  style  of  the  Balti- 
more and  Ohio  Southwestern  Railway  Co.,  and  that  the 
agent  of  defendant  at  Bedford,  Indiana,  in  writing  and 
signing  the  name  to  the  said  contract,  through  force  of 
habit  and  by  mistake,  allowed  the  name  of  Ohio  and 
Mississippi  Railway  Company  to  remain  to  said  contract 
and  signed  the  same  as  the  Ohio  and  Mississippi  Rail- 
way Company,  when  he  intended  to,  and  did  intend  at 
the  time  to,  but  by  mistake  and  force  of  habit  did  put 
the  said  Ohio  and  Mississippi  Railway  Company's  name 
instead  of  the  name  of  defendant  as  was  intended ;  that 
at  the  time  said  contract  was  executed  there  was  no 
Ohio  and  Mississippi  Railway  Company  in  Lawrence 
county,  nor  in  the  State  of  Indiana,  the  said  company 
•having  been  consolidated  with  the  defendant  company, 
prior  to  the  signing  of  the  said  contract ;  that  said  con- 
tract is  the  contract  of  the  plaintiff  and  defendant  made 
by  them  at  the  time  the  said  horse  was  so  shipped  as  set 
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out  in  complamt,  and  is  the  contract  upon  which,  and 
by  virtue  of  which  said  horse  was  so  shipjjed  by  the 
plaintiff  on  defendant's  road,  and  was  treated  by  the 
plaintiff  and  defendant  as  the  contract,  and  acted  upon 
as  the  contract  between  them,  and  the  plaintiff  accepted 
the  same  as  the  contract,  and  paid  thereon  all  that  was 
due  this  defendant,  to-wit:  the  sum  of  $16.00,  and 
accepted  the  same  as  the  contract  between  the  plaintiff 
and  defendant  and  acted  upon  the  same,  and  did  ship 
his  stock  upon  the  same,  and  paid  money  upon  the  same. 
Wherefore,  defendant  says  that  the  plaintiff  should 
take  nothing,  and  defendant  asks  judgment  for  costs, 
and  that  the  plaintiff  be  estopped  from  prosecuting  this 
action  further,  and  that  the  costs  herein  be  taxed  to  the 
plaintiff. 

To  this  answer  a  demurrer  for  want  of  facts  was  sus- 
tained. 

The  majority  of  the  court,  while  admitting  that  the 
answer  states  a  good  defense  to  plaintiff's  cause  of 
action,  hold  that  the  error  in  sustaining  the  demurrer 
thereto  was  harmless,  upon  the  theory  that  appellant 
coidd  have  proven  the  defense  thus  pleaded  under  its 
answer  of  general  denial. 

It  is  so  well  settled  that  it  seems  hardly  necessary  to 
cite  authorities,  that  if  a  shipper  sue  a  common  carrier 
for  the  breach  of  its  common  law  duty,  and  the  evidence 
disclose  that  the  freight  was  accepted  and  carried  under 
a  special  contract,  he  cannot  recover.  IndianapoliSy 
etc.,  R.  W,  Co,  V.  Forsythe,  i  Ind.  App.  326; 
Lake  Shore,  etc.,  B.  W.  Co,  v.  Bennett,  89  Ind.  457; 
Hall,  Exr.,  v.  Pennsylvania  Co,,  90  Ind.  459 ;  Bartlett 
V.  Pittsburgh,  etc,  B.  W,  Co,,  94  Ind.  281. 

It  may  be  conceded  that  it  is  usually  the  rule  that 
under  a  general  denial  the  defendant  may  prove  any 
fact  that  negatives  the  allegations  of  the  plaintiff's  com- 
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plaint.  When  that  is  true,  if  the  defendant  pleads 
speciallj  any  defense  which  he  is  entitled  to  prove  under 
the  general  denial  also  pleaded,  it  will  be  harmless  error 
to  sustain  a  demurrer  to  such  special  answer. 

*^  An  answer  of  general  denial  controverts  the  mate- 
rial allegations  of  the  complaint  or  the  paragraph  thereof, 
to  which  the  answer  is  addressed.  If  a  fact  constituting 
a  defense  would  tend  to  negative  a  material  allegation 
of  the  complaint,  it  need  not  be  specially  pleaded  ;  other- 
wise it  is  new  matter,  and  should  be  pleaded  specially." 
Pittsburgh^  etc,  R.  W,  Co.  v.  Racer,  5  Ind.  App.  209. 

Under  the  allegations  of  his  complaint  the  appellee 
was  entitled  to  recover  when  he  had  proven  that  the 
appellant  had  accepted  his  horses  to  be  shipped  from 
Bedford  to  Osgood,  that  they  were  in  good  condition 
when  delivered  to  appellant  aboard  its  car,  and  that 
upon  their  arrival  at  Osgood  one  was  injured,  showing 
the  extent  of  injury  and  depreciation  of  its  value  on 
account  thereof.     This  would  establish  the  appellant's 
liability  as  a  carrier  under  an  imphed  contract,  such  as 
the  law  imputes  when  no  special  contract  of  carriage  is 
entered  into,  and  under  which  the  law  imposes  certain 
defined  duties,  among  which  is  the  duty  to  carry  safely. 
Having  declared  upon  the  violation  of  a  duty  of  the 
appellant  as  a  common  carrier,  proof  that  the  stock  was 
accepted  and  shipped  under  a  special  contract  would  be 
to  negative  the  fact  that  it  was  accepted  and  shipped 
under  an  implied  contract.     But  proof  that  appellee  had 
released  his  claim  would  not  be  a  negation  of  any 
material  allegation  of  the  complaint  any  more  than  in 
a  suit  to  foreclose  a  mortgage  proof  that  the  plaintiff 
had  released  his  mortgage,  or  in  a  suit  on  a  note  proof 
that  it  had  been  paid,  would  be  a  denial  of  their  exe- 
cution. 

**  Under  a  mere  denial  of  any  allegation,  no  evidence 
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shall  be  introduced  which  does  not  tend  to  negative 
what  the  party  making  the  allegation  is  bound  to 
prove."     Section  377,  R.  S.  1881  (section  380,  Bums 
R.  S.  1894.) 

And  the  Supreme  Court  in  Pfaffenherger  v.  Flattery 
98  Ind.  121,  referring  to  the  above  section  of  the  statute 
says :  *  *  This  court  in  construing  the  provision  of  the 
statute  above  cited,  and  similar  provisions  in  former 
statutes,  has  often  held  that  every  fact  which  goes  to 
defeat  the  cause  of  action,  and  which  the  plaintiff  is  not 
bound  to  prove  in  order  to  make  out  his  case,  must  be 
alleged  in  the  answer.  Baker  v.  Kistler,  13  Ind.  63 ; 
Hubler  v.  Pullen,  9  Ind.  273 ;  Adams  Express  Co.  v. 
Darnell,  31  Ind.  20 ;  Louisville,  etc.,  R.  B.  Co.  v.  Orr, 
84  Ind.  50  ;  Hill  v.  Hagaman,  84  Ind.  287." 

In    the  case  of    the    Western    Union    Tel.    Co.    v. 
Scircle,  103  Ind.  227,  the  appellee  sued  to  recover  for  a 
failure  to  deliver  a  message  promptly.     He  recovered 
judgment  in  the  court  below,  and  upon  appeal  one  of 
the  specifications  of  error  assigned  called  in  question 
the  ruling  on  appellant's  motion  for  a  new  trial.     In 
considering  this  question  the  court  says:     *'It  is  con- 
tended that  the  finding  of  the  trial  court  is  wrong  upon 
the  evidence,  for  the  reason  that  it  appears  that  the 
claim  was  not  presented  within  the  time  limited  by  the 
contract,  and  we  are  referred  to  the  cases  of  Western 
Union  Tel.  Co.  v.  Jones,  95  Ind.  228  (48  Am.  R.  713); 
Western  Union  Tel.  Co.  v.  Pendleton,  supra;  Western 
Union  Tel.  Co.  v.  McKinney,  5  Texas  L.  Review  173; 
Western  Union  Tel.  Co.  v.  Pells,  2  Texas  L.  Review 
276  ;   Young  v.  Western  Union  Tel.  Co.,  65  N.  T.  163, 
and  Heimann  v.  Western  Union  Tel.  Co.,  57  Wis.  562. 
We  do  not  question  the  soundness  of  the  general  doc- 
trine that  a  rule  of  a  telegraph  corporation  making  a 
reasonable  regulation  as  to  the  time  within  which  claims 
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shall  be  presented  is  valid,  but  we  do  not  believe  that 
the  rale  can  avail  in  an  action  to  recover  a  statutory 
penalty,  unless  the  defense  is  specially  pleaded.  A 
defense  founded  upon  a  corporate  rule  limiting  the  time 
within  which  claims  shall  be  presented  is  an  aflSrmative 
defense,  and  not  available  under  the  general  denial. 
Where  an  acti6n  is  founded  on  a  statute,  all  the  facts 
that  a  plaintiff  need  allege  or  prove  are  such  as  bring 
the  case  within  the  statute,  and  where  a  defendant  relies 
upon  a  defense  which  confesses  and  avoids  the  case 
made  by  the  complaint,  he  must  plead  it  specially.  It 
would  be  a  plain  violation  of  the  letter  and  spirit  of  our 
code  to  permit  such  a  defense  as  that  now  urged  to  be 
made  available  under  the  general  denial,  and  it  would 
also  be  in  open  hostility  to  a  long  line  of  decisions.  As 
there  was  no  affirmative  answer  in  this  case,  the  defense 
that  the  appellant  here  urges  is  unavailing."  Westem 
Union  Tel.  Co.  v.  Trumbull^  1  Ind.  App.  121. 

In  the  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Racer, 
supra,  the  second  paragraph  of  the  complaint  declared 
upon  the  railroad  company's  violation  of  a  duty  it  owed 
as  a  common  carrier,  namely,  to  carry  without  unneces- 
sary delay,  and  not  upon  a  special  contract.     To  this 
paragraph  of  the  complaint,  the  company  answered  that 
it  had  sufficient  equipment  to  carry  all  stock  that  was 
ordinarily  offered  for  transportation,  but  that  at  the 
time  complained  of,  there  was  an  unusual  demand  for 
cars,  and  on  that  account  it  was  not  able  to  furnish  cars 
and  ship  the  appellant's  stock  as  soon  after  demand  for 
cars  as  was  its  custom,  but  that  it  did  furnish  the  cars 
and  transport  the  stock  as  soon  as  it  was  able  to  do  so, 
not  interfering  with  the  rights  of  others  at  other  places, 
who  had  demanded  cars  and  offered  their  stock  for  ship- 
ment before  the  api)ellant  had.     In  the  court  below  a 
demurrer  was  sustained  to  this  answer  and  on  appeal 
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this  court  held  that  the  ruling  was  erroneous,  although 
the  appellant  had  in  an  answer  of  general  denial  which 
required  the  appellee  under  the  allegations  of  his  com- 
plaint to  prove  unnecessary  delay  in  transporting  the 
stock. 

All  of  my  colleagues  who  concur  in  the  prevailing 
opinion  agree,  I  believe,  that  the  second  paragraph  of 
api)ellant's  answer  is  good,  in  that  it  sets  up  a  waiver 
by  appellee  of  his  right  of  action  because  he  made  no 
claim  therefor  in  writing  in  ten  days  after  the  horse 
was  injured,  the  only  difference  between  us  being  that 
they  think  the  error  in  sustaining  the  demurrer  thereto 
was  harmless,  because  the  appellant  already  had  in  an 
answerof  general  denial.  wMe  I  think  theeVror  harm- 
f ul  because  the  defense  pleaded  specially  was  not  admis- 
sible under  the  general  denial. 

In  Cosby.  Cleveland,  etc.,  R.  W.  Co.,  11  Ind.  App. 
517,  the  plaintiff  (appellant)  sued  the  defendant  (appel- 
lee) upon  a  special  contract  of  carriage,  in  which  appel- 
lant agreed  that  if  any  injury  or  loss  occurred  to  the 
stock  in  transportation,  the  appellee  should  not  be  liable 
therefor,  unless  he  presented  to  it  a  claim  therefor 
within  ten  days  from  the  time  of  the  removal  of  the 
stock  from  the  car,  and  the  court  held  that  the  agree- 
ment on  appellant's  part  to  present  a  claim  to  appellee 
within  ten  days  from  the  time  he  removed  his  stock 
from  the  car  or  waive  his  right  therefor,  was  not  only 
rea-sonable,  but  that  in  a  suit  upon  the  special  contract 
of  carriage  he  must  prove,  before  he  would  be  en- 
titled to  recover,  that  he  had  presented  to  the  com- 
pany his  claim  within  the  time  specified  in  the  contract; 
that  the  presenting  of  the  claim,  within  the  time  speci- 
fied, was  a  condition  precedent  to  his  right  to  recover. 
After  referring  to  the  rule  established  in  this  State, 
that  when  the  action  is  based   upon  the  contract  of 


424        APPELLATE  COURT  OF  INDIANA, 

Baltimore  and  Ohio  Southwestern  Railway  Compan j  v.  Ragsdale. 


affreightment  or  special  contract,  the  plaintiff  must 
allege  and  prove  a  compliance  with  its  conditions,  the 
court  in  that  case,  continuing,  says :  *'In  many  of  the 
States,  the  procedure  seems  different  from  ours,  the 
suits  being  brought  simply  upon  the  general  common 
carrier's  liability,  the  company  then  setting  up  the 
special  contract  with  its  limitations  and  conditions." 

Neither  do  I  concur  in  holding  that  a  common  carrier 
cannot  by  special  contract  limit  the  amount  of  recovery 
in  negligence  cases.  The  case  of  Hart  v.  Pennsylvania 
R.  R,  Co.y  112  U.  S.  331,  cited  in  the  majority  opinion, 
settles  the  question  adversely  to  the  views  of  my  col- 
leagues. In  that  case  the  plaintiff  sued  the  railroad 
company  to  recover  damages  for  injuries  to  a  number 
of  horses  carried  by  it  over  its  railroad  under  a  special 
contract,  in  which  it  was  provided  that  the  company 
asstmaed  a  liability  '*on  each  horse,  not  exceeding  $200." 
The  suit  was  to  recover  on  account  of  the  company's 
negligence,  and  the  evidence  disclosed  that  its  negli- 
gence caused  the  injury.  On  the  trial  the  plaintiff 
sought  to  prove  that  the  horses  were  all  valuable  race 
horses,  and  by  the  loss  of  one  which  was  killed,  and  the 
injury  to  the  others  he  was  damaged  in  the  sum  of 
$25,000.  The  testimony  was  excluded,  and  a  verdict 
and  judgment  rendered  upon  the  basis  of  the  limitation 
in  value  as  contained  in  the  contract  of  affreightment. 
The  plaintiff  appealed,  contending  that  the  valuation 
in  the  contract  of  shipment  was  no  limitation  to  his 
right  to  recover  for  any  injury  to  his  property  which 
was  the  result  of  the  company's  negligence,  upon  the 
theory  that  the  carrier  is  '^ forbidden,  by  pubhc  policy, 
to  fix  a  limit  fur  its  liability  for  a  loss  by  negligence  at 
any  amount  less  than  the  actual  loss  by  such  negli- 
gence." But  the  court,  by  Justice  Blatchford  says: 
**This  qualification  of  the  liability  of  the  carrier  is 
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reasonable,  and  is  as  important  as  the  rule  which  ij; 
qualifies.  There  is  no  justice  in  allowing  the  shipper 
to  be  paid  a  large  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight  on 
the  assertion  and  agreement  that  its  value  is  a  less  sum 
than  that  claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to  value, 
even  where  the  loss  or  injury  has  occurred  through  the 
negligence  of  the  carrier.  The  effect  of  the  agreement 
is  to  cheapen  the  freight  and  secure  the  carriage,  if 
there  is  no  loss;  and  the  effect  of  disregarding  the 
agreement  after  a  loss,  is  to  expose  the  carrier  to  a 
greater  risk  than  the  parties  intended  he  should  assume. 
The  agreement  as  to  value,  in  this  case,  stands  as  if  the 
carrier  had  asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  inserted  in  the  contract. 

''The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want 
of  care.  It  exacts  from  the  carrier  the,  measure  of  care 
due  to  the  value  agreed  on.  The  carrier  is  bound  to 
respond  in  that  value  for  negligence.  The  compensation 
for  carriage  is  based  on  that  value.  The  shipper  is 
estopped  from  saying  that  the  value  is  greater.  The 
articles  have  no  greater  value  for  the  purposes  of  the 
contract  of  transportation  between  the  parties  to  that 
contract.  The  carrier  must  respond  for  negligence  up 
to  that  value.  It  is  just  and  reasonable  that  such  a 
contract,  fairly  entered  into,  and  where  there  is  no 
deceit  practiced  on  the  shipi)er,  should  be  upheld.  There 
is  no  violation  of  public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonable,  and  would  be  repug- 
nant to  the  soundest  principles  of  fair  dealing,  and  of 
the  freedom  of  contracting,  and  thus  in  conflict  with 
public  policy,  if  a  shipper  should  be  allowed  to  reap  the 
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"benefit  of    the  contract  if  there  is  no  loss,    and  to 
repudiate  it  in  case  of  loss." 

This  seems  to  be  the  well  settled  rule.  Louisville,  etc. , 
R.  R.  Co.  V.  Sherrody  84  Ala.  178  ;  St.  Louis,  etc.,  B. 
R.  Co.  V.  Weakly,  supra,  (35  Am.  and  Eng.  R. 
R.  Cas.  635);  Duntley  v.  Boston,  etc.,  B.  B.  Co.,  20 
Atl.  Rep.  327  (9  L.  R.  A.  449);  Hill  v.  Boston,  etc., 
B.  B.  Co.,  144  Mass.  284;  Western  B.  W.  v.  Har- 
well,  Ala.  (45  Am.  and  Eng.  R.  R.  Cas.  358); 
Johnstone  v.  Bichmond,  etc.,  B.  B.  Co.,  (S.  C.) 
(55  Am.  and  Eng.  R.  R.  Cas.  346);  Zimmer  v.  New 
York  Cent.,  etc.,  B.  B.  Co.,  137  N.  Y.  460;  Louis- 
ville, etc.,  B.  B.  Co.  V.  Sowell,  Tenn.  (49  Am. 
and  Eng.  R.  R.  Cas.  166);  Zouch  v.  Chesapeake,  etc., 
B.  B.  Co.,  (W.  Va.)  (49  Am.  and  Eng.  R.  R.  Cas.  702); 
Bichmond,  etc.,  B.  B.  Co.  v.  Payne,  (Va.)  (42  Am.  and 
Eng.  R.  R.  Cas.  366)  (6  L.  R.  A.  849). 

Although  expressions  are  to  be  found  in  a  number  of 
the  opinions  of  the  courts  of  some  of  the  States  that 
the  law  will  not  tolerate  that  a  carrier  shall  stipulate, 
by  special  contract,  for  exemption  from  liability  when 
the  loss  or  injury  is  the  result  of  its  negligence,  a  dis- 
tinction should  be  made  between  contracts  exempting 
from  liability  and  those  where  the  liability  is  not  sought 
to  be  abrogated  but  merely  limited  in  consideration  of  a 
reduced  rate  of  freight.  For  as  said  by  the  court  in 
Hart  V.  Pennsylvania  Co.,  supra,  '^The  limitation  as 
to  value  has  no  tendency  to  exempt  from  liability  for 
negligence.  It  does  not  induce  want  of  care.^'*  On  the 
contrary,  if  the  shipper  by  a  false  valuation  has  induced 
the  carrier  to  give  him  a  lower  rate  for  the  carriage  of 
his  property,  public  policy  forbids  that  he  should,  in 
case  it  is  destroyed  or  injured,  in  transportation,  be  per- 
mitted to  prove  a  greater  value.  For  a  court  to  permit 
such  a  thing,  is  simply  to  lend  its  all  powerful  aid  in 
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the  conBummation  of  a  known  fraud.  For  to  permit  the 
shipper  to  thus  impose  upon  the  carrier  is  not  only 
repugnant  to  all  the  principles  of  honesty  and  fair  deal- 
mg,  and  contrary  to  the  right  guaranteed  of  freedom  of 
contracting,  but  encourages  deception  and  fraud. 

The  judgment  of  the  court  below  should  be  reversed, 
with  instructions  to  overrule  the  demurrer  to  the  second 
paragraph  of  appellant's  answer. 

FQed  February  19, 1896. 


No,  1,957. 


Harper  et  al.  v.  Behagg. 


Apfellatb  Peooeduke. — Judgment. — When  Appealable. — Proceed- 
ing Supplementary  to  Execution. — ^A  judgment  in  proceedings 
supplementary  to  execution,  under  section  831,  R.  S.  1894,  order- 
ing a  debtor  of  the  judgment  debtor  to  pay  the  judgment  from  the 
first  moneys  to  become  due  on  the  debt,  is  appealable. 

FROCEEDiNa  Supplementary  to  Execution.— ^n  Independent  Ac- 
tion,— A  proceeding  supplementary  to  execution,  under  section 
831,  R,  S.  1894,  is  an  independent  action  and  not  a  part  of  the 
original  case. 

Appellate  Procedure. — Proceeding  Supplevnentary  to  Execution. 
— Jurisdiction. — The  jurisdiction  of  an  appeal  from  judgment  in 
proceedings  supplementary  to  execution,  under  section  831,  R.  S. 
1894,  instituted  in  the  circuit  court,  is  in  the  Appellate  Court, 
although  the  judgment  in  the  original  action  was  obtained  before 
a  justice  of  the  peace,  and  is  for  less  than  950. 

Pleading. — Complaint.  — Proceed ing ,  Supplementary  to  Execution, — 
Necessary  Averment. — A  complaint  in  a  proceeding  supplementary 
to  execution,  under  section  831,  R  S.  1894,  must  aver  that  the  exe- 
cution upon  the  original  judgment  was  issued  to  the  county  in 
which  the  debtor  resides,  or,  if  he  does  not  reside  in  the  State,  to  the 
county  where  the  judgment  was  rendered. 
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From  the  Vanderburg  Circuit  Court. 

S.  R.  Hombrook  and  W.  M.  Wheeler^  for  Harper. 
J.  T.  Walker  and  J.  T,  Cutler^  for  appellee. 

Gavin,  C.  J. — ^Appellee  obtained  a  judgment  before 
a  justice  of  the  peace  for  less  than  $50.  A  transcript 
of  this  judgment  was  filed  in  the  Vanderburg  Circuit 
Court  upon  which  execution  was  issued  October  5, 1895, 
and  returned  by  the  sheriflf  no  property  found.  Appel- 
lee thereupon  filed  in  said  court  his  affidavit  setting  up 
these  facts,  and  that  appellant  Miller  of  said  county 
was  indebted  to  the  judgment  defendant  in  a  large  sum, 
to- wit,  about  $1,900,  etc.  Wherefore  he  asked  to  have 
the  same  applied  upon  the  judgment. 

To  the  complaint,  appellant  Harper  filed  her  separate 
demurrer  which  was  overruled  with  an  exception.  Upon 
a  hearing  the  court  found  in  favor  of  appellee,  and  that 
Miller  was  indebted  to  her  $1,550,  and  ordered  him  to 
pay  to  the  clerk  from  the  first  moneys  due,  which  would 
be  on  January  2,  1S96,  the  full  amount  of  said  judg- 
ment and  cests. 

The  proceeding  is  one  known  as  supplementary  to 
execution,  under  section  831,  R.  S.  1894,  section  819,  R. 
S.  1881. 

The  judgment  rendered  is  a  final  judgment,  absolute 
and  unconditional,  ascertaining  and  determining  the 
rights  of  the  parties  as  to  the  matters  in  issue,  and 
adjudging  that  Miller  must  pay  a  fixed  sum  at  a  speci- 
fied date.  The  numerous  cases  of  appeals  in  proceed- 
ings of  this  character  settle  beyond  question  that  appeals 
will  properly  he  from  such  judgments. 

The  case  of  Pur  sell  v.  Pappenheimer^  11  Ind.  327, 
might  be  authority  for  holding  the  judgment  below  to 
be  erroneous  by  reason  of  the  non-maturity  of  the  debt, 
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but  it  certainly  does  not  sustain  appellee's  position  that 
it  is  not  final  nor  appealable,  since  an  appeal  was  there 
taken  and  the  cause  reversed. 

The  proceeding  cannot  be  regarded  as  a  continuation 
of  the  original  action  or  a  mere  incident  to  it.  While 
it  is  true  that  it  is  in  aid  of  the  original  judgment  and 
its  purpose  is  to  compel  the  payment  of  that  judgment, 
the  adjudications  in  this  State  have  definitely  deter- 
mined that  it  is  an  independent  action  and  not  a  part  of 
the  original  case.  Pounds  v.  Chathaniy  96  Ind.  342 ; 
Chicago,  etc.,  B.  W.    Co.  v.  Summers,   113  Ind.   10. 

Although  under  the  code  since  1881,  the  mode  of  pro- 
cedure is  summary  and  without  formal  issues  other  than 
the  complaint  or  affidavit  and  demurrer  or  motion  to 
dismiss  or  strike  out  to  test  its  sufficiency  (section  834, 
R.  S.  18  94),  yet  it  is  a  civil  action.  Burkett  v.  Holman, 
104  Ind.  6  ;  Baker  y.  State,  exrel.,  109  Ind.  47  ;  Hutch- 
inson V.  Trauermxin,  112  Ind.  21 ;  Balz  v.  Benninghof, 
5  Ind.  App.  522. 

In  various  respects  these  proceedings  have  been  held 
to  possess  the  attributes  of  the  ordinary  civil  action  so 
far  as  is  in  harmony  with  the  special  provisions  of  the 
code  governing  them.  Thus,  they  naay  be  commenced 
in  a  county  other  than  that  in  which  the  judgment  was 
rendered.  Cooke  v.  Boss,  22  Ind.  158.  Changes  of 
venue  are  permitted  in  them ;  Burkett  v.  Holman, 
supra;  Burkett  v.  Bowen,  118  Ind.  379;  Kissell  v. 
Anderson,  73  Ind.  485. 

Third  persons  may  be  brought  in,  and,  under  proper 
averments,  their  rights  determined  as  to  the  property  or 
money  in  controversy.  Harris  v.  Howe,  2  Ind.  App. 
419 ;  American  White  Bronze  Co.  v.  Clark,  123  Ind. 
230 ;  Burkett  v.  Bowen,  supra;  McMahan  v.  Works,  72 
Ind.  19. 

A   jury  trial  may  be   demanded.     American  White 
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Bronze  Co.  v.  Clark^  supra;  McMahan  v.  WorkSy 
supra.  The  affidavit  may  be  amended.  Burkett  v. 
Boweriy  supra;  Hutchinson  v.  Trauermany  supra. 

But  by  the  case  last  cited,  and  Balz  v.  BenningJiofj 
supra,  it  is  decided  that  special  findings  and  conclusions 
of  law  thereon  are  not  appropriate. 

This  being  then  an  independent  action  commenced  in 
the  circuit  court,  an  appeal  lies  to  this  court,  even  though 
the  amount  in  controversy  be  less  than  $50.     This  can- 
not be  regarded  as  a  mere  incident  to  the  original  action, 
so  as  to  come  within  the  principle  of  Jones  v.  City  of 
Tipton,  13  Ind.  App.   392,    and  ex  parte  Kiley  and 
Slattery,  135  Ind.  225,  where  an  action  to  review  a 
judgment   was    held    to    be    incidental   to    the   main 
action  and  the  jurisdiction  on  appeal,  therefore,  in  the 
same  court  which  would  have  had  jurisdiction  of  the 
appeal  of  the  main  action.      A  bill  to  review  simply 
brings  before  the  court  again  the  merits  of  the  original 
action.     It  is  but  one  step  in  arriving  at  a  just  result  in 
that  action ;   but  in  this  proceeding  the  merits  of  the 
original  action  are  in  no  way  involved.     New  issues  are 
presented,  new  parties  brought  in,  and  new  rights  de- 
termined,  the  adjudication  of  which  in  no  way  inter- 
feres with  or  alters  the  face  of  the  original  judgment. 
As  to  what  is  said  by  the  learned  judge  in  the  Kiley 
case,   concerning  the  similitude  of  proceeding  supple- 
mentary to  execution,  it  is  plain  that  he  simply  means 
that  in  such  proceedings  a  right  to  equitable  relief  may 
be  merely  an  incident  to  those  proceedings,  not  that 
those  proceedings  are  incidents  to  the  original  action  to 
which  they  relate.     If  there  be  any  room  for  doubt  as 
to  this,  it  is  removed  by  a  reference  to  the  authorities 
there  cited  which  decide  this  and  nothing  more. 

It  is  averred  in  the  complaint  that  an  execution  had 
been  issued  upon  the  judgment  and  returned  unsatis- 
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fied,  but  the  complaint  wholly  fails  to  indicate  whether 
or  not  it  issued  to  the  sheriff  of  the  county  in  which  the 
debtor  resides,  or  that  he  was  a  nonresident  of  the 
State. 

While  section  831  does  not  contain  any  limitations  as 
to  the  county  to  which  the  execution  must  have  been 
issued,  yet  the  Supreme  Court  (evidently  construing 
together  all  the  sections  upon  this  subject)  has  expressly 
adjudged  that  it  is  absolutely  essential  that  the  execu- 
tion shall  have  issued  to  the  county  in  which  the  debtor 
resides,  or  if  he  do  not  reside  in  the  State,  then  to  the 
county  wherein  the  judgment  was  rendered  and  that 
this  fact  must  appear  in  the  complaint.  McKinney  v. 
Snider,  116  Ind.  160;  Pouder  v.  Tate,  111  Ind.  148; 
Fowler  v.  Griffin,  83  Ind.  297 ;  Folsom  v.  Clark,  48 
Ind.  414. 

In  the  cases  cited  by  appellee  to  sustain  the  complaint, 
the  point  here  considered  was  not  in  controversy  nor 
determined  by  the  court. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  grant  leave  to  amend  the  complaint. 

Filed  February  10,  1896. 


No.  1,874. 

The  Upland  Land  Company  v.  Ginn*  et  ai*. 

Appellate  Court. — Jurisdiction. — Vendor^s  Lien. — Equity. — The 
Appellate  Court  does  not  have  jurisdiction  of  an  appeal  from  a 
judgment  declaring  a  vendor's  lien,  which  is  peculiarly  of  equitable 
cognizance,  under  section  1337,  R.  S.  1894,  limiting  its  jurisdiction 
to  cases  for  the  foreclosure  or  enforcement  of  liens  of  purely  statu- 
tory origin. 
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From  the  Grant  Circuit  Court. 

Harvey  d;  De  Wolf,  for  appellant. 
Brownlee  &  Paulus,  for  appellees. 

Eoss,  J. — This  is  an  action  brought  upon  a  promis- 
sory note  executed  by  the  appellant  to  the  appellee 
William  Ginn,  under  the  following  circumstances, 
to- wit : 

On  the  11th  day  of  April,  1893,  John  W.  Wilhelm 
sold  and  conveyed  to  the  appellant,  The  Upland  Land 
Company,  a  certain  tract  of  land  near  Upland,  in  Grant 
County,  Indiana,  which  land  the  company,  on  the  19th 
day  of  May,  1893,  caused  to  be  platted  into  an  addition 
of  729  lots,  known  as  ^'University  addition  to  Upland,'' 
and  from  the  time  of  the  purchase  until  the  commence- 
ment of  this  action  the  company  owned  nearly  six  hun- 
dred of  the  lots.  At  the  time  of  the  purchase  of  the 
property  from  Wilhelm,  all  of  the  purchase-money  was 
not  paid,  and  the  company  executed  to  him  its  promis- 
sory note  for  the  balance  due,  which  was  about  $2,700. 
On  the  3d  day  of  July,  1893,  Wilhelm  purchased  from 
the  appellee  William  Ginn,  a  certain  other  tract  of 
land,  and  as  a  part  of  the  consideration  therefor,  said 
William  agreed  to  transfer  to  said  Ginn  $2,018  of  the 
balance  of  purchase-money  due  from  the  land  company 
to  him,  and  in  consummation  thereof  the  note  executed 
by  the  company  to  Wilhelm  was  delivered  up,  and 
instead  thereof  two  new  notes  executed  by  it  were 
given,  one  to  Ginn  for  the  $2,018,  and  the  other  to 
Wilhelm  for  the  balance  of  the  $2,700,  with  interest. 
The  $2, 018  note  given  to  Wilhelm  was  assigned  by  him  to 
the  Upland  Glass  Company,  and  it,  having  been  made  a 
party  defendant,  by  cross-complaint  sought  to  recover 
on  that  note.    Both  the  plaintiff  Ginn  and  the  cross-coin- 
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plainant,  the  Upland  Glass  Company,  asked  in  addi- 
tion to  a  personal  judgment  that  their  claims  be 
declared  to  be  vendor's  liens,  and  that  the  same  be  fore- 
closed, etc.  There  was  a  recovery  on  both  the  complaint 
and  the  cross-complaint,  a  lien  declared,  and  the  prop- 
erty ordered  sold. 

The  only  question  presented  on  this  appeal  is  whether 
or  not  a  vendor's  lien  was  rightfully  declared  in  favor 
of  the  appellee  Ginn,  and  the  cross-complainant,  the 
Upland  Glass  Co. 

The  lien  which  arises  in  favor  of  the  vendor  of  land 
for  the  unpaid  purchase-money  is  by  implication  of  law 
and  is  peculiarly  of  equitable  cognizance.  Barrett  v. 
Lewis,  106  Ind.  120;   Otis  v.  Gregory,  111  Ind.  504. 

This  court's  jurisdiction  is  limited  to  cases  *' for  the 
foreclosure  or  enforcement  of  liens  of  purely  statutory 
origin"  only.     Section  1337,  Bums  R.  S.  1894. 

The  jurisdiction  of  this  cause  is  in  the  Supreme  Court, 
hence  the  cause  is  transferred  to  that  court. 

Filed  February  19,  1896. 


No.  1,634. 

CmzENs'  Street  Railway  Company  t;.  Abright. 

Appellate  Procedure. — Instruction. — Failure  of  an  instruction  to 
include  a  proposition  which  might  properly  be  connected  therewith 
is  not  reversible  error,  where  no  request  therefor  is  made. 

Pleading. — Complaint, — Contributory  Negligence. — Oeneral  Aver- 
ment.— A  general  averment  of  freedom  from  contributory  negli- 
gence is  sufficient  as  against  a  demurrer,  unless  the  facts  specifically 
set  forth  show  negligence. 

Same. — Complaint. — Street  Railroad.— Speed  of  Car.— A  complaint 
alleging  that  defendant's  street  railway  car  was  run  at  an  excessive 
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rate  of  speed,  and  that  no  care  or  diligence  was  exercised  by  de- 
fendant, sufficiently  alleges  a  failure  to  give  notice  of  the  car's 
approach. 

Street  Railboad.— Confribw^ory  Negligenee.^Crossing  Track.-^ 
Failure  to  Look  and  Listen, — Failure  to  listen  before  attempting 
to  cross  a  street  railway  track,  even  if  negligence,  is  not  as  a  mat- 
ter of  law  such  contributory  negligence  as  will  prevent  a  recovery 
for  injury  caused  by  a  collision  with  a  car,  unless  such  failure  ma- 
terially contributed  to  the  accident. 

Contributory  Neqliqence.— iaio  and  Fact. — Contributory  negli- 
gence is  a  question  of  law  only  when  the  facts  are  undisputed  cmd 
but  one  inference  may  be  reasonably  drawn  theref rouL 

Bill  op  Exceptions.— 2Y?ii«  of  Filing,— A  bill  of  ezoeptions  filed 
February  26th  is  one  day  too  late,  where  sixty  days  were  allowed 
to  file  such  bill  from  the  overruling  of  a  motion  for  a  new  trial  on. 
December  27,  1894,  preceding. 
(See  note  at  end  of  opinion.) 

From  the  Hendricks  Circuit  Court. 

Mason  &  Latta,  for  appellant. 

jET.  C,  Allen,  for  appellee. 

Gavin,  J. — Appellee  sued  appellant  for  negligently 
running  its  cars  against  his  horse  and  wagon. 

It  is  settled  law  in  Indiana,  that  the  general  aver- 
ments of  negligence  in  doing  an  act  and  freedom  from 
•contributory  negligence  are  sufficient  as  against  a 
demurrer,  unless  the  facts  specifically  set  forth  show 
them  untrue.  It  is  not  requisite  that  the  complaint 
should  aver  the  particular  acts  constituting  the  proper 
care  exercised  by  plaintiff.  OhtOy  efc,  R.  W.  Co.  v. 
Craycraft,  5  Ind.  App.  335 ;  Hindman  v.  Timme^  8 
Ind.  App.  416;  Louisville^  etc.j  B.  W.  Co.  v.  BerJcey, 
136  Ind.  181. 

Under  these  authorities,  and  especially  under  the 
recent  case  of  Citizens^  Street  R,  W.  Co.  v.  Lowe,  12 
Ind.  App.  47,  the  complaint  is  unquestionably  good,  nor 
can  the  negligence  charged  be  deemed  limited  to  the 
excessive  speed  of  the  car. 

Where  an  instruction  fairly  states  the  law  as  far  as 
it  goes,  but  additional  propositions  might  appropriately 
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be  added  to  and  connected  with  it,  the  instruction  is 
not  bad  for  the  want  of  these  additions.  As  to  them, 
it  behooves  the  party  desiring  them,  to  save  his  rights 
by  presenting  a  proper  instruction  embodying  them, 
Hindmany,  Timme^  supra;  Keller  y.  Reynolds^  12lnd. 
App.  383;  Elliott  App.  Proced.,  sections  647,  736. 

Counsel  earnestly  insist  that  the  court  erred  in  refus- 
ing to  instruct  the  jury  that  the  presumption  was  that 
the  collision  occurred  from  appellee's  own  negligence, 
because  so  many  people  cross  tracks  in  safety.  What- 
ever of  appellant's  legal  rights  were  embodied  in  these 
instructions  asked  were  fully  covered  by  the  court's 
requiring  appellee  to  prove  not  only  that  appellant's 
negligence  caused  the  injury,  but  that  his  own  did  not 
contribute  thereto.  The  presumption  asserted  by  appel- 
lant could  go  no  further  than  impose  upon  the  appellee 
the  burden  of  establishing  by  the  evidence  his  freedom 
from  contributory  negligence,  and  this  burden  rested 
upon  him  under  the  instructions  given. 

The  twelfth  instruction  we  do  not  find  liable  to  the 
objections  made.  The  failure  to  give  notice  of  the  car's 
approach  was  fairly  within  the  issues  as  formed  by  the 
general  averments  of  the  complaint,  wtich  not  only 
alleged  an  excessive  rate  of  speed,  but  that  no  care  or 
diligence  was  exercised  by  appellant.  Benjamin  v. 
Holyoke  St.  R.  W.  Co.  (Mass.),  35  N.  E.  Kep.  95. 

Appellant's  eighth  instruction  was  rightly  refused,  if 
for  no  other  reason,  because  it  says  under  certain  con- 
ditions the  motorman  was  not  required  to  check  his 
speed.  If,  as  there  was  some  evidence  .to  prove,  he  was 
running  the  car  at  twenty  miles  an  hour,  he  was 
required  to  check  its  speed.  The  court  gave  all  to 
which  the  appellant  was  entitled. 

The  ninth  and  tenth  fall  with  the  eighth,  of  which 
they  are  intended  to  be  logical  sequences.     They  dis- 
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regard  entirely  the  excessive  rate  of  speed,  and  lay 
down  a  rule  in  any  event,  only  applicable  where  the 
car  was  running  at  a  reasonable  speed. 

The  principal  feature  of  appellant's  fourteenth  instruc- 
tion is,  that  it  proceeds  upon  the  hypothesis  that  appel- 
lee did  not  listen  for  the  cars  at  any  time  or  place. 

Granting  that  this  constituted  negligence  upon  appel- 
lee's part,  it  does  not  follow  that  it  was  contributory 
negligence,  unless  by  listening  he  could  have  "heard. 
That  he  could  have  heard  is  not  embodied  in  the  instruc- 
tion. We  cannot  assume  as  a  matter  of  law  that  by 
listening  he  would  have  heard  the  approaching  car  in 
time  to  have  avoided  the  accident,  in  the  absence  of  any 
warning  given  by  the  motorman,  and  especially  in  view 
of  the  fact  that  the  noise  arising  merely  from  the  run- 
ning of  the  car  would  be  confused  with  that  of  the  car 
just  passing  from  the  opposite  direction. 

The  negligence  which  prevents  a  recovery  is  that  only 
which  materially  contributes  to  the  accident. 

There  is  evidence  that  appellee,  in  his  buggy  or  light 
wagon,  was  driving  north  on  the  east  side  of  Illinois 
street;   that  there  is  a  jog  of  about  127  feet  between 
where  East  Sixteenth  street  enters  Elinois,  and  where 
West  Sixteenth  street  leaves  it,  the  latter  being  that  far 
north  of  the  former.     At  East  Sixteenth  street,  appellee 
concluded  he  would  leave  Illinois  and  go  west  on  Six- 
teenth street,   and  for  this  purpose  determined  and 
started  to  cross  the  appellant's  double  tracks.     Just 
then  he  looked  south  for  two  and  a  half  blocks  or  a 
quarter  of  a  mile  (the  blocks  being  unusually  long),  and 
saw  no  car ;  he  also  looked  north  and  saw  about  a  block 
away  a  south  bound  car,  which  sounded  its  gong  as  it 
approached.     At  sight  of  this,  instead  of  crossing,   he 
continued  north,  driving  slowly  or  in  a  walk  along  the 
east  side  of  the  street,  but  not  on  the  car  tracks,  until 
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the  south  bound  car  had  passed  him.  Very  shortly  after 
it  passed  and  when  he  was  about  opposite  West  Six- 
teenth street,  he  turned  his  horse  to  cross  the  track 
diagonally,  and  looked  to  the  south  again  when  he  saw 
a  north  bound  car  approaching  at  a  rate  of  twenty 
miles  per  hour,  it  being  then  as  variously  stated  from 
16  to  100  feet  away.  He  instantly  turned  his  horse 
back  from  the  track,  but  the  car  came  on  and  caught 
one  wheel  of  the  wagon,  thereby  throwing  him  out  and 
injuring  him.  He  did  not  hear  the*  approaching  car. 
No  gong  or  alarm  was  sounded.  The  motorman  says 
he  was  only  running  eight  or  ten  miles  per  hour ;  that 
the  appellee  was  driving  north  at  a  safe  distance  (about 
six  feet)  from  the  track  until  the  car  was  within  twenty 
or  thirty  feet  of  him  when  he  turned  into  the  track  and 
the  car  caught  his  horse  and  the  running  board  the 
front  wheel.  He  also  says  he  was  sounding  the  gong 
all  the  time  from  before  reaching  East  Sixteenth  street, 
because  he  did  not  know  but  that  the  man  might  turn 
onto  the  track,  and  made  every  effort  to  stop  when 
appellee'  did  turn  on.  At  full  speed  he  could  stop  the  car 
within  fifty  feet,  and  at  eight  or  ten  miles  per  hour, 
within  fifteen  feet. 

The  motorman,  it  is  true,  says  he  saw  no  signs  of 
appellee's  going  upon  the  track  in  front  of  him,  until 
very  close  to  him,  yet  the  prospect  of  a  collision  was  so 
iniminent  that  a  stranger  at  the  East  Sixteenth  street 
crossing  hailed  the  motorman  as  he  passed,  and  told  him 
to  *4ook  out  for  God's  sake,  he  would  run  over  a  man." 
This  witness  Morris  also  testifies  that  appellee  was  then 
turning  onto  the  track. 

Taking  the  evidence  all  in  all,  the  question  of  con- 
tributory negligence  was  properly  submitted  to  the  jury. 
It  is  only  when  the  facts  are  undisputed,  and  but  one 
inference  may  be  reasonably  drawn  therefrom,  that  the 
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court  is  authorized  to  adjudge  negligence  or  the  want 
of  it  as  a  matter  of  law.  Citizens^  Street  JB.  W.  Co.  v. 
SpdhTy  7  Ind.  App.  23;  Cleveland^  etc.^  R.  W.  Co.  v. 
Orames,  136  Ind.  39. 

Counsel  urge  that  we  should  apply  to  the  consider- 
ation of  appellee's  duty  the  same  strict  rules  which 
govern  in  cases  of  ordinary  railroad  crossing  collisions,* 
and  cite  authority  to  sustain  their  position.  Such,  how- 
ever, is  not  the  rule  in  Indiana,  nor  does  it  have  the  support 
of  the  weight  of  authority.  Muncie  St.  R.  W.  Co.  v.  May- 
nard^  6  Ind.  App.  372  ;  Citizens^  St.  R.  W.  Co.  v. 
Spahr,  supra;  Hicks  v.  Citizens^  St.  R.  W.  Co.,  (Mo.), 
27  S.  W.  Eep.  5-i2  (25  L.  E.  A.  508) ;  Newark  Pass.  K 
W.  Co.  V.  Block  (N.  J.),  27  At.  Rep.  1067  (22  L.  R.  A. 
374);  Springfield  City  R.  W.  Co.  v.  Clark,  51  HI. 
App.  626;  Shea  v.  St.  Paul  City  R.  W.  Co.,  (Minn.), 
52  N.  W.  Rep.  902  ;  Holmgren  v.  St.  Paul  City  R.  W. 
Co.  (Minn.),  63  N.  W.  Rep.  270;  Beach  on  Cont.  Neg., 
section  290. 

Judgment  affirmed. 

Filed  November  26,  1895. 

Petition  for  Rehearing  Overruled. 

Gavin,  C.  J. — While  the  tone  of  appellant's  brief  in  sup- 
port of  its  petition  is  not  to  be  commended,  we  have  given 
to  the  arguments  advanced  due  consideration,  and  are  still 
satisfied  that  the  law  as  set  forth  in  the  original  opinion 
is  not  in  conflict,  but  in  harmony  with  the  enunciations 
of  the  Supreme  Court ;  that  no  harm  has  resulted  to 
appellant  is  made  absolutely  certain  by  one  fact  which 
we  did  not  in  the  former  opinion  deem  it  necessary  to 
state,  and  that  is,  that  the  record  brought  to  this  court 
is  not  in  shape  to  enable  it  to  obtain  any  benefit  from 
the  numerous  errors  which  counsel  insist  occurred  in  the 
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course  of  the  trial.  It  appears  from  the  bill  of  excep- 
tions that  the  motion  for  new  trial  was  overruled  Decem- 
ber 27,  1894,  and  sixty  days  were  allowed  to  file  a  bill 
of  exceptions.  It  also  appears  in  the  bill  which  was 
filed  February  26,  1895,  that  it  was  presented  to  the 
judge,  and  signed  on  February  26,  1896,  which  was  one 
day  too  late.  The  evidence,  therefore,  is  not  in  the 
record. 

There  is  a  long  line  of  cases  deciding  that  where  the 
bill  is  not  filed  within  the  time  allowed,  it  must  be  made 
to  appear  in  the  bill  itself  that  it  was  presented  within 
the  time.  Bucharty.  BurgeVy  116  Ind.  123;  Hormann 
V.  HartmetZy  128  Ind.  863 ;  Cornell  v.  Hollettey  140  Ind. 
634 ;  Plotz  V.  Friend^  6  Ind.  App.  146 ;  Miller  v.  BIilc^ 
11  Ind.  App.  288 ;  Davis  v.  NaVl  Forge  and  Iron  Co.j 
143  Ind.  142. 

By  this  bill  just  the  contrary  is  shown. 

Petition  overruled. 

FUed  February  20,  1896. 

Nora — ^The  authorities  as  to  the  injuries  by  street  car  collisions 
with  Tehicles  or  horses  are  f  o\md  in  a  note  to  Hicka  t.  Citizen^  R, 
W.  Co.,  (Mo.)  25  L.  R.  A.  580. 


No.  1,925. 

Lewis,  Administrator,  v.  Buskirk. 

Appellate  Procedure. — Witness. — Competency  of. — Bills  of  Ex- 
ceptions.— ^A  ruling  that  a  witness  is  incompetent  because  of  inter- 
est, will  be  reviewed  upon  appeal  where  one  of  the  billed  of  excep- 
tion presents  the  ruling  complained  of,  and  the  other  enough  of  the 
evidence  to  present  the  question,  although  the  certificate  to  the 
bill  embodying  the  longhand  manuscript  of  the  reporter's  notes 
does  not  state  that  it  contains  all  the  evidence  given  in  the  cause. 
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VfvrwsR.—Competencyof. — Interest  of, — Decedents  Estate. — Widow. 
— The  widow  of  decedent  is  not  incompetent  as  a  witness,  by 
reason  of  interest  in  favor  of  the  estate,  in  a  contest  to  which  she  is 
not  a  party,  over  a  claim  against  the  estate  which,  if  allowed,  wiU 
affect  her  adversely,  as  under  section  506,  R.  S.  1804,  the  interest  to 
disqualify  her  must  be  adverse  to  the  estate. 

'    From  the  Montgomery  Circuit  Court. 

O.  W.  Paul  and  iJ.  W.  Harrison^  for  appellant. 

Hurley  &  Hurley  and  Johnston  •  &  Johnston,  for 
appellee. 

LoTZ,  J. — The  appellee  filed  a  claim  against  the  estate 
of  appellant's  decedent.  The  claim  was  based  upon  a 
promissory  note  alleged  to  have  been  executed  by  the 
decedent  and  another,  and  payable  to  the  order  of  the 
appellee.  A  trial  by  jury  resulted  in  a  verdict  for  the 
appellee  for  the  full  amount  of  the  note.  The  only  error 
assigned  in  this  appeal  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

On  the  trial,  the  principal  controversy  related  to  the 
execution  of  the  note  by  the  decedent. 

The  appellant  called  as  a  witness  in  his  behalf  one 
Caroline  Watkins,  who  was  the  widow  of  the  decedent 
and  interested  in  his  estate.  The  appellee  objected  to 
the  competency  of  this  witness  because  she  was  such 
widow,  and  interested  in  the  estate.  This  objection  was 
sustained,  and  the  appellant  was  deprived  of  her  testi- 
mony. 

The  objection  did  not  go  to  the  evidence  offered,  for 
no  offer  was  made,  and  it  does  not  appear  from  the 
record  what  the  witness  would  have  testified  to. 

The  objection  was  to  the  person,  the  competency  of 
the  witness.  An  incompetent  witness  is  one  who  does 
not  answer  the  requirements  of  the  law ;   not  legally 
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able  or  qualified  to  give  testimony.     Qilbert  v.  Estate 
of  Swain,  9  Ind.  App.  88. 

Mrs.  Watkins  was  not  a  party  to  the  record,  but  she 
was  a  party  in  interest.  Her  interest  in  the  estate  of 
her  deceased  husband  would  probably  be  affected  by  the 
judgment  rendered.  Thomhurg  v.  Alfman,  8  Ind. 
App.  531.  But  it  is  not  every  person  who  has  an  inter- 
est in  the  subject-matter  of  the  controversy  that  is  dis- 
qualified or  rendered  incompetent  under  our  statute. 
Section  506,  R.  S.  1894  (section  498,  R.  S.  1881).  The 
interest  must  be  adverse  to  the  estate.  There  was  no 
showing  that  Mrs.  Watkins'  interest  was  adverse  to  the 
estate.  Her  interest  lay  in  the  direction  of  protecting 
tha  estate.  Her  interest  was  adverse  to  that  of  the 
claimant.  She  was  not  incompetent,  nor  was  it  neces- 
sary to  show  what  the  witness  would  have  testified  to, 
had  she  been  permitted. 

Both  of  these  points  were  ruled  against  the  appellee's 
contention  by  this  court  in  the  case  of  Sullivan,  Admr.j 
V.  Sullivan,  6  Ind.  App.  65. 

As  this  court  has  no  means  of  knowing  what  the  tes- 
timony of  this  witness  would  have  been,  we  cannot  say 
that  the  ruling  was  harmless. 

The  appellee  insists  that  all  the  evidence  is  not  in  the 
record  because  the  certificate  made  by  the  presiding 
judge  to  the  bill  of  exceptions  embodying  the  long- 
hand manuscript  of  the  reporter's  notes  does  not  state 
that  the  bill  contains  all  the  evidence  given  in  the  cause, 
and  the  cases  of  Rosenbower  v.  Schuetz,  141  Ind.  44, 
and  Lyon  v.  Davis,  111  Ind.  384,  are  relied  upon  in 
support  of  this  position.  But  there  are  two  bills  of 
exceptions  in  the  record.  The  first  bill  presents  the 
ruling  complained  of,  and  the  second  contains  enough 
of  the  evidence  to  present  the  question. 

There  are  other  errors  complained  of,  but,  as  they  may 
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not  arise  on  another  trial,  it  is  tumecessary  to  consider 
them  now. 

Judgment  reversed,  with  instructions  to  sustain  the 
appellant's  motion  for  a  new  trial. 

Filed  February  20,  1896. 


N 


No.  1,809. 

Waretjm,  Administrator,  v.  Derry  et  al. 

PRlNon»AL  AND  SURETY. — Contract  of  Surety  Strictly  Construed. — 
Th3  contract  of  a  surety  must  receive  a  strict  interpretation  and 
cannot  be  extended  beyond  the  fair  scope  of  its  terms. 

Bond. — Decedenfa  Estate. — Paying  Widow* a  Distributive  Share  to 
Her  Attorney. — Judgment. — The  condition  of  a  bond  providing  for 
the  payment  to  an  attorney  of  the  amovint  of  the  distributive  share 
in  an  estate  turned  over  by  him  to  his  client,  in  case  he  should  be 
ordered  to  pay  the  same  into  court,  is  not  broken  by  the  recov- 
ery of  a  judgment  for  such  amount  against  the  client  only,  and  it 
cannot  be  enforced  by  the  administrator  of  such  estate,  although 
he  proGiires  an  assignment  thereof  and  the  client  is  insolvent. 

From  the  Hancock  Circuit  Court. 

H.  WarruMy  for  appellant. 

W.  B.  Hough  and  W.  A.  Houghj  for  appellees. 

Davis,  J. — The  facts  out  of  which  the  controversy 
arises  are  set  out  in  Derry  v.  Morrison^  Admr.j  8  Ind. 
App.  60.  The  former  action  was  dismissed.  The 
administrator-  of  the  estate  of  James  A.  New  assigned 
the  instrument,  executed  to  said  New  by  the  appellees, 
to  the  appellant,  as  administrator  de  bonis  non  of  the 
Atkinson  estate.  The  appellant  then  instituted  the 
present  suit   against  Joel  Derry  and  Martha  Derry. 
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The  action  is  brought  on  the  bond  copied  in  the  opinion 
in  Derry  v.  Morrison^  Admr.,  supra. 

The  cause  was  tried  by  the  court  on  issue  joined.  The 
court  made  a  special  finding  of  the  facts.  The  appel- 
lant filed  a  motion  for  a  new  trial,  which  was  overruled 
and  proper  exception  reserved.  The  conclusions  of  law 
were  in  favor  of  the  appellees  to  which  the  appellant 
excepted. 

The  errors  assigned-  are : 

1.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

2.  The  court  erred  in  its  conclusions  of  law. 
When  the  final  report  was  approved  and  the  money 

for  distribution  was  paid  to  the  clerk,  Mrs.  Derry  was 
entitled  to  her  distributive  share  then  on  executing  the 
proper  receipt  to  the  clerk.  Instead  of  receipting  for 
the  money  in  person,  Mr.  New,  as  her  attorney,  received 
the  money  for  her.  In  the  absence  of  fraud,  on  what 
theory  could  the  appellant  have  recovered  in  an  action 
against  New  ?  Under  the  circumstances,  Mrs.  Derry  is 
Uable  to  the  estate  for  the  amount  received  by  her,  as 
for  money  had  and  received,  but  her  husband  is  not 
Uable  as  her  surety  unless  he  has  become  responsible  by 
reason  of  the  bond  executed  by  him  to  New. 

The  final  report  of  Morrison,  administrator,  and  the 
order  directing  the  clerk  to  pay  the  distributive  share  of 
Mrs.  Derry  to  said  New  for  her  were  afterwards  set 
aside.  The  estate  of  said  New  is  insolvent,  and  so  is 
Mrs.  Derry. 

It  is  earnestly  insisted  that  the  bond  was  executed  for 
the  benefit  of  the  Atkinson  estate,  and  not  merely  for 
the  personal  indemnity  of  New,  and  also  that  setting 
aside  the  order  of  distribution  was  in  effect,  under  the 
circumstances,  an  order  on  him  to  refund  or  repay  said 
money  to  said  estate,  and,  therefore,  that  the  condition 
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of  the  bond  has  been  broken.  Much  stress  in  argument 
is  laid  on  the  fact  that  when  the  final  report  was  made 
and  approved,  New  was  acting  as  the  attorney  for  the 
administrator.  These  circumstances,  however,  do  not 
affect  the  rights  of  the  parties  in  this  action,  because 
when  he  receipted  for  the  distributive  share  of  Mrs. 
Deny,  he  was  acting,  as  before  observed,  as  her  attorney. 
In  support  of  the  equities  of  his  claim  in  this  action,  the 
appellant  refers  to  the  fact  that  Mrs.  Deny  and  the 
estate  of  New  are  insolvent. 

Suffice  it  to  say  that  these  circumstances  do  not  affect 
the  questions  involved  in  this  appeal.  New  received  the 
money  not  on  account  of  his  financial  responsibility,  or 
because  he  was  the  attorney  of  the  administrator,  but 
by  reason  of  the  fact  that  he  was  then  acting  as  Mrs. 
Derry's  agent  or  attorney.  As  between  himself  and 
Mrs.  Deny,  it  may  be  well  doubted  whether  he  was  in  a 
position  to  dispute  her  right  to  the  money  he  had 
received  of  the  clerk  on  distribution  for  her.  However 
this  may  be,  he  exacted  the  indemnifying  bond  when  he 
paid  the  money  to  her.  The  express  condition  of  the 
bond  is  that,  in  case  he  is  ordered  to  refund  or  repay  the 
money,  they,  Mrs.  Deny  and  her  husband,  will  pay 
said  money  to  New  on  demand.  The  order  of  the  court 
to  pay  the  distributive  share  of  Mrs.  Derry,  according  to 
the  final  report  to  Mr.  New  for  her,  was  set  aside,  but 
there  was  no  order  that  he  should  refund  or  repay  the 
money  so  received  by  him  for  her  to  anyone. 

The  rule  is  that  the  contract  of  a  surety  must  receive 
a  strict  interpretation  and  cannot  be  extended  beyond 
the  fair  scope  of  its  terms.  Bums  v.  Singer  Mfg.  Co.^ 
87  Ind.  5rl:l,  548. 

In  another  case  it  is  said:  ^'That  sureties  are  favor- 
ites of  the  law  and  wiU  not  be  held  beyond  the  terms  of 
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the  engagement,  is  well  settled."  Irwin  v.  Kilbum^ 
104  Ind.  113. 

In  City  of  Lafayette  v.  James,  92  Ind.  240,  the  court 
says:  ^'The  law  is  too  well  settled  to  admit  of  dis- 
cussion that  sureties  are  favorites  of  the  law,  and  are 
not  bound  beyond  the  strict  terms  of  the  engagement ; 
that  their  liability  is  not  to  be  extended  by  implication 
beyond  the  term  of  their  contract  which  is  said  to  be 
strictissimi  juris.^^  See  Hart  v.  State,  ex  reL,  120 
Ind.  83. 

As  stated  on  the  former  appeal :  *' We«,re  unable  to 
construe  this  bond  to  be  other  than  a  simple  bond  of 
indemnity  made  for  the  protection  of  New.  Its  words 
are  plain  and  unambiguous.  There  is  not  the  least  hint 
that  it  is  for  the  protection  of  the  administrator  or 
estate. " 

This  construction  we  still  think  is  correct. 

The  appellant's  rights  in  the  bond  under  the  assign- 
ment thereof  to  him  cannot  in  any  event  be  greater 
than  the  rights  of  New  or  his  estate  therein  prior  to  the 
assignment. 

Assuming  that  under  the  terms  of  the  bond  an  order 
on  him  by  the  court  in  a  proper  proceeding  to  refund  or 
repay  the  money  so  received  by  him  on  distribution  for 
her  would  have  entitled  him  to  proceed  against  the 
appellee  on  the  bond  to  recover  the  money,  there  is  no 
right  of  action,  in  our  opinion,  in  behalf  of  the  appellant 
in  the  absence  of  such  order.  The  setting  aside  of  the 
judgment  approving  the  final  report,  and  the  order 
under  which  New  received  her  distributive  share  of  the 
estate  for  her  cannot,  in  our  opinion,  be  construed  as  an 
order  on  him  to  refund  or  repay  the  money  so  received 
by  him  for  her  to  the  Atkinson  estate. 

If  the  Atkinson  estate  is  without  remedy,  such  con- 
dition  does  not  arise  solely  out  of  the  receipt  of  the 
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money  from  the  clerk  by  New,  or  the  payment  thereof 
by  him  to  Mrs.  Derry,  but  it  arises  primarily  out  of  the 
fact  that  there  was  a  mistake  in  the  final  report  of  the 
administrator  and  the  order  of  distribution  based  thereon. 
If  the  money  had  been  paid  by  the  clerk  to  Mrs.  Deny 
in  person,  she  would  have  been  liable  to  the  estate,  as 
she  is  now,  for  money  had  and  received.  If  New,  or 
her  attorney  had  paid  the  money  to  her  without  exact- 
ing an  indemnifying  bond,  it  is  doubtful  whether  the 
estate  could  have  recovered  the  money  from  him.  Hav- 
ing exacted  the  bond  for  his  own  indemnity,  he  could 
not  proceed  thereon  against  the  signers  thereof  until 
there  was  a  condition  broken  giving  him  such  right  of 
action.  The  surety  thereon  is  only  boiind  by  the  term 
of  his  agreement  as  written  in  the  bond.  As  there  has 
been  no  condition  broken,  and  as  he  has  not  been  dam- 
nified, the  appellant  is  not  entitled  to  recover  thereon 
as  his  assignee. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  February  21, 1896. 


No.  1.818. 
ESTEY  ET  AL.  V.  BaRNES  ET  AL. 

Plkadino. — Plea  in  Abatement — When  Available, — Pleas  in  abate- 
ment must  be  filed  at  the  earliest  opportunity,  and  will  not  avail  if 
filed  with  or  after  pleas  in  bar  have  been  filed,  as  the  provisions  of 
section  368,  R.  S.  1894,  to  that  effect  are  imperative 

Same. — An^svoer, — When  Demwn^ahle. —  Oamishment —  Fraud. —  In- 
surance,— A  paragraph  of  an  answer  by  garnishing  creditors  of  an 
insured,  made  parties  upon  their  petition  in  an  action  on  the  policy 
by  the  assignee  of  the  claim  thereunder,  under  an  assignment  ante- 
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dating  the  garnishment,  is  demurrable  where  it  merely  alleges  that 
the  assignment  was  fraudulent  and  without  consideration  as  to 
creditors,  and  asks  that  the  cause  be  dismissed,  but  does  not  seek 
a  judgment  against  the  assignor. 

From  the  La  Porte  Circuit  Court. 

M.  I.  Beck  and  J.  F,  Oallaher,  for  appellants. 

H.  B.  Tuthilly  for  appellees. 

Ross,  J. — This  was  an  action  upon  a  policy  of  fire 
insurance  brought  by  the  appellee,  Lucy  A.  Barnes, 
against  her  co-appellees,  the  Fireman's  Fund  Insurance 
Company  and  Albert  0.  Barnes.  The  appellants,  Julius 
Estey,  Isaac  N.  Camp,  and  Levi  K.  Fuller,  composing 
the  firm  of  Estey  and  Camp,  were  made  parties  defend- 
ant upon  their  own  petition. 

It  appears  from  the  allegations  of  the  complaint  that 
on  the  18th  day  of  December,  1893,  the  Fireman's  Fund 
Insurance  company  issued  to  Albert  0.  Barnes,  who 
was  the  husband  of  Lucy  A.  Barnes,  a  policy  of  insur- 
ance for  $1,200  on  a  stock  of  pianos,  organs,  sewing 
machines,  etc.,  belonging  to  him  and  situated  in  Mich- 
igan City,  Indiana ;  that  on  the  1st  day  of  April,  1894, 
the  property  insured  was  destroyed  by  fire ;  that  notice 
of  the  fire  was  duly  given  to  the  company,  proofs  of 
loss  made  and  the  amount  of  the  loss  agreed  upon  as 
$750.00;  that  the  company  never  disputed  its  liability 
for  the  loss  under  the  policy,  and  that  the  insured  per- 
formed all  of  the  conditions  on  his  part  to  be  performed 
in  accordance  with  the  terms  of  the  policy ;  that  after 
the  loss  occurred,  and  after  the  adjustment  of  the  same, 
by  the  agreement  of  the  insured  and  the  company  as  to 
the  amount  thereof,  said  Albert  0.  Barnes,  for  a  valu- 
able consideration  paid  to  him  by  said  Lucy  A.  Barnes, 
assigned  to  her  all  of  his  right,  title,  and  interest  in  the 
money  due  and  to  become  due  him  by  reason  of  said 
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loss,  from  said  insurance  company;  that  she  is  the 
owner  of  said  claim  and  the  proceeds  thereof ;  that  the 
insurance  company  had  notice  of  the  transfer,  and  that 
the  amount  agreed  upon  on  account  of  said  loss  is  due 
and  unpaid.  Copies  of  the  policy  of  insurance  and  of 
the  assignment  from  Albert  O.  Barnes  to  the  plaintiff 
are  made  exhibits  to  the  complaint. 

The  appellants  filed  an  answer  to  the  complaint,  the 
first  paragraph  of  which  was  a  general  denial,  and  the 
second  paragraph  set  up  special  matter.  A  demurrer 
was  sustained  to  the  second  paragraph  of  the  answer, 
and  the  correctness  of  that  ruling  is  the  only  question 
presented  on  this  appeal. 

The  second  paragraph  of  the  answer  filed  by  the  ap- 
pellants reads  as  follows,  viz : 

''And  for  a  further  and  second  answer  to  the  com- 
plaint of  the  plaintiff  the  defendants,  Julius  Estey, 
Isaac  N.  Camp  and  Levi  K.  Fuller,  allege  that  they  are 
residents  of  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  together  compose  the  firm  of  Estey  and  Camp, 
dealers  in  pianos  and  organs  in  said  city  of  Chicago^ 
Illinois ;  that  the  plaintiff  in  the  above  entitled  action, 
Lucy  A.  Barnes,  is  the  wife  of  the  defendant  Albert  O. 
Barnes,  to  whom  the  policy  sued  on  in  this  action  was 
issued;  that  the  said  policy  of  insurance  was  issued 
to  the  said  Albert  O.  Barnes  on  the  18th  of  December, 
1893,  by  the  Fireman's  Fund  Insurance  Company  of 
San  Francisco,  California,  covering  $1,200.00  on  his 
stock  of  pianos,  organs,  sewing  machines,  etc.,  while 
contained  in  his  building,  Nos.  613  and  515  Franklin 
street,  at  Michigan  City,  Indiana,  and  that  afterwards 
said  property  so  covered  was  destroyed  by  fire,  on  or 
about  the  ith  day  of  April,  1894,  and  that  the  amount 
of  said  loss  was  adjusted  between  the  said  Albert  O. 
Barnes  and  the  said  company,  and  agreed  on  at  $713. 97, 


NOVEMBER  TEEM,  1895— Vol.  14.  449 

Estey  et  al  v.  Bamee  et  oZ. 

and  that  the  said  Barnes  made  due  proof  of  loss,  and 
presented  the  same  to  the  said  company,  claiming  the 
sum  of  $713.97 ;  that  the  said  Albert  O.  Barnes  was,  at 
the  time  of  the  above  mentioned  loss  and  making  of 
proof,  indebted  to  the  firm  of  Estey  &  Camp,  composed 
of   these  defendants,   in  the  sum  of  $743.31,    which 
amount  is  still  due  and  wholly  unpaid ;  that  on  the  26th 
day  of  May,  1894,  after  the  proof  of  loss,  but  before  the 
amount  of  said  loss  became  due  and  payable  by  the 
terms  of  said  policy,  these  defendants  commenced  an 
action  against  the  said  Albert  0.  Barnes  for  the  amount 
owing  to  them  from  him,  as  above  set  forth  in  the  cir- 
cuit court  of  Cook  county,  Illinois,  and  caused  a  writ  of 
attachment  and  garnishee  summons  to  be  issued  from 
said  court,  which  was  duly  served  upon  the  said  Fire- 
man's Fund  Insurance   Company,    commanding  it  to 
answer  to  the  said  court,  of  all  moneys  due  or  owing,  or 
which  might  thereafter  become  due  or  owing  from  it, 
the  said  company,  to  the  said  Albert  0.  Barnes,  and  to 
hold  said  moneys  until  further  order  of  said  court,  which 
said  suit  is  still  pending  and  undetermined,  and  these 
defendants  further  allege  that  the  moneys  due  under 
said  policy  of  insurance  on  account  of  said  loss  by  fire, 
are  due  from  the  said  fire  insurance  company  to  the  said 
Albert  0.  Barnes  and  not  to  the  plaintiff  herein,  Lucy 
A.  Barnes,  and  that  no  valid  or  legal  assignment  was 
ever  made  by  the  said  Albert  0.  Barnes,  to  this  plaintiff, 
Lucy  A.  Barnes,  of  the  said  policy  of  the  insurance,  or 
of  his  claims  under  the  said  poUcy,  prior  to  the  service 
of  the  garnishee  summons  upon  the  said  insurance  com- 
pany or  at  any  other  time ;  that  said  pretended  assign- 
ment of  said  policy  and  said  claim  by  said  Albert  O. 
Barnes,  to  this  plaintiff,  his  wife,  Lucy  A.  Barnes,  was 
naade  in  collusion  with  said  plaintiff  for  the  fraudulent 
Vol.  14—29 
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purpose  of  defeating  the  creditors  of  the  said  Albert  0. 
Barnes,  and  of  preventing  the  collection  of  the  said 
amount  due  from  him  to  these  defendants,  composing 
the  firm  of  Estey  &  Camp,  and  that  said  pretended 
assignment  is  wholly  illegal  and  void,  and  without  any 
valid  consideration  whatever,  and  that  the  said  prop- 
erty so  assigned  by  the  said  Albert  O.  Barnes  was  all 
and  the  only  property  owned  by  the  said  Barnes  at 
the  time  of  said  assignment,  and  that  at  the  time  of 
said  assignment  the  said  Albert  0.  Barnes  was  bank- 
rupt and  execution  proof  except  for  his  interest  in  the 
said  insurance  policy,  and  has  so  remained  from  thence 
up  to  the  present  time,  and  did  not  have  at  the  time  of 
the  assignment  hereinbefore  mentioned,  and  has  not  had 
from  that  time  up  to  the  present  time,  and  has  not  now 
any  other  property  from  which  the  claims  of  these 
defendants  could  be  paid  and  satisfied. 

"Wherefore  these  defendants  pray  that  the  cause  of 
the  plaintiff  may  be  dismissed,  and  that  they  have  judg- 
ment for  their  costs  in  this  behalf  laid  out  and  expended, 
jand  for  all  other  and  proper  relief." 

Counsel  for  appellant  in  a  brief  of  many  pages  have 
presented  many  legal  propositions  which  in  .themselves 
are  apparently  well  settled,  and  if  applicable  in  any  way 
to  the  questions  presented  by  this  ruling  on  the  demur- 
rer to  the  answer  would  in  all  probability  be  controlling, 
but  the  court  is  at  a  loss  to  see  their  application  here. 
In  fact,  after  carefully  reading  and  re-reading  appel- 
lant's brief,  we  still  are  unable  to  see  upon  what  theory 
the  answer  proceeds,  whether  in  abatement  or  in  bar; 
whether  in  the  nature  of  a  cross-action  on  a  contract 
to  recover  a  judgment  against  the  appellee  Albert  O. 
Barnes,  or  to  set  aside  the  transfer  by  him  to  his  wife, 
Lucy  A.  Barnes,  of  his  rights  and  interests  imder  the 
policy  of  insurance  sued  upon. 
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If  its  purpose  were  to  abate  this  action  until  the  final 
disposition  of  that  action  brought  by  the  appellants,  in 
Chicago,  against  the  appellees  Albert  0.  Barnes  and  The 
Fireman's  Fund  Insurance  Company,  there  was  no 
error  in  sustaining  a  demurrer  to  it,  if  for  no  other 
reaSbn  because  it  came  too  late.  Dilatory  pleas  must 
precede  the  filing  of  pleas  in  bar. 

*' An  answer  in  abatement  must  precede,  and  cannot- 
be  pleaded  with  an  answer  in  bar,  and  the  issue  thereon 
must  be  tried  first  and  separately.  If  the  issue  be  found 
against  the  answer,  the  judgment  must  be  that  the 
party  plead  over  and  against  him  for  all  costs  of  the 
action  up  to  that  time."  Section  365,  R.  S.  1881  (sec- 
tion 368,  Bums  R.  S.  1894). 

The  holdings  are  that  the  statute  is  imperative,  and 
that  such  pleas  must  be  filed  at  the  earliest  opportunity, 
and  will  not  avail  if  filed  with  or  after  pleas  in  bar  have 
been  filed.  Field  v.  Malone,  102  Ind.  251 ;  Glidden  v. 
Henry  J  104  Ind.  278  ;  Watts^  Tr.,  v.  Sweeney,  127  Ind. 
116. 

As  a  plea  in  bar,  it  does  not  deny  the  existence  of  the 
debt,  or  the  plaintiff's  right  to  recover,  but  simply 
charges  that  the  title  or  right  to  the  claim  was  vested 
in  her  for  a  fraudulent  purpose.  This  is  no  defense  to 
the  action. 

If,  considered  as  a  cross-complaint,  it  proceeds  upon 
the  theory  that  the  defendant  Albert  0.  Barnes  was 
indebted  to  the  cross-complainants  in  a  certain  sum,  and 
that  by  a  proceeding  as  in  garnishment  in  the  State  of 
Illinois,  they  gamisheed  in  the  hands  of  the  insurance 
company  whatever  sum  was  due  from  it  to  said  Albert 
O.  Barnes.  There  is  the  further  allegation  that  the 
transfer  of  the  claim  by  him  to  his  wife,  Lucy  A. 
Barnes,  was  without  consideration,  and  made  for  the 
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purpose  of  delaying,  cheating  and  defrauding  his  cred- 
itors. 

It  is  well  settled  that  in  an  action  by  a  creditor 
against  a  debtor  on  a  claim  note  or  other  obligation,  the 
plaintiff  may  join  in  his  complaint  such  other  matters 
as  are  necessary  for  a  complete  remedy  and  speedy  satis- 
faction of  his  judgment.  Bowen  v.  State^  ex  rel.j  121 
.Ind.  235,  and  cases  cited. 

But  the  joining  of  such  other  matters,  for  instance  if 
it  be  to  set  aside  a  conveyance  or  disposition  of  property 
as  fraudulent,  the  matter  thus  joined  is  simply  an  inci- 
dent to  the  main  action.  The  action  against  the  prin- 
cipal defendant  upon  the  obligation  is  the  basis  of  the 
proceeding  and  the  matters  joined  with  it  to  insure  a 
speedy  satisfaction  of  the  judgment, in  the  event  one  is 
rendered,arebut  an  incident  thereto. 

The  appellees  in  their  plea  do  not  seek  a  judgment 
against  their  debtor,  Albert  0.  Barnes.  Without  a 
judgment  against  him  they  are  not  in  a  position  to 
assert  a  claim  to  or  against  the  property  or  rights  con- 
veyed by  him  to  his  wife. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer  of  the  appellants. 

Judgment  affirmed. 

Filed  February  21,  1896. 


No.  1,867. 

Post  v.  State,  ex  rel.  Hill. 

WnwESS. — Competency. — Physician  and  Patient, — The  incompetency 
of  a  physician  to  testify  to  matters  which  he  learned  in  his  profes- 
sional capacity,  over  the  objection  of  his  patient,  extends  to  mat- 
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ters  which  he  learned  from  mere  obserration  as  well  as  to  the 
declarations  of  the  patient. 

Samb. — Physician  and  Patient — A  patient  cannot  be  compelled  to 
divnlge  conmimiications  between  her  physician  and  herself,  where 
the  physician  could  not  properly  divulge  the  same  over  the  patient's 
objection. 

CONTINUANCE. — Evidence. — Witness. —  Competency.  —  Physician  and 
Patient. — Bastardy. — That  the  testimony  of  a  physician,  as  to  facts 
learned  in  his  professional  capacity,  to  obtain  which  a  continuanoe 
is  sought  in  a  bastardy  proceeding,  would  be  competent  in  the  ab- 
sence of  an  objection  by  the  relatriz,  does  not  render  the  refusal  of 
the  continuance  erroneous,  where  the  relatrix  by  objecting  thereto 
manifests  her  purpose  to  object  to  the  testimony  if  offered. 

Same. — Appellate  Procedure. — Abuse  of  Discretion. — ^A  judgment  will 
not  be  reversed  because  of  the  refusal  of  a  continuance,  unless  it 
clearly  appears  that  the  discretion  vested  in  the  trial  court  has  been 
abused. 

Same. — Absent  Witness. — Necessary  Allegation. — An  application  for  a 
continuance  to  obtain  the  testimony  of  an  absent  witness  is  properly 
refused  where  it  does  not  state  facts  which  indicate  that  the 
testimony  of  the  witness  can  be  procured  within  a  reasonable  time, 
especially  where  the  applicant  does  not  even  assert  a  belief  that  it 
can  be  so  procured. 

Insteuction  to  Jury. — Uncontroverted  Fact. — The  statement  of  the 
court  in  an  instruction  that  a  certain  material  fact  is  not  contro- 
verted does  not  constitute  error,  where  an  admission  of  the  existence 
of  such  fact  was  expressly  made  upon  the  record. 

From  the  Porter  Circuit  Court. 

Olds  &  Oriffin  and  E,  D.  Crumpacker^  for  appellant. 

J.  B.  Petersoriy  for  appellee. 

Reinhard,  J. — The  appellant  was  prosecuted  for 
bastardy.  Examination  was  had  before  the  justice, 
appellant  was  bound  over  to  the  Lake  Circuit  Court, 
from  which  court  the  venue  was  changed  to  the  Porter 
Circuit  Court-  Here  the  appellant  was  adjudged  to  be 
the  father  of  the  bastard  child  of  the  relatrix,  and  a  fur- 
ther judgment  was  rendered  against  him  in  favor  of  the 
relatrix  for  $450,  for  the  support  and  maintenance  of 
said  child. 
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The  overruling  6f  appeUant's  motion  for  a  new  trial 
is  the  only  error  assigned.  One  of  the  reasons  assigned 
for  a  new  trial  is  the  overruling  of  the  appellant's  mo- 
tion  for  a  continuance.  The  appellee  insists  that  there 
is  no  bill  of  exceptions  in  the  record  by  which  the  ques- 
tion sought  to  be  raised  has  been  properly  presented. 
Without  stopping  to  determine  this  preliminary  point, 
however,  we  have  examined  the  case  on  its  merits  and 
have  arrived  at  the  conclusion  that  it  must  be  affirmed 
in  any  event. 

As  to  the  ruling  of  the  court  upon  the  motion  for  a 
continuance,  it  was  clearly  right.     The  alleged  absent 
witnesses  were  one  Dr.  Miller,  who  it  was  alleged  had 
examined  the  relatrix  in  order  to  determine  whether  or 
not  she  was  pregnant,  and  his  servant  girl,  whose  name 
is  unknown  to  appellant.     All  the  testimony  sought  to 
be  given  by  the  physician  related  to  matters  he  had 
learned  while  the  relatrix  had  called  upon  him  in  his 
professional  capacity  as  a  physician.     It  was  therefore 
privileged  and  could  not  have  been  given  in  evidence  by 
the  physician  over  the  objection  of  the  relatrix.     Not 
only  is  the  physician  prevented  from  revealing  anything 
told  him  by  the  relatrix,  but  it  would  be  equally  objec- 
tionable for  him  to  divulge  matters  he  had  learned  from 
mere  observation.     The  admission  of  such  evidence  over 
the  objection  of  relatrix  would  have  been  in  plain  viola- 
tion of  the  statute.  E.  S.  1894,  section  505  (R.  S.  1881, 
section  497),  subd.  4.     This  statutory  provision  is  con- 
strued with  great  strictness  ih   favor   of   the   person 
against  whom  the  evidence  is   sought   to   be  given. 
Masonic  Mut.  Benefit  Ass*n  v.  Becky  77  Ind.  203  ;  Ex- 
celsior ^  etc,  Ass^n  v.  Biddle,  91  Ind.  84;  Penn  Ins. 
Co.  V.  Wiler,  100  Ind.  92 ;   Williams  v.  Johnson^  112 
Ind.  273;  Ileuston  y.  Simpson,  115  Ind.  62;  Ourleyv. 
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Parky  135  Ind.  440 ;  Pennsylvania  Co.  v.  Marion^  123 
Ind.  415  (7  L.  E.  A.  687). 

In  the  case  of  Williams  v.  Johnson^  supra^  the  court 
said:  ''The  statute  sets  the  seal  of  secrecy  and  con- 
aaence  upon  what  a  physician  otaerve.  in  Jpect  to  th. 
condition  of  his  patient's  person  in  the  course  of  his  pro- 
fessional examinations,  as  well  as  upon  communications 
made  to  him  by  his  patient.  *  *  *  The  policy  of 
the  statute  is  to  protect,  and  render  inviolable,  the  con- 
fidence which  should  exist  between  physician  and 
patient.  A  physician  is  not  permitted  to  disclose  the 
result  of  observations  or  examinations  made  by  him 
upon  the  person  of  his  patient,  unless  with  the  consent 
of  the  latter,  or  unless  the  patient  in  some  way  waives 
his  privilege." 

In  Hevston  v.  Simpson^  supra^  this  language  was 
made  use  of  by  the  court:  ''If  the  knowledge  is  ac- 
quired in  the  chamber  of  the  patient,  and  in  the  dis- 
charge of  professional  duty,  the  physician  can  make  no 
disclosure.  This  is  true,  whether  the  knowledge  is 
communicated  by  the  words  of  the  patient,  or  is  gained 
by  observation,  or  is  the  result  of  a  professional  exam- 
ination. The  law  forbids  the  physician  from  disclosing 
what  he  learns  in  the  sick-room,  no  matter  by  what 
method  he  acquires  his  knowledge." 

And  in  Masonic  Mut.  Benefit  Ass^n  v.  Becky  supra^  it 
was  said :  ' '  His  (the  physician's)  admission  to  the  bed- 
side of  the  sick  one  may  enable  the  experienced  and  skill- 
ful practitioner  to  discern  more  of  the  patient's  condi- 
tion and  the  cause  of  which  brought  it  about,  than  the 
patient  himself  could  tell,  or  would  be  wilUng  to  reveal ; 
and  whether,  therefore,  the  information  which  he  gets 
is  obtained  in  one  way  or  the  other  should  make  no  dif- 
ference in  the  application  of  the  rule." 

In  the  present  case,  the  appellant  proiKDsed  to  prove 
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by  Dr.  Miller  that  the  relatrix  called  on  him  in  his  ofl&ce 
in  Chicago,  in  May,  1 894,  in  company  with  a  young  man 
(not  the  appellant),  and  that  the  relatrix  and  her  com- 
panion then  and  there  told  Dr.  Miller  that  they  were 
husband  and  wife ;  that  the  man  accompanying  her  was 
a  railroad  man ;  that  they  feared  relatrix  was  pregnant 
with  child,  and  that  they  did  not  want  any  children  at 
that  time,  and  desired  an  examination  to  be  made  to 
ascertain  the  condition  of  the  relatrix,  and,  if  pregnant, 
to  relieve  her  of  child ;  that  the  said  physician  made  the 
examination  of  the  relatrix  and  found  her  to  be  preg- 
nant, and  so  stated  to  her,  but  made  no  attempt  to  re- 
lieve her  of  the  child  ;  that  said  Miller  will  testify  that 
the  person  accompanying  said  relatrix  was  a  young  man 
with  brown  mustache,  tall,  rather  slender  and  was  not 
the  appellant. 

We  think  all  this  information  about  which  Dr.  Miller 
was  to  be  examined  was  privileged.  There  can  be  no 
question,  we  think,  as  to  that  portion  relating  to  the 
examination  of  the  relatrix  and  the  result  ascertained 
therefrom.  What  Dr.  Miller  observed  as  to  who  accom- 
panied the  relatrix  and  what  they  said  must  have  been 
in  reference  to  the  subject-matter  of  the  examination — 
the  purpose  for  which  they  had  called  upon  the  physipian 
— and  it  was  likewise  privileged. 

But  if  it  be  granted  that  the  physician  might  have 
testified  to  the  fact  that  the  appellee  and  young  man 
came  to  his  oflSce,  without  disclosing  the  purpose  for 
which  they  came,  we  do  not  see  how  this  could  have 
benefited  appellant,  as  it  tended  to  prove  nothing  ma- 
terial to  the  case  on  either  side. 

Nor  do  we  think  the  facts  proposed  to  be  proved  show 
that  the  relatrix  called  upon  the  physician  for  a  criminal 
purpose,  and  hence  the  law  applicable  to  such  cases  does 
not  apply  here.     We  do  not  think  it  can  be  said  from 
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the  statement  of  the  affidavit  that  the  relatrix  called 
upon  Dr.  Miller  to  have  an  abortion  performed. 

Appellant's  counsel  insist,  however,  that  it  was  error 
to  overrule  said  motion,  even  if  it  be  conceded  that  the 
testimony  was  not  such  as  could  have  been  given  by  the 
physician  upon  objection  made,  inasmuch  as  it  could 
not  be  determined  beforehand  that  the  relatrix  would 
have  objected  to  the  testimony  on  the  ground  of  its 
being  privileged.  This  position  cannot  be  maintained. 
The  relatrix  by  objecting  to  the  continuance  sufficiently 
manifested  her  purpose  to  object  to  the  testimony  when 
offered,  and  it  would  have  been  fruitless  to  continue  a 
cause  for  evidence  which  could  not  have  been  available 
in  any  event. 

The  appellant  also  asked  for  a  continuance  on  account 
of  the  absence  of  a  servant  girl  of  Dr.  Miller,  whose 
name  the  appellant  says  in  the  affidavit  he  does  not 
know,  and  who,  as  he  is  informed  and  believes,  was 
present  at  Dr.  Miller's  office  during  the  time  of  said  in- 
terview between  the  relatrix  and  said  Dr.  Miller,  and  at 
the  examination,  and  that  she  will  so  testify,  and 
that  she  admitted  relatrix  and  her  said  male  companion 
to  the  office  and  saw  them  both,  and  would  recognize 
either  of  them,  and  that  said  male  companion  was  a 
tall,  rather  slender  young  man,  with  brown  mustache, 
and  not  the  appellant.  The  appellant  stated  in  his  affi- 
davit that  the  fact  that  said  servant  girl  was  present 
and  would  testify  as  aforesaid,  first  came  to  the  appel- 
lant's knowledge  on  the  day  before  the  affidavit  was 
made  through  said  Dr.  Miller,  and  that  her  name  and 
address  are  unknown  to  him,  but  that  her  name  and 
address  are  known  to  said  Dr.  Miller,  as  appellant  is  in- 
formed and  believes,  and  can  be  obtained  by  appellant 
for  the  purpose  of  securing  her  evidence ;  that  appellant 
had  no  knowledge  of  the  facts,  and  it  was  impossible 
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for  him  to  know  and  he  had  no  means  of  knowing  that 
said  servant  was  in  attendance  at  said  time,  until  in- 
formed of  the  fact  through  Dr.  Miller  on  the  day  before 
the  making  of  the  affidavit,  and  too  late  to  take  her 
deposition.  * 

The  granting  or  overruUng  of  a  motion  for  a  a)ntinu- 
ance  is  largely  a  matter  of  discretion  with  the  trial 
court,  and  unless  it  clearly  appears  that  such  discretion 
has  been  abused,  the  appellate  tribunal  will  not  reverse 
a  judgment  on  account  of  a  ruUng  on  such  motion. 
Moulder  v.  Kempff^  116  Ind.  459 ;  CerecUtne  Mfg.  Co. 
V.  Bickfordy  129  Ind.  236. 

We  do  not  think  the  facts  stated  in  the  affidavit  show 
that  the  testimony  of  the  girl  could  be  obtained  within 
a  reasonable  time  if  the  continuance  were  granted.  It 
is  not  claimed  that  her  residence  or  even  her  name  is 
known  to  the  appellant.  The  fact  that  Dr.  Miller 
knows  these  facts  cannot  aid  the  appellant.  For  aught 
that  appeara  the  witness  may  reside  in  Europe,  or  in 
some  remote  part  of  the  globe  where  it  is  impossible  to 
secure  her  testimony.  It  is  not  even  stated  that  she 
resides  in  Chicago.  No  diligence  is  shown  to  ascertain 
her  name  and  residence.  If  Dr.  Miller  knew  on  the 
day  before  the  affidavit  was  made  where  the  witness  re- 
sides, no  good  reason  is  shown  for  the  appellant's  fail- 
ure to  obtain  said  information  from  Dr.  Miller  in  time 
to  impart  it  to  the  court.  It  would  not  have  been  suf- 
ficient to  state  that  appellant  believed  the  testimony  of 
the  witness  could  be  procured  within  a  reasonable  time, 
without  giving  the  facts  upon  which  such  belief  is  based, 
or  if  such  facts  when  given  did  not  warrant  such  belief. 
Ohioy  etc.y  R.  W.  Co.  v.  Dickerson,  59  Ind.  317 ;  Dent- 
ming  v.  Peterson^  10  Ind.  251.  But  this  affidavit  does  not 
even  go  so  far  as  that.  It  entirely  fails  to  make  any  show- 
ing as  to  the  probability  of  securing  the  witness's  testi- 
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mony,  and  is,  therefore,  clearly  insuflBcient.  Hence, 
granting  that  the  testimony  would  have  been  competent 
and  material,  there  was  still  no  error  in  overruling  the 
motion  for  a  continuance. 

What  has  been  said  respecting  the  competency  of  Dr. 
Miller's  testimony  disposes  also  of  another  question 
raised  by  appellant's  coimsel.  The  court  struck  out  cer- 
tain testimony  given  by  the  relatrix  before  a  justice  of 
the  peace,  concerning  the  examination  of  the  relatrix 
by  Dr.  Miller.  This  action  of  the  court  was  eminently 
proper  and  right,  for  if  the  matter  was  privileged,  as 
we  think  it  was,  the  relatrix  could  not  be  made  to 
divulge  it  any  more  than  the  physician  could  over  her 
objection. 

The  same  question  also  arises  upon  the  cross-examina- 
tion of  the  relatrix  at  the  trial,  where  the  court  sus- 
tained her  objection  to  being  compelled  to  give  any 
testimony  relative  to  said  examination. 

There  was  no  error  in  the  court's  refusal  to  allow  an- 
other physician  to  testify  on  behalf  of  appellant  that 
the  relatrix's  child  was  perfectly  developed.  This  in- 
formation was  also  privileged. 

In  one  of  its  instructions,  the  court  informed  the  jury 
that  it  was  not  controverted  that  the  relatrix  was  preg- 
nant. It  is  insisted  that  this  was  error.  Ordinarily 
such  an  instruction  would  unquestionably  be  an  inva- 
sion of  the  province  of  the  jury.  But  in  the  present 
case  it  appears  from  the  record  that  such  an  admission 
was  expressly  made.  The  court,  during  the  progress  of 
the  trial,  "asked  counsel  if  there  was  any  controversy 
about  the  pregnancy  and  birth  of  the  child,  to  which 
counsel  for  appellant  answered  that  there  was  none, 
and  the  court  directed  the  admission  to  be  made  of  rec- 
ord, and  *'it  was  thereupon  admitted  in  open  court  by 
the  defendant  that  the  relatrix  Martha  Hill  was  preg- 
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nant  with  and  delivered  of  a  bastard  child  on  the  11th 
day  of  August,  1894." 

In  view  of  this  admission  there  was  no  error  in  the 
giving  of  the  instruction  complained  of.  "We  think 
we  have  disposed  of  all  the  questions  that  may  be  said 
to  have  been  fairly  presented  by  the  record  and  dis- 
cussed  b7  appeUant'8  counsel  in  their  brief.  There  is 
no  available  error. 

Judgment  affirmed. 

FUed  February  21,  1896. 

DissENTiisra  Opinion. 

Gavin,  C.  J. — I  am  not  of  the  opinion  that  consulta- 
tion  with,  and  examination  and  services  of,  a  physician 
in  pursuance  of  the  request  to  examine  appellee  and 
ascertain  her  condition,  and  if  found  pregnant  to  relieve 
her  of  the  child,  come  within  the  protection  of  the  law 
as  privileged  communications.  Such  transaction  is  not 
within  the  legitimate  course  of  the  physician's  profes- 
sion. People  V.  Van  Alstine,  57  Mich.  69 ;  Regina  v. 
CoXj  6  Crim.  Law  Mag.  569 ;  People  v.  Mahoriy  1  Utah 
205 ;  Hughes  v.  Boone,  102  N.  C.  137. 

Davis,  J.,  concurs  in  the  dissent. 


No.  1,580. 

Seiberling  &  Co.  v.  Rodman. 

PLEADiNa. — Demurrer. — A  demurrer  to  a  paragraph  of  an  ans^wer  is 
properly  overruled  where  it  is  good  as  an  argumentative  denial. 

Appellate  Procbdube. — Admission. — Exception  to  Conclusions  of 
Law. — The  correctness  of  all  the  facts  found  which  are  properly 
within  the  issues  is  admitted  by  excepting  to  the  conclusions  of 
law. 
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Saue. — Dismissal — Issue  of  Fa4it— Denial  Under  Oath  by  Appel- 
lant.— An  appeal  will  not  be  dismissed  on  a  motion  by  the  appellee 
raising  an  issue  of  fact,  where  appellant  denies  under  oath  any 
material  fact  adduced  in  support  of  the  motion. 

BuKDEN  OP  Proof.  —  Evidence,  —  Purchaser  of  Machine.  —  War- 
ranty.— A  purchaser  of  a  machine  under  a  warranty  who  relies 
upon  a  breach  thereof  as  a  defense  to  an  action  on  the  contract,  has 
the  burden  of  showing  compliance  on  his  part  with  the  terms  of  the 
contract. 

Sale. — Warranty. — Reaping  Machine. — Notice, — ^A  purchaser  of  a 
machine  under  a  warranty  requiring  him  to  give  notice  of  any 
defects  and  allow  a  reasonable  time  to  remedy  them  c€mnot  avail 
himself  of  the  benefits  of  the  warranty,  where  he  returns  the 
machine  on  the  day  after  giving  notice  of  defects  and  before  such 
notice  has  been  received  by  the  seller  and  refuses  to  give  it  further 
triaL 

Froin  the  Washington  Circuit  Court. 

H,  MorriSy  J,  H,  Bradley ^  D.  M.  Alspaugh  and  J. 
C.  LawleVj  for  appellant. . 

Zaring  &  JSottel^  for  appellee. 

Eoss,  J. — The  appellant  brought  this  action  against 
the  appellee,  to  recover  the  sum  of  $120,  alleged  to  be 
due  under  a  written  contract,  for  an  Empire  reaping 
machine,  sold  by  appellant  to  appellee.  To  the  com- 
plaint the  appellee  filed  an  answer  in  several  paragraphs, 
and  to  the  special  paragraphs  of  the  answer  appellant 
replied. 

The  first  specification  of  error  assigned  questions  the 
sufficiency  of  the  second  paragraph  of  appellee's  answer. 
This  paragraph  of  the  answer  alleges  a  want  of  con- 
fiideration.  We  think  there  was  no  error  in  overruling 
the  demurrer  to  this  paragraph,  inasmuch  as  it  is  good 
as  an  argumentative  denial,  if  for  no  other  purpose. 
Dickson  v.  Lambert^  9S  Ind.  487  ;  Sohn  v.  JerviSj  101 
Ind.  578 ;  Leary  v.  Moran^  106  Ind.  560. 

The  second,  third  and  fourth  si)ecifications  question 
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the  ruling  of  the  court  below  in  overruling  the  demur- 
rer to  the  third,  fourth  and  fifth  paragraphs  of  the 
answer. 

We  are  not  called  upon  to  consider  the  sufficiency  of 
the  third  paragraph  of  the  answer  for  the  reason  that 
the  court  specially  finds  that  the  ^finding  rests  upon 
the  complaint,  and  the  first,  second,  fourth  and  fifth 
paragraphs  of  the  answer  and  the  replies  thereto. 

The  fourth  and  fifth  paragraphs  of  the  answer,  of 
which  the  latter,  while  filed  as  an  answer,  proceeds 
upon  the  theory  of  a  cross-complaint,  seek  to  set  up  a 
breach  of  the  warranty  contained  in  the  contract  of  sale 
sued  on.  The  material  allegations  of  both  paragraphs 
are  very  similar,  those  of  the  fifth  being  more  specific, 
however,  in  some  respects  than  those  of  the  fourth.  In 
each  of  the  answers  before  us  the  defendant  alleged 
specifically  wherein  there  was  a  breach  of  the  warranty, 
in  that  the  machine  was  not  well  made  or  of  good 
material ;  that  it  was  made  of  too  light  material,  and 
of  an  inferior  grade,  and  in  heavy  grain  it  would  and 
did  temple,  and  lock  the  wheel  and  drag,  and  would 
and  did  bend,  spring  and  brake,  ''and  was  defective  in 
all  its  parts,"  etc.  It  was  also  alleged  that  it  did  not 
do  good  work,  in  that  it  did  not  tie  bundles  of  grain, 
but  would  choke  up  in  the  elevator  as  the  grain  came 
over  the  deck  board,  and  in  light  wheat  the  grain 
would  run  under  the  platform  canvas  and  stop  it ;  that 
the  tension  was  too  loose,  and  for  that  reason  when  it 
did  tie  bundles  it  did  not  tie  them  tight  enough ;  that 
grain  would  drop  between  the  platform  canvas  and  ele- 
vator canvas,  and  not  only  wasted  a  great  part  thereof 
but  it  would  get  under  the  canvas  and  choke  the 
machine  so  that  it  would  not  work. 

It  has  been  held  repeatedly  that  an  answer  based  upon 
a  breach  of  the  warranty  in  the  sale  of  a  machine. 
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such  as  is  contained  in  the  contract  here  sued  on,  is  not 
sufficient  where  it  simply  alleges  that  the  machine  would 
not  do  good  work  and  could  not  be  made  to  do  so,  with- 
out alleging  specifically  wherein  it  failed  to  comply  with 
the  warranty.  Aultman,  Miller  &  Co,  v.  Seichting, 
126  Ind.  137,  and  cases  cited. 

The  answers  filed  by  the  appellee  specifically  allege 
wherein  the  machine  is  not  as  warranted,  and  does  not 
do  the  work  in  the  manner  warranted.  A  similar 
answer  was  held  good  in  Seiberling  &  Co.  v.  Tatlocky 
13  Ind.  App.  345. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  at  the  request  of  appellant,  a 
special  finding  of  facts  made  with  conclusions  of  law 
thereon. 

The  fifth  specification  of  error  is,  that  ''The  court 
erred  in  its  conclusions  of  law." 

By  excepting  to  the  conclusions  of  law  the  appellant 
admits  the  correctness  of  all  the  facts  found  which  are 
properly  within  the  issues.  Facts  found  which  are  not 
within  the  issues,  or  mere  evidentiary  facts  or  legal  con- 
clusions embraced  in  the  special  finding,  must  be  disre- 
garded in  considering  the  sufficiency  of  the  facts  found 
to  sustain  the  conclusions  of  law  or  a  judgment  ren- 
dered thereon. 

The  facts  properly  found  by  the  court,  within  the 
issues,  are  as  follows :  That  on  the  27th  day  of  May, 
1893,  the  appellant  by  its  agent,  John  C.  Grubb,  entered 
into  a  contract  in  writing  with  the  appellee,  whereby  it 
sold  to  him  an  Empire  machine,  which  it  warranted 
was  well  made,  of  good  material,  and  if  properly  man- 
aged would  do  good  work ;  that  the  appellee  was  to  be 
permitted  to  have  one  day's  trial  of  the  machine  in  the 
harvest  field  to  see  that  it  worked  properly ;  that  if 
upon  such  trial  the  machine  did  not  do  good  work  he 
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was  to  give  written  notice  both  to  the  agent  from  whom 
he  receiyed  the  machine,  and  to  the  appellant  at  Akron, 
Ohio,  stating  wherein  the  machine  failed  to  do  good 
work,  and  that  after  the  giving  of  the  notice  the  appel- 
lant was  to  be  allowed  a  reasonable  time  to  get  to  the 
machine  and  remedy  any  defects,  the  appellee  agreeing 
to  render  necessary  and  friendly  assistance  to  the  per- 
son sent  to  look  after  and  repair  or  adjust  the  machine; 
that  if  the  api)ellant  could  not  make  the  machine  do 
good  work,  appellant  would  either  give  him  another 
machine,  or  appellee  could  return  the  one  he  had  to  the 
place  where  he  received  it,  and  appellant  would  refund 
him  his  money  or  notes ;  that  if  the  machine  sold  was 
properly  made,  etc. ,  and  did  good  work,  appellee  agreed 
to  pay  appellant  therefor  on  the  1st  day  of  September, 
1893,  the  sum  of  $120. 

The  court  further  finds  that  on  the  26th  day  of  June, 
1893,  the  appellee  tried  the  machine,  the  appellant's 
selling  agent  Grubbs,  having  been  requested  to  be  pres- 
ent at  that  time,  but  was  not  present,  and  although  the 
machine  was  given  a  fair  trial,  and  was  properly  man- 
aged it  failed  to  do  good  work,  in  that  '  ^  it  did  not  save 
all  the  wheat  cut,  but  scattered  and  allowed  to  fall 
through  and  off  the  aprons  of  the  machine  onto  the 
ground,  about  ten  per  cent,  of  the  wheat,  and  failed  to 
bind  a  still  larger  per  cent. ,  discharging  bundles  upon 
the  ground  not  botmd ;  and  as  to  a  still  larger  per  cent, 
of  the  bundles  the  machine  bound  them  too  loosely ;" 
that  the  machine  frequently  choked  and  bound  unus- 
ually small  bundles  and  left  them  fastened  together; 
that  the  reason  the  machine  did  not  do  better  work  -was 
due  wholly  to  its  defective  construction,  and  that  **it 
could  not  be  made  to  do  good  work  without  remodeling 
and  reconstruction ;  that  on  the  27th  day  of  June,  the 
appellee  sent  word  by  an  employee  to  the  home  of  appel- 
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lant's  selling  agent,  with  instructions  to  tell  him  that  the 
machine  did  not  do  good  work,  and  to  ask  that  he  come 
and  make  it  do  good  work,  hut  that  such  agent  could 
not  be  found,  and  thereupon  word  was  left  at  his  resi- 
dence ;  that  the  appellee  continued  to  use  the  machine 
until  about  noon  of  the  29th,  when  appellant's  agent 
came,  but  failed  to  remedy  the  defects,  or  to  make  the 
machine  do  good  work ;  that  after  the  failure  of  appel- 
lant's agent  to  make  the  machine  do  good  work  appellee 
did  not  longer  use  the  machine,  but  procured  a  neigh- 
bor's machine  to  complete  his  harvesting ;  that  on  the 
5th  day  of  July,  appellee  notified  appellant's  agent  in 
writing  that  the  machine  did  not  do  good  work,  and 
that  it  was  worthless  and  that  he  would  return  it.  On 
the  same  day  he  mailed  a  copy  of  the  notice  to  the 
appellant  at  Akron,  Ohio,  which  notice  was  received, 
and  on  the  8th  day  of  July,  appellant  responded  that  it 
would  send  a  man  to  adjust  the  machine  and  make  it 
do  good  work,  but  before  appellee  received  said  response 
from  appellant,  to-wit,  on  the  6th  day  of  July,  he 
returned  the  machine  to  the  place  where  he  had  received 
it;  that  on  the  11th  day  of  July,  appellant's  travel- 
ing agent,  who  was  sent  to  adjust  the  machine  and 
make  it  work,  requested  appellee  to  again  take  the 
machine  to  his  farm  and  offered  to  make  it  do  good  work, 
or  in  event  he  did  not  succeed  in  making  it  do  good 
work,  that  appellee  need  not  pay  for  it,  but  appellee 
rejected  the  offer  and  refused  to  take  the  machine 
again. 

It  is  very  earnestly  insisted  on  the  part  of  counsel  for 
appellant  that  the  facts  found  failed  to  show  a  com- 
pliance on  the  part  of  appellee  vnth  his  part  of  the  con- 
tract sued  on. 

Under  the  issues  formed,  the  burden  rested  upon  the 
Vol.  14 — 30 
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appellee  to  prove  a  breach  of  the  warranty.     The  appel- 
lant's case  prima  facie  was  made  out  when  it  estab- 
lished the  contract,  the  delivery  of  the  machine,  and  the 
amount  still  due  under  the  teimis  of  the  contract,  and  if 
the  appellee  relied  upon  a  breach  of  the  warranty  to 
defeat  appellant's  right  of  recovery,  the  burden  was 
upon  him  to  prove  it.     The  contract  under  the  terms  of 
which  the  appellee  purchased  the  machine,    and  by 
which  the  appellant  warranted  the  machine  sold,  gave 
the  appellee  time  to  try  it  and  see  whether  or  not  it 
did  good  work,  and  if  upon  such  trial  it  did  not  do 
good  work,  the  appellant  was  to  be  notified  and  given 
an  opportunity  to  remedy  the  defect,  and  make  the 
machine  do  good  work  or  to  replace  it  with  another 
machine.     While  the  appellee  had  a  right  to  test  the 
machine  the  api)ellant  was  to  have  an  opportunity  to 
make  it  do  good  work,    in   case  appellee's  test  was 
unsatisfactory,  before  there  could  be  a  breach  of  the 
warranty.     The  appellee's  agreement  was  to  give  the 
appellant  notice  if  the  machine  failed  to  do  good  work, 
and  appellant  was  to  have  a  ^ '  reasonable  tim^  to  get  to 
it  and  remedy  the  defect."     The  appellee  could  not 
declare  a  breach  of  the  warranty  until  he  had  given  the 
notice  he  agreed  to  give,  and  had  allowed  appellant, 
after  the  receipt  of  such  notice,  a  reasonable  time  to 
get  to  the  machine  and  to  remedy  the  defects.     The 
giving  of  the  notice  and  allowing  of  a  reasonable  time 
to  the  appellant  for  remedying  the  defects  were  condi- 
tions precedent  to  the  right  of  appellee  to  declare  a 
breach  of  the  warranty.     Brown  v.  Russell  &  Co.,  105 
Ind.  46  ;  Campbell  v.  Wray,  5  Ind.  App.  155  ;  Aultm^xn 
&  Co.  V.  York,  20  S.  W.  Rep.  (Texas)  851 ;    Fahey  v. 
Esterley  Harvesting  Machine  Co.,  55  N.  W.  Rep.  (N. 
D.)  580 ;    Sandwich  Mnfg.   Co.  v.   Feary,   51  N.  W. 
Rep.  (Neb.)  1026. 


^  ■ 
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The  appellee  did  give  notice,  not  immediately  after 
he  tested  the  machine,  nor  even  after  he  had  used  it  for 
four  days,  but  not  until  ten  days  after  he  knew  that  it 
would  not  do  good  work.  He  then  gave  notice,  and 
without  waiting  or  giving  appeUant  time  or  opportimity 
to  get  to  and  remedy  the  defects  he  returned  the 
machine  to  the  place  where  he  received  it,  and  when 
appellant's  agent  offered  to  remedy  the  defects  and  to 
make  the  machine  do  good  work  as  warranted,  appellee 
refused  to  permit  the  repairs  to  be  made  or  to  accept 
the  machine.  It  was  only  upon  appellee's  giving  notice 
in  writing  to  appellant's  selling  agent  and  to  appellant 
at  Akron,  Ohio,  and  their  failure  after  reasonable  time 
to  make  the  machine  work  properly,  that  appellee  could 
avail  himself  of  the  warranty.  If  he  failed  to  give  the 
notice  or  to  allow  reasonable  time  to  remedy  the  defects 
the  warranty  is  not  effective.  The  warranty  is  condi- 
tional, being  dependent  upon  something  which  appeUee 
is  to  do,  hence  before  he  can  avail  himself  of  its  benefits 
he  must  have  performed  the  things  upon  which  the 
warranty  rests.  Unless  appellee  has  complied  with  his 
part  of  the  contract  there  is  no  breach  on  the  part  of 
the  appellant. 

In  Weise  v.  Birdsall  Co.^  35  Mo.  App.  229,  which 
was  an  action  to  recover  for  a  breach  of  a  warranty  in 
the  sale  of  a  threshing  machine  the  contract  of  sale 
requiring  notice  to  be  given  to  the  agent  selUng  and  to 
the  company  at  Auburn,  N.  Y.,  if  the  machine  failed  to 
work  as  warranted,  and  notice  only  having  been  given 
to  the  agent,  the  court  says,  ^^No  principle  of  law  is 
better  settled  in  respect  to  such  conditions  in  these 
machine  contracts,  than  that  they  are  conditions  pre- 
cedent to  be  observed  and  performed  by  the  purchaser, 
and  he  must  show  a  fair  and  reasonable  compliance 
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with  the  contract  on  his  part  or  he  will  not  be  permitted 
to  enforce  it  against  the  contractor." 

In  Fahey  v.  Esterley  H.  M.  Co.,  supra^  the  court  says : 
' '  To  recover,  it  was  incumbent  on  plaintiff  to  show  that 
he  had  performed  all  the  conditions  precedent  of  the 
warranty  to  be  performed  on  his  part.  This  he  did  not  do. 
Mere  breach  of  the  warranty  did  not  entitle  him  to  rely 
upon  its  promises.  He  must  have  taken  action  to  hold 
the  defendant  to  its  warranty  after  a  breach.  It  is  only 
upon  giving  written  notice  to  the  agent  from  whom  he 
received  the  machine  (notice  was  given  to  the  agent 
from  whom  the  machine  was  purchased)  and  also  to 
the  Esterley  Harvesting  Machine  Company,  at  White- 
water, Wis.,  that  he  is  allowed  to  avail  himself  of  the 
warranty.  Failure  to  give  such  notice,  it  is  provided, 
is  conclusive  against  the  purchaser's  right  to  rely  on  the 
warranty.  The  same  even  handed  justice  which  requires 
the  defendant  to  keep  its  promise  demands  of  the 
plaintiff  that  he  perform  his  part  of  the  agreement. 
Neither  will  it  do  to  assert  that  notice  to  the  company, 
in  addition  to  notice  to  the  agent  from  whom  the 
machine  was  received,  was  of  no  value  to  the  company. 
The  plaintiff  has  foreclosed  all  inquiry  into  that  ques- 
tion by  agreeing  to  give  such  notice.  Nor  is  it  difficult 
to  conceive  of  good  reasons  for  requiring  this  additional 
notice. " 

In  Sandwich  Mnfg.  Co.  v.  Feary,  33  N.  W.  Eep. 
(Neb.)  485,  which  was  an  action  to  recover  the  purchase 
price  of  certain  harvesters  and  binders,  and  to  which  the 
defendant  set  up  a  breach  of  the  warranty,  which  the 
company  made  in  the  sale  of  the  machines,  it  provided 
in  the  contract  of  the  sale  that  *  *  if  upon  starting  the 
machine,  it  should  in  any  way  prove  defective,  or  fail 
to  work,  the  purchaser  shall  give  prompt  written  notice 
to  the  agent  from  whom  he  purchased  it,   and  allow 


NOVEMBER  TERM,  1896— Vol.  14.         469 

Seiberling  &  Co.  v.  Rodman. 

suflScient  time  for  a  person  to  be  sent  to  put  it  in  order, 
and  the  defective  part,  if  any,  replaced  (the  purchaser 
rendering  necessary  and  friendly  assistance).  If  then  it 
cannot  be  made  to  work,  the  machine  shall  be  returned, 
etc.,  the  court,  after  stating  that  while  the  company  was 
entitled  to  the  notice  provided  for  in  the  contract, 
it  might  waive  such  notice  and  accept  verbal  notice, 
continuing,  says : 

'  *  The  language  of  the  contract  of  warranty  is,  the 
defendant  should  'allow  sufficient  time  for  a  person  to 
bo  sent  to  put  it  in  order, '  etc. ,  after  the  giving  of  the 
notice.  The  word  ^sufficient'  as  here  used,  means 
reasonable  ;  a  reasonable  time  under  the  circumstances, 
which  must  have  been  within  the  contemplation  of 
both  parties  when  entering  into  the  contract.  While  it 
must  have  been  within  the  contemplation  of  the  parties 
that  the  plaintiff  would  have  one  or  more  persons  com- 
petent to  put  the  machine  in  order  in  their  employ,  or 
accessible  to  them,  somewhere  within  the  radius  of  the 
operations  of  the  Seward  agency  and  business,  it  can- 
not reasonably  be  supposed  to  have  been  within  their 
contemplation  that  it  would  have  in  its  employ  an 
expert  machinist  to  every  machine,  waiting  the  result 
of  its  trial  by  the  purchaser.  So  that,  in  my  opinion, 
this  sufficient  time  must  be  considered  to  mean  a  reason- 
ably sufficient  time  to  call  in  from  the  country,  where- 
ever  he  might  reasonably  be  expected  to  be  engaged  in 
similar  work,  the  person,  or  one  of  the  persons 
employed  by  the  plaintiff  company  for  such  service, 
and  send  him  to  the  farm  of  the  defendant.  Now,  then, 
upon  the  theory  which  we  are  now  considering,  and 
taking  the  view  of  the  case  most  favorable  to  the  defend- 
ants possible  upon  the  evidence — which  it  must  be 
admitted  is  our  duty  to  do — were  the  jury  warranted 
in  finding  that  later  than  half  past  1  or  2  o'clock  of  the 
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day  following  that  on  which  the  verbal  notice  was  given, 
at  about  6  o'clock  in  the  evening,  was  more  than  a  suffi- 
cient or  reasonable  time  to  give  for  the  purpose  con- 
templated?   I  think  not." 

The  case  of  the  Nafl  Bank  and  Loan  Co.  v.  Dunn^ 
106  Ind.  110,  is  not  in  conflict  with  our  holding  in  this 
case.  In  that  case,  while  it  appears  that  in  the  contract 
of  sale  in  which  the  engine  sold  was  warranted,  it  was 
provided  that  if  upon  a  fair  trial  of  one  week  it  should 
not  work  well,  notice  in  writing  was  to  be  given  by  the 
purchaser  to  the  manufacturers,  stating  wherein  it 
failed  to  do  good  work,  it  also  appeared  that  the  man- 
ufacturers did  know  of  its  defective  condition,  and  that 
it  did  not  do  good  work,  although  no  written  notice 
thereof  had  been  given;  that  they  made  several 
attempts  to  remedy  the  defects  and  to  make  this  engine 
work  properly,  but  failed,  hence  the  court  held  sub- 
stantially that  having  actual  knowledge  of  the  defects 
and  having  tried  to  remedy  them  and  failed,  no  further 
notice  was  necessary. 

The  facts  found  by  the  court  fall  far  short  of  showing 
a  compliance  by  appellee  with  the  conditions  contained 
in  the  contract,  which  it  was  necessary  that  he  comply 
with  before  he  could  claim  a  breach  on  appellant's  part 
of  its  warranty. 

The  counsel  for  appellee  argue  at  considerable  length 
that  no  notice  in  writing  was  required  as  provided  in 
the  contract  for  the  reason  that  notice  had  been  waived 
by  appellant's  selling  agent. 

It  may  be  assumed  that  the  appellant  could  waive 
the  giving  of  the  written  notice  provided  for,  but  the 
facts  found,  instead  of  showing  a  waiver,  show  that 
appellant's  said  selling  agent  told  appellee  when  he 
served  the  written  notice  on  him  that  he  was  then  pro- 
ceeding in   the   proper   manner   to  bind  appellant  by 
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their  warranty.  Without  a  finding  that  appellant 
waived  the  Jving  of  the  written  notice,  it  ca^ot  be 
inferred  that  no  notice  was  necessary.  The  burden  was 
upon  appellee  to  show  a  compliance  with  his  part  of  the 
contract  or  a  legal  excuse  for  his  non-performance. 

Having  failed  to  do  so  he  is  not  entitled  to  recover. 

A  motion  has  been  filed  by  the  counsel  for  the  appel- 
lee to  dismiss  the  appeal  in  which  they  seek  to  raise  an 
issue  of  fact  which  would  require  this  court  not  only  to 
hear  evidence  pro  and  con^  but  would  also  require  it  to 
weigh  conflicting  testimony  and  determine  which  side 
has  a  preponderance  upon  a  question  which  could  in  no 
manner  affect  the  judgment  appealed  from.  If  we  are 
to  pass  upon  the  motion  in  the  light  of  the  evidence 
now  before  us,  it  must  be  overruled  inasmuch  as  the 
appellant  denies  under  oath  each  and  every  material 
fact  adduced  in  support  of  such  motion.  The  motion  to 
dismiss  is,  therefore,  overruled. 

The  cause  is  reversed,  with  instructions  to  the  court 
below  to  grant  appellee  a  new  trial  if  applied  for  within 
ninety  days,  and  leave  to  both  parties  to  amend  their 
pleadings. 

Filed  March  8,  1896. 

CoNcuRRiNa  Opinion. 

Davis,  J. — ^If  the  answer  alleged  that  the  reason  the 
machine  did  not  do  the  work  it  was  warranted  to  do 
was  due  wholly  to  its  defective  construction,  and  that 
it  could  not  be  made  to  do  good  work  without  remodel- 
ing and  reconstruction  of  the  machine,  the  finding 
would  sustain  the  conclusion  of  law.  In  such  event  it 
would  have  been  useless  for  appellee  to  take  the  machine 
to  his  farm  at  the  request  of  the  agent  for  further  trial. 
Therefore,  in  the  absence  of  such  averment  in  the 
answer,  I  concur  in  the  result.     If  it  is  true  that  the 
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appellant  has,  through  its  selling  agent  or  other  agent, 
appropriated  or  sold  the  machine  returned  by  the  appel- 
lee, the  appellant  will  not  be  entitled  to  recover. 

FUed  March  8,  1896. 


No.  1,697. 

State,  ex  rel.  McKinney,  v.  Soudei?  et  al. 

Superior  Court. — Jurisdiction. — Offleial  Bond. — lUegal  Fees. — An 
action  cannot  be  maintained  in  the  superior  court  on  the  official  bond 
of  an  officer,  to  recover  illegal  fees  and  the  penalty  provided  by 
act  of  February  28,  1888,  section  8,  authorizing  a  **  civil  action  "  to 
be  brought  in  any  court  for  the  recovery  of  illegal  fees,  and  in  con- 
nection therewith  a  specified  sum  as  damages  after  demands  there- 
for, which  act  supplements  the  act  of  1879,  section  87,  authorizing 
an  action  in  the  '*  circuit  court "  on  an  official  bond  to  recover  five 
times  the  illegal  fees  charged. 

From  the  Superior  Court  of  Allen  County. 

E.  V.  Harris  and  A.  A.  Chapin^  for  appellants. 

Breen  &  Morris^  for  appellees. 

Davis,  J,^ — This  action  was  brought  on  the  24rth  day 
of  November,  1894,  in  the  name  of  the  State  of  Indiana, 
upon  the  relation  of  Daniel  McKinney,  as  provided  in 
section  253,  E.  S.  1894,  against  Daniel  W.  Souder,  and 
his  sureties  on  his  ofl&cial  bond  as  clerk  of  the  Allen  Cir- 
cuit  Court,  to  recover  fees  alleged  to  have  been  illegally 
taken  and  received,  from  said  McKinney,  by  the  said 
Souder  while  clerk ;  also  to  recover  the  penalty  provided 
by  section  8  of  the  act  approved  February  28, 1883,  for 
taking  and  receiving  such  illegal  fees.  Acts  1883, 
page  48. 
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As  Souder  was  elected  clerk  in  1890,  we  need  not  con- 
sider the  fee  and  salary  acts  of  1891  and  1893.  The 
sui)erior  court  of  Allen  county  was  established  in  1877. 
The  only  question  involved  in  this  appeal  is  whether 
there  is  any  statute  of  this  State  authorizing  such  action 
in  the  superior  court  of  Allen  county  on  the  official  bond 
of  the  clerk  to  recover  such  illegal  fees  and  the  penalty 
provided  by  the  act  of  1883. 

Section  37  of  the  act  of  March  31,  1879,  p.  142,  is  as 
follows:  ^*Any  officer  who  shall  charge,  demand  or 
take  any  fee  for  any  official  act  done  or  performed  under 
the  provisions  of  this  act  other  than  is  herein  allowed 
and  provided  for,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  fined  in  any 
sum  not  exceeding  $100,  and  shall  be  liable  on  his  official 
bond  to  the  party  injured  for  five  times  the  illegal  fees 
charged,  demanded  or  taken,  and  the  same  may  be 
recovered  with  costs  in  the  circuit  court :  Provided, 
No  officer  shall  be  liable  for  any  unlawful  sum  charged 
or  taken  by  his  deputy,  unless  he  know  of  and  failed  to 
correct  the  same,  and  such  deputy  shall  be  liable  as  an 
officer  to  prosecution  for  such  unlawful  charge  or  tak- 
ing." 

Under  this  section  the  clerk  was  liable  in  an  action 
on  his  official  bond  in  the  circuit  court  to  the  party 
injured  for  five  times  the  illegal  fees,  and  also  to  a  fine 
in  a  criminal  prosecution  in  any  sum  not  exceeding  $100. 
Section  8  of  the  act  of  1883,  supplemental  to  the  act 
of  1879,  is  as  follows:  *'If  any  county,  township,  or 
other  public  officer  of  the  State,  shall  violate  or  disregard 
this  act,  or  any  part  thereof,  and  shall  thereby  obtain  any 
fee  or  sum  of  money  denied  him  by  this  act,  *  *  the 
person  or  persons  from  whom  he  received  such  money, 
shall  have  his  right  of  civil  action  in  any  of  the  courts 
of  the  county  for  the  recovery  of  such  money,  and  he 
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shall  in  connection  therewith  recover  a  sum  of  not  less 
than  $10  damages  and  not  more  than  $30  damages,  but 
such  suit  shall  be  preceded  by  demand."  Acts  1883, 
page  48. 

Under  this  section,  the  clerk  in  a  civil  action  in  any 
of  the  courts  of  the  county  is  personally  liable  to  the 
person  from  whom  he  received  illegal  fees  for  such  fees, 
and  in  addition  thereto  a  sum  not  less  than  $10  and  not 
more  than  $30. 

Under  section  37  of  the  act  of  1879,  the  superior 
court  has  no  jurisdiction  of  an  action  on  the  official  bond 
of  the  clerk.  Section  8  of  the  act  of  1883  gives  no 
right  of  action  upon  an  officer's  bond.  It  simply  pro- 
vides that  the  person,  from  whom  excessive  fees  have 
been  collected,  may  recover  the  amount  of  illegal  fees 
taken,  with  a  certain  penalty,  in  case  they  are  not  paid 
upon  demand  which  must  previously  be  made  therefor. 
Appellant's  counsel  admit,  we  believe,  that  the  law  of 
1883  does  not  give  a  right  of  action  upon  official  bonds, 
but  they  claim  that  section  8  of  this  law  is  to  be  com- 
bined with  section  37  of  the  act  of  1879  (section  6549 
of  Bums'  1894  statutes),  and  that  these  two  sections 
combined  do  give  such  right  of  action.  They  seem  to 
admit  that  section  8  of  the  act  of  1883  repeals,  by 
implication,  so  much  of  section  37  of  the  act  of  1879 
as  fixes  the  penalty  that  individuals  may  recover,  and 
the  court  in  which  the  action  may  be  brought.  They 
contend,  however,  if  we  understand  their  argument, 
that  an  individual  still  has  a  right  of  action  upon  an 
officer's  bond  as  provided  by  section  37  of  the  act  of 
1879,  to  recover  the  penalty  provided  in  section  8  of 
the  act  of  1883. 

In  other  words,  the  contention  of  counsel  for  appel- 
lant is,  that  the  only  repugnancy  existing  in  section  S7 
of  the  act  of  1879,  and  section  8   of  the  act  of  1883,  is 
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with  reference  to  the  civil  liability  of  an  officer  demand- 
ing, taking  and  receiving  illegal  fees  for  his  services, 
and  that  such  matters  in  the  former  as  are  not  repug- 
nant to  like  provisions  in  the  latter  statute  are  left 
standing  and  are  not  repealed  by  the  latter.  Counsel 
for  appellant  insist  that  section  8  of  the  act  of  1883 
revises  the  whole  subject-matter  of  section  37  of  the 
act  of  1879,  and  that  it  was  intended  by  the  Legislature 
as  a  substitute  therefor.  Koons  v.  Cluggish,  8  Ind. 
App.  232 ;  Allen  v.  Town  of  Salem,  10  Ind.  App.  660 ; 
Western  Union  Tel.  Co.  v.  Brown,  108  Ind.  638. 

Assuming,  however,  without  deciding,  that  section 
37  of  the  act  of  1879  is  still  in  force,  it  should  then  be 
remembered  that  this  action  was  instituted  in  the  supe- 
rior court  of  Allen  county  on  the  official  bond  of  the 
clerk,  under  the  provision  of  said  section  37,  to  recover 
the  illegal  fees  and  penalty  as  provided  in  section  8  of 
the  act  of  1883. 

Section  37  created  a  right  of  action  on  the  official 
bond  and  named  the  court  in  which  such  right  should 
be  enforced.  This  action  is  manifestly  founded  on  the 
act  of  1883,  on  the  theory  that  such  action  may  be 
maintained  on  the  official  bond  in  the  superior  court. 
Therefore,  whether  section  7543,  R.  S.  1894,  section 
5528,  R.  S.  1881,  gives  of  itself  a  right  of  action  upon 
the  official  bond  of  the  clerk  for  the  recovery  of  illegal 
fees,  we  need  not  determine.  This  action,  as  we  have 
seen,  is  to  recover  fees  alleged  to  have  been  illegally 
taken  and  received  by  the  clerk,  and  also  to  recover  the 
penalty  provided  by  section  8  of  the  act  of  1883,  for 
taking  and  receiving  such  illegal  fees.  The  action  hav- 
ing been  prosecuted  on  the  theory  that  sections  8  and 
37,  supra,  authorized  a  recovery  of  such  fees  and  pen- 
alty on  the  official  bond  in  the  superior  court,  appellant 
must  stand  or  fall  by  that  theory  in  this  court.     It  fol- 
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lows,  therefore,  that  if  appellant  coiild  have  brought 
his  action  against  appellees  under  section  7543,  supra, 
he  has,  by  his  election  to  bring  his  action  undel*  the  act 
of  1883,  to  recover  a  penalty  not  given  in  section  7543, 
no  right  to  recover  under  the  latter  section  in  this 
action.  Whatever  view  may  be  taken  of  the  other 
question  involved  in  this  appeal  it  seems  clear  to  us 
that  an  action  cannot  be  maintained  on  the  official  bond 
of  the  clerk  in  the  superior  court  to  recover  the  damage 
prescribed  in  section  8  of  the  act  of  1883.  If  section 
37  of  the  act  of  1879  is  in  forces  the  action  on  the 
bond  should  have  been  instituted  in  the  circuit  court. 
If  the  right  and  the  remedy  provided  in  section  8  of  the 
act  of  1883  have  taken  the  place  of  the  right  and  the 
remedy  provided  in  section  37  of  the  act  of  1879,  this 
action  cannot  be  maintained.  In  any  event  there  is  no 
right  of  action  in  the  superior  court,  upon  an  officer's 
bond  as  provided  by  section  37  of  the  act  of  1879,  to 
recover  the  penalty  prescribed  in  section  8  of  the  act  of 
1883. 
Judgment  affirmed. 

Filed  September  25,  1895;  petition  for  rehearing  overruled  March 
8, 1896. 


No.  1,681. 


City  of  Bloomington  v.  Wilson. 


MuNicn*AL  Corporation. — Street  ImprovemenL — Liability  for  Acts 
of  Contractor, — Encroachment  on  Abutting  Land, — A  city  which  is 
not  negligent  in  making  a  plan  for  raising  the  grade  of  a  street,  is 
not  liable  for  the  act  of  an  independent  contractor  in  making  the 
slope  for  the  grade  on  the  land  of  an  abutting  owner. 
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From  the  Monroe  Circuit  Court. 

J.  C.  Batman  and  H.  C.  Duncan,  for  appellant. 

J.  B.  Wilson  and  J.  E.  Henley,  for  appellee. 

• 
LoTZ,  J. — This  was  an  action  of  trespass  against  the 

city  of  Bloomington,  wherein  appellee  recovered  judg- 
ment for  $37.36. 

In  the  improvement  of  the  street  abutting  on  appel- 
lee's lot  in  said  city,  in  accordance  with  the  provisions 
of  an  ordinance,  it  became  necessary  to  raise  the  grade 
of  the  street  six  feet  or  more.  The  contractor  in  the 
performance  of  the  work  suffered  and  permitted  some 
of  the  dirt  placed  on  the  street  to  make  the  fill  to  the 
necessary  height  and  width  to  roll  and  remain  on  appel- 
lee's lot,  thereby  destroying  fruit  trees,  garden  vegeta- 
bles and  vines  growing  thereon. 

Is  a  municipal  corporation  liable  as  a  trespasser  to 
the  abutting  lot-owner  for  the  act  of  the  contractor,  in 
taking  a  portion  of  the  abutting  lot  as  a  slope  to  hold  a 
fill  made  in  the  street  ? 

There  are  authorities  which  hold  that  where  a  munici- 
pal corporation,  in  raising  the  natural  grade  of  the 
street,  accumulates  earth  upon  the  lot  of  an  adjacent 
owner,  and  thus  injures  his  property,  it  is  liable  in  dam- 
age therefor.  Hendershott  v.  City  of  Ottumwa,  26 
Am.  Eep.  182. 

Where  a  city  confers  power  on  a  contractor  to  im- 
prove a  street  by  raising  the  grade  thereof,  such  power 
does  not  authorize  the  contractor  to  put  earth  upon 
abutting  premises,  and  if  such  property  is  injured  by 
reason  of  such  act  on  the  part  of  the  contractor,  he  is 
liable  to  the  owner  in  damages  for  the  injury.  Kinser 
v.  DeWitt,  7  Ind.  App.  597. 

In  the  absence  of  negligence  on  the  part  of  the  city 
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in  the  plans  of  the  improvement,  we  fail  to  see  npon 
what  principle  of  law  the  city  is  liable  for  the  act  of  the 
contractor  in  making  the  slope  for  the  grade  and  im- 
provement of  the  street  on  the  appellee's  land.  Cum- 
mins V.  City  of  Seymour^  79  Ind.  491 ;  City  of  Logans- 
port  V.  Dicky  Admr.y  70  Ind.  65,  78. 

The  city  authorized  the  grading  and  improvement  of 
the  street,  but  our  attention  has  not  been  called  to  any 
evidence  in  the  record,  either  expressly  or  impliedly, 
authorizing  the  doing  of  the  wrongful  act  of  the  con- 
tractor on  which  this  action  is  based.  Tissot  v.  Great 
Southern  Teleg.  &Telef  Co.y  4  Am.  St.  Eep.  248;  Her- 
rington  v.  Village  of  Lansingburghj  6  Am.  St.  Rep. 
348.  See  also  City  of  Erie  v.  CaulkinSj  27  Am.  Rep. 
642. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  March  4,  1896. 


No.  1.879. 

The  SuNNYsmB  Coal  and  Coke  Company  v.   Reitz 

ET  AL. 

Evidence. — Damages  to  Land. — How  Proven. — Value, — Evidence  of 
the  value  of  land  from  which  coal  has  been  taken,  either  before  or 
after  such  taking,  is  inadmissible  for  defendant  in  an  action  for 
trespass  in  taking  the  coal,  where  plaintiff  has  offered  no  evidence 
as  to  the  amount  of  damages  to  the  land,  although  the  complaint 
alleged  injiuy  thereto. 

Same. — Damages  to  Land, — Opinion  Evidence, — Value. — ^A  witness 
cannot  give  his  opinion  as  to  damages  to  real  estate  by  the  removal 
of  coal,  although  he  may  give  his  opinion  as  to  the  value  of  the 
land  with  and  without  such  removal. 
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Same. — Value  of  Land, — Damages. — ^An  offer  to  show  the  value  of 
land  before  and  after  the  removal  of  coal  therefrom,  is  properly  re- 
fused where  no  question  has  been  asked,  except  as  to  the  value 
before  the  removal 

Saxr.— Intention. — Trespass  to  Land. — Evidence  of  the  knowledge 
and  intention  of  defendant's  agent  in  entering  upon  plaintiff's  land 
and  removing  coal  therefrom,  is  admissible  in  an  unintentional 
trespass  for  such  removal,  as  the  measure  of  damages  for  an  inten- 
tional trespass  differs  from  that  for  an  unintentional  one. 

Same. — Intention. — Trespass. — Mines  and  Mining. — Evidence  of  the 
intention  and  motives  of  a  coal  company  in  mining  and  taking  coal 
from  the  premises  of  another,  is  admissible  under  an  allegation  of 
a  complaint  in  trespass  against  the  corporation  charging  willful 
trespass,  as  bearing  upon  the  measure  of  damages. 

Appellate  Peooedure,  —  ReJiearing.  —  Scope  of  Consideration.  — 
Alleged  error  in  giving  instructions  will  not  be  considered  on  re- 
hearing, where  they  were  not  assailed  in  the  original  brief. 

Same. — Exclusion  of  Evidence. — Motion  for  New  Trial. — Alleged 
error  in  excluding  evidence  cannot  be  considered  on  appeal,  not- 
withstanding an  offer  of  the  evidence  sought  to  be  introduced, 
where  the  motion  for  new  trial  assigned  simply  the  sustaining  of 
the  objection  to  the  question  and  not  the  exclusion  of  the  offer. 

Same. — Admission  of  Improper  Evidence. — Reversal. — ^Admission  of 
improper  evidence  to  prove  a  fact  which  is  admitted,  is  not  cause 
for  reversal 

Same. — Reversal  of  Judgment. — ^A  correct  judgment  will  not  be  re- 
versed because  of  intervening  errors. 

Damages. — Chattel. — Cofiversion. — Real  Estate. — Coal. — ^The  owner 
of  land,  from  which  coal  has  been  carried  away  and  converted, 
may  recover  its  value  as  a  chattel. 

Same. —  Measure  Of.  —  Mines  and  Mining.  —  Trespass,  —  The  meas- 
ure of  damages  for  a  willful  trespass  upon  a  mine,  and  the  mining 
and  removal  of  coal  therefrom,  is  the  value  of  the  coal  converted 
at  the  place  where  it  lay  after  it  had  been  mined,  allowing  nothing 
to  the  tresi)asser  for  severing  the  same. 

Procipal  and  Agent. — Notice. — Trespdss  to  Land. — ^A  mining  cor- 
poration is  chargeable  with  the  knowledge  of  the  superintendent  of 
a  coal  mine  that  land  upon  which  he  enters  belongs  to  a  third  per- 
son, as  the  knowledge  of  an  agent,  while  performing  the  princi- 
pal's business,  is  the  knowledge  of  the  principal. 

Real  Estate. — License. — Mere  license  from  the  owner  of  land  to  a 
given  mining  company  to  enter  and  remove  coal  therefrom,  is  re- 
voked by  a  conveyance  of  the  land. 

Trespass  to  Land.— Jftntng  Coal. — Conversion. — Damages. — Allow- 
ance for   Labor    Expended. — ^A  trespasser  who  willfully  enters 
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upon  the  land  of  another  and  removes  ooal  thetefiom,  is  not  enti- 
tied  to  an  allowance  for  the  labor  expended  in  remoTing  the  same* 
in  an  action  for  oonTersion  of  the  coal. 

Instruction  to  Jury. — Mines  and  Mining. — Evidence. — ^An  instroc- 
tion  relating  to  the  mining  of  ooal  under  a  given  street  is  properly 
refused,  where  three  witnesses  testify  positively  that  no  coal  was 
taken  from  under  it,  and  one  map  of  survey  shows  such  fact, 
although  a  copy  of  another  map,  which  is  not  shown  to  be  a  cor- 
rect copy  of  the  original,  and  which  is  expressly  contradicted  by 
the  maker  of  such  original,  shows  that  ooal  was  mined  thereunder. 

Action.— By  Owver  of  Land.—Paper  Title  in  Wife.^7yust.— Tres- 
pass.—The  owner  of  premises  may  maintain  an  action  at  law  for 
trespass  occurring  while  the  paper  title  was  in  his  wife  imder  a 
trust  not  enforceable,  but  subsequently  executed  in  his  favor;  and 
a  separate  action  in  equity  to  establish  the  trust  is  not  necessary. 

From  the  Vanderburg  Circuit  Court. 

A.  Dyer,  A.  Oilchrist  and  C.  A.  DeBruler,  for  ap- 
pellant. 

J.  S.  Btbchanan,  C.  Buchanan  and  S.  B.  Homhrooky 
for  appellee. 

LOTZ,  J. — This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  Vanderburg  county  rendered  against 
the  appellant,  upon  the  verdict  of  a  jury,  for  the  sum 
of  $2,750. 

The  action  was  instituted  by  the  appellee  Clemmens 
Beitz,  against  the  appellant  and  Bertha  Reitz.  The 
complaint  is  in  two  paragraphs.  In  the  first,  the  appel- 
lee avers  that  he  is  and  has  been  for  eight  years  last 
past,  the  owner  in  fee  and  in  possession  of  a  part  of 
block  eleven  and  a  part  of  block  sixteen,  Lamasco,  now 
city  of  Evansville ;  that  so  far  as  the  real  estate  situate 
in  block  eleven  is  concerned,  the  same  since  the  11th 
day  of  June,  1883,  has  belonged  to  him,  although  the 
paper  title  thereto  was  for  a  time,  for  his  convenience, 
and  for  the  convenience  of  his  business,  in  his  wife,  the 
defendant  Bertha  Reitz ;  that  he  has  been  in  the  sole 
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and  exclusive  possession  thereof  ever  since  that  date ; 
that  he  bought  it,  paid  for  it,  paid  taxes  upon  it,  im* 
proved  it,  and^has  occupied  it  solely,  notoriouely  axi4  to 
the  exclusion  of  all  others,  and  owned  it ;  that  bis  wife, 
the  said  Bertha,  never  had  any  interest  in  or  to  the 
same;  that  the  paper  title  she  held  thereto  waa  for  the 
plaintiff  and  his  benefit ;  that  the  said  Bertha  was  will- 
ing to  submit  herself  to  the  jurisdiction  of  the  court  as 
a  party,  and  consent  that  a  judgment  might  be  rendered 
against  her,  barring  her  forever  in  any  action  against 
the  Sunnyside  Coal  and  Coke  Company  for  trespass 
upon  said  lands ;  that  on  the  first  day  of  January,  1887, 
and  on  divers  other  dates  between  that  and  the  com- 
mencement of  this  action  the  Sunnyside  Coal  and  Coke 
Company  wrongfully  and  tmlawf ully  and  without  leave 
entered  the  premises  of  the  plaintiff  and  dug,  mined 
and  removed  eight  thousand  tons  of  bituminous  coal  of 
the  value  of  $10,000.00,  of  which  coal  the  plaintiff  was 
the  owner,  and  in  possession,  and  converted  and  dis- 
posed of  the  same  to  its  own  use,  and  otherwise  injured 
said  premises  to  the  plaintiff's  damage  in  the  sum  of 
$10,000.00. 

The  second  paragraph  is  the  same  as  the  first  with  the 

exception  that  it  is  averred  that  the  trespass  was  done 

wrongfully,  unlawfully,  purposely  and  maliciously.  The 

appellant  answered  in  denial  and  specially  a  continuous 

license  to  take  coal  by  an  arrangement  made  with  a 

former  owner  of  the  realty.     Bertha  Beitz  filed  an 

answer  in  which  she  admitted  all  the  allegations  of  the 

complaint  to  be  true  so  far  as  the  same  affected  her,  and 

disclaimed  any  right  or  title  in  the  real  estate,  and  to 

any  interest  in  the  coal  taken  therefrom,  and  consented 

that  judgment  might  be  rendered  against  her  barring 
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and  inhibiting  her  from  ever  after  asserting  any  rights 
to  the  same. 

Comisel  for  appellant  have  argued  several  points 
which  they  assume  contain  reversible  error,  but  it  is 
conceded  that  there  are  two  controlling  questions  pre- 
sented by  the  record:  1.  Was  the  plaintiff  entitled  to 
recover  for  the  coal  taken  during  the  time  the  title  to 
the  property  was  in  the  name  of  the  co-defendant  Ber- 
tha Reitz?  (2)  What  is  the  proper  measure  of  damages? 
The  first  of  these  questions  was  saved  by  motion  to 
separate,  and  by  motion  to  strike  out  parts  of  the  com- 
plaint, by  objection  to  the  evidence  and  by  an  instruc- 
tion requested  to  be  given  to  the  jury.  It  seems  from 
the  evidence  that  the  major  part  of  the  coal  was  taken 
while  the  title  to  the  land  was  in  the  name  of  Bertha 
Beitz.  It  is  insisted  with  much  earnestness  that  it  was 
neither  averred  nor  proved  that  any  trust  relation 
existed  between  Clenomens  Beitz  and  his  wife  Bertha, 
because  there  was  no  contract  or  agreement  that  she 
was  to  hold  the  title  in  trust ;  that  she  was  the  absolute 
owner  of  the  property  m  fee,  and  that  any  damage  done 
in  removing  the  coal  was  a  chose  in  action  that  accrued 
to  her  and  did  not  pass  to  her  grantee  upon  a  convey- 
ance of  the  land. 

If  this  were  an  action  between  Clemmens  Beitz  and 
Bertha  Beitz  to  declare  and  enforce  a  trust,  appellant's 
position  would  no  doubt' be  well  taken.  In  the  absence 
of  an  agreement  on  the  part  of  Bertha  to  hold  the  land 
in  trust,  the  presumption  would  be  that  the  conveyance 
was  but  a  provision  made  for  her  by  her  husband.  The 
statute  of  frauds  would  also  prevent  the  enforcement  of 
the  trust,  as  resting  in  parol.  Section  6631,  B.  S.  1894. 
While  the  statute  is  a  bar  to  the  enforcement  of  parol 
contracts  concerning  lands,  it  does  not  render  such  con- 
tracts illegal,  and  the  parties  may  perform  them  if  they 
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think  proper.  A  trust  of  the  kind  averred  may  be  shown 
to  have  existed,  not  for  the  purpose  of  enforcing  it,  but 
for  the  purpose  of  showing  that  it  has  been  fully  eze> 
cuted.  Moore  v.  Cdttingham,  90  Ind.  239 ;  Hays  v. 
Begery  102  Ind.  524. 

We  are  not  here  called  upon  to  enforce  a  trust,  but 
to  declare  tiie  rights  of  the  parties  to  an  executed  trust; 
and  for  that  purpose  it  is  immaterial  whether  or  not  the 
trust  was  one  that  could  have  been  enforce()  by  the 
courts  in  the  first  instance.     The  parties  having  volun- 
tarily executed  the  trust  as  between  themselves,  their 
rights  are  the  same  as  if  the  trust  had  been  capable  of 
enforcement  at  its  inception.     Had  the  trust  been  one 
of  the  latter  kind  and  voluntarily  executed,  we  appre- 
hend that  no  question  would  arise  as  to  the  right  of 
Clemmens  Beitz  to  recover  for  the  injury  done  while 
the  legal  title  was  in  another.     It  is  further  contended 
that   if    the  trust  relation  be  admitted    the   case  is 
then  divisible    into  two  actions,  one  at  law  to  recover 
damages,  and  one  in  equity  to  establish  the  trust ;  that 
the  first  is  triable  by  a  jury  and  the  latter  by  the  court, 
and  that  it  was  error  to  submit  the  whole  case  to  the 
jury.    In  this  contention  we  do  not  concur.    The  action 
is  one  at  law  to  recover  damages  done  to  real  estate  and 
for  severing  and  converting  coal.     The  trust  relation  is 
but  an  incidental  matter.     It  is  more  properly  a  matter 
of  evidence  than  of  pleading.     We  think  it  is  fairly  in- 
ferable from  the  averments  that  a  trust  relation  existed 
and  there  was  some  evidence  tending  to  sustain  it.     As 
to  the  second  question  relating  to  the  measure  of  dam- 
age&,  the  court  instructed  the  jury  to  the  effect  that  if 
the  trespass  was  committed  by  mistake  or  nnintPintion- 
ally  the  measure  of  damages  would  be  the  value  of  the 
ooal  taken  at  its  market  value  in  the  vein,  or  before 
a&vering  it  from  the  soil,  together  with  such  other  dam- 
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ages  to  the  real  estate  flowing  from  guch  tfe»pa^.  Ute 
court  further  instructed  the  jury  thiat  it  the  treispaiss 
was  Willfully  and  intentionally  comniitted^  the  measut^e 
of  damageis  Would  be  the  value  of  ihe  coal  feon verted  at 
the  place  where  it  lay  after  it  had  been  mined,  fallowing 
nothing  to  the  defendant  con^pany  for  severing  the 
taame.  There  is  some  conflict  in  the  authorities  as  to 
the  proper  measure  of  damages  in  sudi  cases. 

In  Woodenware  Co.  v.  United  States,  106  U.  S.  432, 
Justice  Miller,  after  stating  the  rule  in  Willful  trespass 
to  be  the  full  value  of  the  property  at  the  time  and 
place  of  demand  or  suit  brou^t  with  no  deduction  for 
labor  or  expense,  says :  '*  There  seems  to  us  to  be  no 
doubt  that  in  ihe  case  of  a  willful  trespass  the  rule^  as 
stated  above,  is  the  law  of  damages,  both  In  England 
and  in  this  country,  though  in  some  of  the  State  dourts 
tiie  milder  rule  has  been  applied  even  in  this  class  of 
^jQ^g      *****    Qjj  jjj^^  other  hand  the  weight 

of  authority  in  this  country,  as  well  as  in  England, 
favors  the  doctrine  that  where  the  trespass  is  the  result 
of  inadvertence  or  mistake^  and  the  wrong  was  not  in- 
tentional, the  value  of  the  property  when  first  taken 
must  govern ;  or  if  the  conversion  sued  for  was  aftet 
value  had  been  added  to  it  by  the  work  of  the  defendant 
he  should  be  credited  with  this  addition." 

The  rule  in  this  State  in  cases  of  willful  trespass  is 
that  the  owner  may  recover  his  chattels  in  specie,  so 
long  as  their  identity  can  be  determined,  no  matter  how 
much  value  may  have  been  added  to  them  by  the  labor 
of  the  wrongdoer,  and  if  the  chattels  have  been  con- 
verted he  may  recover  the  value  at  the  time  of  the  con- 
version in  the  form  in  which  they  then  existed  if  he  is 
content  therewith,  though  he  is  entitled  to  the  highest 
price  at  any  time  between  the  taking  and  the  conv«r- 
flion.     Ellis  v.  Wire^  83  Ind.  127.     As  soon  as  the  coal 
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va  oontrovepsy  in  this,  case  was  severed  f roiQ  the  sioil,  i% 
became  pereonal  property,  and  for  carrying  it  away  and 
converting  it  to  its  own  use  the  appellant  became  liable 
for  such  damages  as  might  be  assessed  as  in  cases  of 
other  kinds  of  personal  property.  Pittshurghy  etc. ,  i?. 
W.  Co.  V.  Swinney,  Exx.,  97Ind.  586  (598);  IHilliard, 
Torts,  p.  601 ;  Hail  v.  Reed,  16  B.  Mon.  479. 

While  the  coal  lay  in  the  vein  it  was  a  part  of  the 
realty ;  when  it  became  severed,  it  became  a  chattel. 
The  change  in  its  condition  did  not  change  its  owner- 
ship, it  still  belonged  to  the  owner  of  the  soil.  He  was 
entitled  to  recover  its  possession,  and  if  this  could  not 
be  done  he  was  entitled  to  recover  its  value  as  a  chattel. 
If  a  trespass  is  willful  and  intentional,  the  law  will  not 
permit  the  trespasser  to  profit  by  his  own  wrong.  What- 
ever labor  the  trespasser  voluntarily  bestows  upon  prop- 
erty under  such  circumstances  he  must  lose.  If  a  tres- 
pass is  the  result  of  a  mistake  the  damages  may  be  re- 
duced by  the  value  of  the  labor  expended  upon  it.  The 
one  is  a  positive  aggressive  wrong,  the  other  a  mere 
inadvertence.  As  bearing  upon  the  measure  of  dam- 
ages in  such  cases,  see  Everson  v.  Sellers,  106  Ind. 
266  ;  Yater  v.  Mullen,  24  Ind.  277 ;  Martin  v.  Porter, 
6  M.  iSc  W.  302 ;  Avon  Coal  Co.  v.  McCulloch,  69  Md. 
403 ;  Barton  Coal  Co.  v.  Cox,  39  Md.  1 ;  Robertson  v. 
Jones,  71  111.  406 ;  McLean  Co.  Coal  Co.  v.  Lennon, 
91  111.  661. 

The  appellant  further  insists  that  the  rule  adopted  by 
the  court  in  its  instructions  permite  the  assessi^ent  of 
punitive  damages.  Punitive  damages  only  commence 
where  full  compensation  ends.  Such  damages  lie  ex- 
clusively in  the  discretion  of  the  jury.  The  owner  of 
personal  property  is  entitled  to  recover  it,  or  its  value, 
virhen  converted.  If  an  intentional  trespasser  is  com- 
peUed  to  lose  the  labor  which  he  has  bestowed  upon 
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property  conTerted,  it  results  from  the  enforcement  of  a 
principle  of  law  and  not  from  the  varying  discretion 
given  to  the  jury  in  assessing  the  damages.  We  think 
the  appellant  cannot  justly  complain  of  the  instructions 
bearing  on  the  measure  of  damages. 

ed  the  appellee  to  give  evi- 
dariotiveH  of  the  appellant's 
arid  taking  the  coal.  This 
^se'for  a  new  trial:-  It-is  ■ 
1  -tbat'this  courts 'in' ttie~<Jdse 

ipp.'  86,  which  was  an  action* 
e  plaintiff's  land,  used  this 
'e  see  how  the  good  faith  of 
the  appellant  could  ch^ige'  the  rule  for  the  measure- 
ment of  the  damages  in  such  cases  as  tins.  Full  com- 
pensation is  all  that  appellee  could  recover  under  any 
phase  of  the  case."  It  does  not  appear  from  the  opin- 
ion in  that  case  that  the  complaint  charged  a  willful 
trespass.  Here  one  paragraph  of  the  complaint  does 
charge  a  willful  trespas8,and  the  intention  and  motives 
of  appellant's  superintendent,  at  the  time  of  taking  the 
coal,  were  material  as  bearing  upon  the  measure  of 
damages. 

The  appellant  o£fered  to  prove  the  market  value  of 
appellee's  real  eetate,  both  before  and  after  the  injuries 
complained  of.  This  offer  was  refused.  Under  the 
averments  of  the  complaint,  the  appellee's  damages  -were 
not  confined  to  the  value  of  the  coal  taken.  He  was 
entitled  to  recover  for  any  other  injury  done  to  his 
realty.  Knisely  v.  Hire,  supra.  But  as  his  evidence 
of  damages  was  confined  strictly  to  the  valueof  the  coal 
taken  and  no  effort  made  to  recover  for  any  other  injury- 
done  to  the  realty,  there  was  no  error  in  refusing  the 
proffered  evidence. 

The  appellant  asked  the  court  to  instruct  tho  jury  to 
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the  effect  tHat  the  appellee  had  no  right  to  recover  for 
coal  mined  under  Delaware  street  and  Eleventh  avenue, 
streets  adjoining  appellee's  property.  There  was  no 
evidence  thal^  any  coal  was  mined  either  under  Dela> 
ware  street  or  Eleventh  avenue  during  the  time  of  ap- 
pellee's ownership,  consequently  there  was  no  error  in 
refusing  this  instruction. 

The  lkpx>ellee  was  permitted  over  appellant's  objection 
to  give  some  evidence  which  had  but  little  or  no  relev- 
ancy to  the  controversy,  but  we  do  not  find  anything  in 
it  that  would  warrant  the  reversal  of  the  case. 

It  is  lastly  contended  that  the  verdict  is  excessive.  A 
careful  reading  of  the  evidence  discloses  that  there  is 
some  evidence  tending  to  support  the  full  amount  of  the 
verdict.  This  court  will,  not  disturb  it  under  such  cir- 
cumstances. 

Judgment  affirmed. 

Filed  January  29, 1895. 

On  Petition  fob  Beheabing. 

LoTZ,  J. — ^The  appellant  has  petitioned  the  court  for 
a  rehearing  in  this  case,  and  makes  an  earnest  and 
forcible  argument  in  support  thereof.  It  concedes  that 
in  the  court  below  and  on  the  former  presentation  in 
this  court,  greater  stress  was  put  upon  the  right 
of  the  plaintiff  to  maintain  the  action  while  he  had 
an  equitable  title  only  to  the  lands,  and  as  to  the 
measure  of  damages.  It  is  assumed  that  owing  to  such 
stress,  this  court  overlooked  the  importance  of  other 
questions  and  was  led  into  consequent  error.  As  to  this 
intimation,  we  desire  to  say  that  we  gave  each  question 
a  careful  consideration  and  reached  the  conclusion  that 
substantial  justice  had  been  done  by  the  judgment  ren- 
dered, and  that  no  error  intervened  that  would  cause  a 
Teversal.     In  view  of  the  earnestness  of  appellant's 
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argument,  we  proceed  to  give  the  points  made  in  the 
petition  a  further  consideration.  It  is  conceded  that  no 
coal  was  taken  from  Block  16  since  the  appellee  became 
the  owner.  Block  1 1  alone  is  in  question.  Upon  the 
trial  of  the  case  the  appellant  produced  two  witnesses 
and  propounded  this  question :  *  *  What  is  the  market 
value  of  the  fee  simple  of  plaintiff's  real  estate  in  Block 
11,  Lamasco,  without  considering  any  improvements 
upon  it,  and  upon  the  supposition  that  the  coal  vein  is 
untouched  and  that  the  coal  is  still  there?"  The  plain- 
tiff's objection  to  the  question  was  sustained.  * '  The  de- 
fendant company  offered  to  show  that  the  total  value  of 
the  plaintiff's  real  estate  in  Block  11,  Lamasco,  without 
the  improvements  upon  it^  and  upon  the  supposition 
that  the  coal  vein  under  it  is  untouched,  and  that  all 
the  coal  is  still  there,  is  not  more  than  $3, 000 ;  and  that 
the  market  value  of  said  real  estate,  with  the  coal  mined 
out  and  taken  away,  is  as  much  as  $2,900;  and  that 
the  difference  between  the  market  value  of  the  real 
estate  without  any  coal  having  been  taken  from  it.  by 
the  defendant,  and  with  the  coal  having  been  taken 
from  it  by  the  defendant,  is  not  more  than  $75.  The 
objection  of  the  plaintiff  to  this  question  and  to  this  evi- 
dence was  sustained  by  the  court,  and  the  defendant 
company  at  the  time  excepted  to  the  ruling  of  the 
court. " 

In  its  motion  for  a  new  trial  the  appellant,  as  one  of 
the  causes,  made  this  assignment :  * '  The  court  erred 
in  sustaining  the  objections  of  the  plaintiff  to  the  fol- 
lowing questions  to  the  witnesses  Hiram  E.  Reed  and 
Elder  Cooper,  and  in  sustaining  the  plaintiff's  objection 
to  said  question  to  each  of  said  witnesses,  viz."  (Set- 
ting out  the  question  as  above. ) 

We  have  made  these  quotations  from  the  record  in 
order  to  present  the  precise  rulings  involved. 
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In  the  original  opinion  it  is  stated  that  the  appellee's 
evidence  of  damage  "was  confined  strictly  to  the  value  of 
the  coal  taken,  and  that  no  effort  was  made  to  recover 
for  any  injuries  done  to  the  realty. 

Appellant's  counsel  characterize  this  statement  as  a 
palpahle  mistake.     Let  us  see  who  is  mistaken. 

The  gravamen  of  each  paragraph  of  the  complaint  is 
trespass  to  the  real  estate  and  the  severance  and  con- 
version of  the  coal.  Here  are  two  clear  and  distinct 
elements  of  damage ;  a  permanent  injury  to  the  realty, 
and  the  conversion  of  the  coal  severed.  It  is  imma- 
terial whether  the  one  be  designated  as  trespass  and  the 
other  trover,  or  whether  the  two  be  combined  in  an  ac- 
tion for  trespass.  Trespass  and  trover  are  sometimes 
concurrent  remedies.  When  two  tortious  acts  are 
separate  and  distinct  as  to  time  and  place,  the  general 
rule  is  that  the  pleader  must  sever  or  state  them  in  sepa- 
rate counts  or  paragraphs ;  but  if  several  injuries  flow 
from  one  single  act  or  from  one  continuous  series  of 
acts,  they  may  all  be  united  in  one  count  or  paragraph. 
This  is  the  common  law  rule.  Stephen  PL,  39,  notes 
by  Heard;  Sturgis  v.  Warren^  11  Vt.  433;  and  this 
rule  is  especially  applicable  under  our  code  practice,  in 
which  distinct  forms  of  action  are  abolished. 

It  is  true  that  under  the  averments  of  the  complaint 
the  plaintiff  was  entitled  to  recover  damages  done  to  the 
realty  as  well  as  for  the  coal  severed  and  converted. 
There  were  two  distinct  grounds  of  recovery  stated. 
But  the  plaintiff  offered  no  evidence  whatever  of  the 
amount  of  damages  he  sustained  on  account  of  any 
permanent  injury  to  his  real  estate.  He  confined  his 
evidence  of  damages  to  the  amount  and  value  of  the 
coal  taken,  and  no  witness  testified  to,  nor  was  there  a 
scintilla  of  evidence  that  the  plaintiff  suffered  other 
damages,  even  to  the  extent  of  one  cent. 
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It  IB  trae  that  the  plamtiff  xoifi^  haffft  reco^«^ 
damages  under  the  aUegation^  but  if  he  cboi^  tc^  waiv« 
or  abandon  one  groiind  bj  failing  to  offer  any  evidence 
thereon,  the  appellant  should  esteem  it  a  matter  of  con- 
gratulation rather  than  of  complaint. 

If .  expressions  be  found  in  the  plaintiff^  eridenoe 
which  might  have  been  used  as  tending  to  cdiow  that 
his  real  estate  suffered  injury,  it  is  clear  that  in  the  ab- 
sence of  any  proof  of  the  amount  of  such  damages,  such 
evidence  was  merely  incidental,  and  that  its  sole  pur- 
pose was  to  show  the  amount  of  the  coal  which  had 
been  mined  and  its  value.  By  no  possibility  could  such 
evidence  be  considered  as  fixing  the  amount  of  damages 
to  the  realty  other  than  nominal.  The  jury  could  not 
possibly  find  damages  that  were  not  proved  or  attempted 
to  be  proved,  or  concerning  which  there  was  not  a  sylla- 
ble of  evidence.  At  the. most,  imder  such  evidence,  the 
jury  could  assess  nominal  damage^  only  for  injuries  to 
the  realty ;  and  the  authorities  are  all  agreed  that  it  is 
harmless  error  to  assess  or  fail  to  assess  nominal  dam- 
ages.    Brauns  v.  Olesige,  130  Ind.  167. 

The  coal  as  it  lay  in  place  in  the  vein  was  a  part  of 
the  realty ;  when  it  was  severed  it  became  a  chattel. 
The  seyeranee  did  not  change  its  ownership.  The  owner 
of  the  land  was  still .  the  owner  of  the  coal.  When  it 
was  carried  away  and  converted,  the  owner  was  entitled 
to  recover  its  value  as  a  chattel.  For  this  injury  the 
defendant  must  respond  independently  of  any  question 
as  to  the  injury  or  damages  done  to  the  land. 

If  the  plaintiff  abandoned  his  claim  for  damages  as 
to  the  injury  done  his  lands,  and  gave  no  evidence 
whatever  as  to  the  amount  of  such  damages,  it  is- diffi- 
cult to  see  upon  what  hypothesis  the  defendant  was  en- 
titled to  make  proof  of  the  value  of  the  land, 
before  or  after  th»  ^ntry. 


I  r  . 
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It  the  plaintiff  had  farcmg^t  stiit  against  the  de£eitd^ 
ant  for  a  personal  injury,  claimmg  damages  for  the  pain 
inflicted,  the  loss  of  time,  and  that  he  was  prevented 
from  fulfilling  a  contract  by  which  he  could  have  made 
a  large  profit ;  and  if  upon  the  trial  he  offered  no  evi- 
dence whatever  as  to  such  contract,  would  the  defendant 
t^jyeimiited  to  prove  that  the  plaintiff  never  had  any 
p^dt^-atfafTtTiat'he  stiff  ere  damages'  on  ac- 

;hereof?  0r  suppose  the  plaintiff  had  sued  for 
^66ds'sold.  and  delivered,  in  one  item  claiming  for  coal, 
and  in  another  for  lumber,  and  if  upon  the  trial  he 
offered  evidence  as  to  the  coal,  but  gave  none  whatever 
as  to  the  lumber,  would. it  be  contended  that  the  defend- 
ant should  be  permitted  to  prove  that  it  never  purchased 
any  lumber  of  the  plaintiff  ? 

A  bare  statement  of  such  a  proposition  is  its  own 
refutation.  But  this  is  precisely  the  attitude  of  the  ap- 
pellant in  its  contention  on  this  point. 

We  repeat  again  that  the  evidence  of  the  plaintiff  as 
to  the  amount  of  damages  was  confined  strictly  to  the 
eoal  taken  and  that  not  a  syllable  of  evidence  as  to  the 
amoimt  of  the  damages  to  the  real  estate  was  given, 
not  even  to  the  eictent  of  one  cent.  But  there  are  other 
leasons  why  there  was  no  error  in  the  rulings  of  the 
court  on  these  points. 

Conceding  for  the  sake  of  the  argument  that  the 
question  was  a  proper  one,  was  the  offer  a  proper  one? 
The  sustaining  of  an  objection  to  a  proper  question  is 
not  of  itself  revendble  error.  It  must  be  followed  up 
by  an  offer  to  prove. 

The  answer  to  a  question  should  be  responsive  to  it, 
neither  more  nor  less.     If  the  offer  to  prove  be  impertiV  • 
nent  or  exceed  the  proper  response^  such  additional  mat^ . 
ter  is  not  available.     In  Gray  v.  Elzrothy  10  Ind.  App., 
587  (592),  this  court,  by  Gavin,  J.,  said :     ^*The  offer  to 
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parove  Included  much  more,  but  the  addition^  matteir  is 
ziot  ayailable  because  not  responsive  to  the  question." 
This  case  furnishes  a  forcible  illustration  of  the  above  rula 
It  is  the  settled  law  of  this  State  that  in  proving  the 
damages  to  real  estate  with  and  without  given  changea 
as  to  its  condition,  a  witness  may  give  his  opinion 
as  to  its  value  with,  and  as  to  its  value  without,  such 
changes ;  but  the  witness  has  no  right  to  give  his  opin- 
ion  as  to  the  damages,  for  that  is  a  question  for  the 
jury.  Yost  v.  Conroy,  92  Ind.  464 ;  City  of  Lafayette 
V.  Nagle,  113  Ind.  425. 

The  only  proper  response  to  the  question  propounded 
would  be  the  opinion  of  the  witness  as  to  the  market 
value  of  the  land,  upon  the  supposition  that  the  coal 
remained  untouched  in  the  land.  If  this  had  been 
answered,  it  could  have  availed  the  appellant  nothing, 
for  without  proving  the  value  of  the  land  after  its 
removal  the  jury  would  have  no  basis  upon  which  to 
estimate  the  damages.  No  proper  attempt  was  made  to 
prove  the  value  after  the  removal.  No  question  was 
asked  that  called  for  such  proof.  The  offer  is  also  ob- 
noxious because  it  contains  the  witness'  estimate  of  the 
damages.  This  is  contrary  to  all  the  later  adjudications 
of  this  State.  The  oflFer  as  made  was  an  entirety.  The 
court  ruled  uix)n  it  as  an  entirety,  for  there  was  but 
one  ruling.  If  some  partsi  of  the  offer  were  responsive 
to  the  question  and  other  parts  not  res]X)nsive,  it  was 
the  duty  of  the  appellant  to  separate  the  proper  from 
the  improper. 

Nor  does  the  offer  show  by  whom  or  by  what  wit- 
nesses the  proof  could  be  made.  The  offer  included 
much  more  than  was  embraced  by  the  question  pro- 
pounded to  the  witnesses.  No  inference  arises  that 
certain  proof  can  be  made  by  a  witness  when  no  ques- 
tion is  propounded  that  calls  for  such  proof.     If  the 
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evideiice  Vhich  a  petrty  wishes  to  introduce  rests  in 
paiol,  then  tbe  witness  fipom  whom  the  proof  is  to  fee 
made  must  be  placed  upon  the  stand  and  a  proper  ques- 
tion propounded,  and  if  objected  to,  then  an  offer  should 
be  made  which  in  some  form  should  contain  a  state- 
ment to  the  court  that  the  witness  will,  if  permitted, 
testify  to  a  certain  fi5)ecified  fact.  City  of  Evansville 
V.  Thacker^  2  Ind.  App.  370 ;  Smith  v.  Oorham^  119 
Ind.  436.  The  offer  in  this  case  does  not  show  that  the 
witness  would,  if  permitted,  testify  to  a  given  fact  only. 
It  included  a  fact  not  responsive  to  the  question.  There 
was  an  attempt  to  mafce  proof  of  a  fact  <5onceming 
which  no  inquiry  was  made.  • 

There  is  still  another  reason  why  the  rulings  on  the 
questions  and  offer  are  not  available.  The  motion  for 
a  new  trial  assigns  as  a  cause  the  sustaining  of  the  ob- 
jections to  the  questions  only.  It  is  not  assigned  as  a 
cause  that  the  court  erred  in  excluding  the  offer.  The 
ruling  on  the  question  alone  does  not  present  available 
error.  To  make  it  so  it  should  be  coupled  with  the 
ruling  in  excluding  the  offer.  This  might  be  done 
either  in  a  separate  cause,  or  by  embracing  both  rulings 
in  one  specification.  It  takes  both  rulings  to  present 
available  error,  and  no  complaint  is  made  in  the  motion 
for  a  new  trial  as  to  the  ruling  in  excluding  the  offer. 

Conceding  without  deciding  that  the  plaintiff  was 
entitled  to  recover  damages  other  than  for  taking  coal, 
and  that  the  defendant  was  entitled  to  show  that  there 
was  no  injury  done  the  realty,  still,  if  the  defendant 
made  no  propel  effort  to  that  end,there  was  no  error  in 
the  ruling  of  the  court  excluding  such  testimony,  nor 
in  overruling  the  motion  for  a  new  trial. 

It  is  sufficient  for  the  purposes  of  this  case  to  say  that 
ttie  defendant  propounded  no  question  nor  made  any 
.proper  effort  to  show  the  value  of  the  real  estate  after 
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the  Temoval  of  the  coal,  at  any  time,  and  that  it  made 
no  complaint  in  the  motion  for  a  new  trial,  on  account 
of  the  exclusion  of  such  evidence. 

As  to  instructions  one  and  five  given  by  the  coui*t  it 
is  only  necessary  to  say  thiat  appellant  did  not  assail 
them  in  its  original  brief. 

It  is  further  contended  that  the  court  in  its  former 
opinion  summarily  disposed  of  appellant's  objections  to 
certain  evidence  going  to  the  intention  of  a  witness, 
Jabez  Wooley ;  and  that  the  admission  of  such  evidence 
was  reversible  error. 

The  admission  of  evidence  tending  to  show  the  knowl- 
edge and  intention  of  appellant's  agents,  at  the  time  of 
making  the  entry,  was  proper  and  important  under  the 
issues  formed.  If  the  trespass  was  committed  inten- 
tionally, then  the  law  fixes  one  rule ;  and  if  uninten- 
tionally, then  another  rule,  for  the  measurement  of  the 
damages. 

Whatever  the  rule  may  be  elsewhere,  it  is  settled  in 
this  State,  that  in  an  inadvertent  or  unintentional  tres- 
pass upon  lands,  the  damages  should  be  measured  by 
the  permanent  injury  done,  plus  the  value  of  the  prod- 
uct severed  immediately  after  the  severance,  less  the 
cost  of  the  labor  expended  upon  them ;  the  burden  be- 
ing on  the  defendant  to  show  such  cost.  .If  the  trespass 
be  intentionally  committed,  the  damages  should  be 
measured  by  the  permanent  injury  done,  plus  the  value 
of  the  products  severed  at  the  time  of  their  conversion, 
or  their  highest  market-price  at  any  time  between  the 
severance  and  the  conversion ;  and  the  trespasser  is  not 
entitled  to  any  reduction  on  account  of  the  labor  ex- 
pended on  such  products.  It  is  held  in  some  cases  that 
the  plaintiff  is  entitled  to  the  highest  price  of  his  prop* 
erty  from  the  time  of  the  taking  to  the  time  of  the 
trial.     It  was  said  by  the  Supreme  Court,  in  Ellis  v. 
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WirCy  supra :  ^^ Or  it  has  been  held  that  the  law  will^ 
upon  the  principle  of  natural  justice,  that  a  wrongdoer 
ought  not  to  be  allowed  to  make  a  profit  by  his  own 
willful  tort,  treat  the  coiiversion  of  property  of  fluctu- 
ating value  as  occurring  at  such  time  between  the  tak- 
ing and  the  triaJy  as  the  property  bears  the  highest 
price  in  the  market."  In  Woodent(;are  Co.  v.  J7.  /S., 
supray  which  was  an  action  for  timtier  cut  and  removed, 
it  is  stated  in  the  syllabus,  that  where  the  defendant  is  a 
willful  trespasser  th6  measure  of  the  damages  is  the  full 
value  of  the  property  at  the  time  and  place  of  the 
demand,  or  of  suit  brought  with  no  deduction  for  labor 
or  expense. 

That  the  appellant  did  commit  the  trespass  and  sever, 
remove  and  convert  the  coal,  were  undisputed  facts. 

The  witness  Jabez  Wooley  was  the  superintendent  of 
the  appellant's  coal  mine  at  the  time  the  entry  upon  the 
plaintiff's  lands  was  made.  It  was  an  admitted  fact 
that  there  was  one  main  entry  running  south  from  the 
shaft,  from  which  several  entries  were  made  to  the  east; 
the  third  east  entry  being  under  the  plaintiff's  land. 
Wooley  testified,  that  * '  I  thought  the  third  east  entry 
was  under  the  plaintiff's  land.  I  aimed  to  run  it  under 
Block  11,  which  is  now  his  land.  ♦  *  •  The  third 
east  entry  was  driven  under  Block  H.  ,  *  *  *  I  sup- 
posed we  owned  the  coal  under  Block  11 ;  I  had  been 
informed  that  the  company  had  purchased  the  coal 
under  that  Block  from  Mr.  Edward  Law^  who  owned 
the  Block  at  that  time.  *  *  *  It  was  my  under- 
standing all  the  time  that  the  coal  under  Block  11, 
which  is  claimed  by  the  plaintiff,  was  owned  by  the 
Sunnyside  Coal  and  Coke  Company." 

John  Wooley,  another  witness,  testified  that  he  was 
the  manager  in  charge  of  the  business  of  the  defendant, 
other  than  the  working  of  the  mine,  and  that  he  had 
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been  very  often  in  the  mine,  and  that  ^^  while  the  former 
company  was  working  this  mine,  I  bought  for  that 
company  the  coal  under  Block  11  from  Edward  Law, 
who  was  the  owner  of  plaintiff's  land  in  Block  11  at 
that  time ;  I  paid  him  for  it  with  a  bill  he  owed  the 
company  for  coal  of  $36. 00 ;  he  made  no  deed  or  other 
writing  to  the  company ;  the  purchase  of  the  coal  was 
made  by  a  verbal  contract  only. " 

It  is  also  true  that  another  witness  for  the  appellant, 
E.  P.  Huston,  testified  that  he  had  been  a  member  of 
the  board  of  directors  of  the  defendant  company  since 
its  organization,  and  its  secretary,  and  kept  the  minutes, 
and  had  been  present  at  all  of  the  meetings  of  the 
board ;  that  the  board  of  directors  at  no  time  had  any 
notice  or  information  that  the  company's  superintend- 
ent or  other  servant  was  taking  coal  from  under  the 
plaintiff's  land,  or  was  taking  coal  that  did  not  belong 
to  the  company,  until  a  few  days  before  bringing  this 
suit. 

It  is  not  necessary  in  order  to  carry  knowledge  to  a 
corporation  to  show  that  its  board  of  directors  had  such 
knowledge.  The  merest  novice  in  the  law  knows  that 
the  knowledge  possessed  by  an  agent,  while  in  Use  act 
of  performing  his  principal's  business  within  the  scope 
of  his  authority,  is  imputed  to  the  principal.  So  far  as 
le^l  liability  is  conoemed  under  sucdi  circumstanceB,  it  is 
unimportant  whether  the  principal  ev^:  had  actual 
knowledge.  The  knowledge  of  the  agent  is  the  knowl- 
edge of  the  principal  in  legal  contemplation. 

An  inadvertent  act  is  one  done  without  consideration 
or  intention ;  one  not  proceeding  from  design.  Lands  are 
divided  into  parcels  or  tracts.  If  one  intend  to  ^ater 
upon  a  particular  tract,  and  by  mistake,  accident  or 
without  design  enter  upcm  another  tract,  he  commits  an 
inadvertent  trespass,  because  he  had  no  intention,  de- 
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sign  or  purpose  to  do  the  thing  which  he  did.      He 
intended  to  enter  upon  another  and  entirely  different 
tract ;  but  the  defendant's  agents  designed  to  enter  upon 
Block  1 1 .     They  did  precisely  the  thing  they  intended 
to  do.     They  were  never  mistaken  as  to  the  lands  from 
which  they  were  taking  the  coal.     At  the  most  they 
were  only  mistaken  as  to  the  legal  rights  of  the  defend- 
ant.    A  mistake  as  to  locality  or  place,  and  a  mistake 
as  to  legal  rights  are  entirely  dissimilar.    The  one  is  an 
overt  physical  act,  the  other  a  mental  conception.    Con- 
veyances of  lands  or  of  any  interest  therein  can  only  be 
made  by  deed  in  writing,  subscribed,  sealed  and  acknowl- 
edged, except  leases  for  a  term  not  exceeding  three 
years ;  section  3335,  R.  S.  1894.     At  the  most  the  ap- 
pellant only  had  a  license  from  a  former  owner,  and  a 
conveyance  revoked  the  license.     The  undisputed  evi- 
dence shows  that  Edward  Law,  the  person  from  whom 
the  appellant  claimed  to  have  obtained  the  license,  did 
not  own  or  have  any  interest  in  Block  11  since  June  11, 
1883,  long  before  the  appellant  came  into  existence. 
The  appellant  did  not  even  have  color  of  title.     A  per- 
son who  makes  improvements  upon  lands  without  color 
of  title  cannot  recover  for  the  same.     Bryan  v.  Ulandy 
101  Ind.  477.     Much  less  then  can  a  trespasser,  who 
has  no  shadow  of  right,  recover  for  the  labor  expended 
upon  products  removed.     Under  the  undisputed  facts 
of  this  case,  and  the  law  as  applicable  to  them,  the  ap- 
pellant could  not  have  obtained  even  a  license  from  Law 
(for  he  never  had  a  shadow  of  title  to  Block  11  after 
June  11,  1883,  and  the  appellant  was  not  incorporated 
until  1886),     we  have  then  two  of  appellant's  agents 
admitting  that  they  committed  the  trespass  intention- 
ally.    They  did  not  act  inadvertently,  they  knew  what 
they  were  doing  when  they  took  the  coal.    This,  in  legal 
Vol.  14—32 
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effect,  made  the  trespass  an  intentional  one  on  the  part 
of  the  corporation. 

Conceding  that  it  was  improper  to  permit  the  plain- 
tiff to  show  the  declarations  of  ^he  witness  Jabez 
Wooley,  before  and  after  the  trespass,  concerning  his 
knowledge  and  intention  at  the  time  of  the  entry,  it  is 
difficult  to  see  how  the  appellant  could  be  harmed 
thereby,  for  the  intentional  character  of  the  trespass, 
both  i^  law  and  in  fact,  stands  admitted.  The  sub- 
stantial fact  is  admitted,  and  now  we  are  asked  to  re- 
Terse  because  the  court  afterwards  permitted  the  plain- 
tiff to  give  certain  declarations  concerning  an  admitted 
fact.  It  is  harmless  error  to  admit  improper  evidence 
which  only  tends  to  prove  a  fact  otherwise  clearly  shown 
by  competent  evidence.  Stumph  v.  Miller,  142  Ind. 
442. 

If  the  plaintiff  was  permitted  to  give  some  evidence 
that  tended  to  impeach  or  discredit  the  witness,  Jabez 
Wooley,  surely  the  defendant  ought  not  to  complain, 
for  he  was  the  plaintiff's  witness. 

In  speaking  of  the  refusal  of  the  court  to  give  an  in- 
struction relating  to  the  coal  under  Delaware  street  and 
Eleventh  avenue,  we  stated  in  our  former  opinion  that 
there  was  no  evidence  that  any  coal  was  mined  under 
either,  during  the  time  of  appellee's  ownership. 

Appellant's  counsel  characterize  this  statement  as  an 
evident  mistake,  although  it  is  conceded  to  be  true  as 
to  Delaware  street.  Two  maps  of  surveys  were  intro- 
duced in  evidence,  one  made  by  the  witness  Saunders, 
and  one  by  the  witness  Minto.  The  Saunders  map 
shows  that  the  main  south  entry  of  the  mine  extended 
across  the  west  end  of  Block  11,  but  did  not  reach  or 
extend  under  Eleventh  avenue.  The  Minto  map  shows 
that  the  entry  extended  a  short  distance  under  Eleventh 
avenue.     The  witness  Minto  testified  that  he  made  the 
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survey  at  the  request  of  the  defendant :  '  ^  The  map 
shown  me  (the  one  introduced  in  evidence)  is  a  copy  of 
the  map  I  made  from  that  survey;  the  main  south 
entry  runs  a  little  east  of  south ;  in  doing  this  work  I 
established  my  base  so  as  to  secure  a  perfectly  correct 
result,  and  the  survey  of  the  mine  was  made  in  all  re- 
spects correctly ;  the  main  south  entry  is  east  of  Eleventh 
avenue.^^  It  will  be  seen  from  tliis,  that  the  witness 
did  not  testify  that  the  copy  was  a  correct  one.  On  the 
contrary  he  expressly  contradicted  the  copy,  for  he  said 
the  main  south  entry  is  east  of  Eleventh  avenue.  It 
could  not  be  east  of  it,  if  it  was  under  it.  The  map 
went  in  evidence  coupled  with  the  explanations  of  the 
witness,  and  when  considered  with  that  explanation,  it 
conclusively  appears  that  the  entry  did  not  extend  under 
the  street.  Appellant's  own  witness  and  business  man- 
ager, John  Wooley,  testified  that  ''all  of  the  coal  under 
plaintiff's  land,  in  Block  11,  which  is  west  of  the  main 
south  entry  as  shown  by  the  Saunders  map  is  still  there, 
none  of  it  has  been  mined  out." 

We  have  here,  then,  three  witnesses  all  of  whom  testify 
positively  when  their  attention  is  called  to  it  that  no 
coal  was  taken  from  under  Eleventh  avenue.  We  have 
also  one  map  of  a  survey  which  shows  that  no  coal  was 
taken  from  under  this  avenue.  As  against  this  array 
we  have  a  copy  of  a  map  which  is  not  shown  to  be  a 
correct  copy  of  the  original,  and  which  is  expressly  con- 
tradicted by  the  maker  of  the  original. 

Under  this  evidence,  and  under  the' rules  of  law  gov- 
erning in  such  circumstances,  was  not  this  court  justi- 
fied in  assuming  that  there  was  no  evidence  that 
any  coal  was  taken  from  under  the  street  ?  It  is  not 
true  that  where  there  is  any  evidence  whatever  concern- 
ing a  fact,  the  party  is  entitled  to  go  to  the  jury 
thereon. 
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The  old  rule  that  a  case  must  go  to  the  jury,  or  a  fact 
must  be  left  to  the  jury  if  there  is  a  scintilla  of  evidence, 
has  been  long  since  exploded.  The  better  and  improved 
rule  is  not  to  see  that  there  is  any  evidence,  a  scintilla, 
but  whether  there  is  any  upon  which  the  jury  can,  in 
any  justifiable  view,  find  for  the  party  producing  it. 
The  evidence  adduced  to  prove  a  fact  must  have  some 
legal  weight.  ' '  There  is  no  practical  or  logical  differ- 
ence between  no  evidence  and  evidence  without  legal 
weight."  If  the  evidence  adduced  is  so  slight  and  in- 
conclusive that  no  rational,  well  constructed  mind  can 
infer  from  it  the  fact  which  it  is  offered  to  establish,  it 
is  the  duty  of  the  court  to  instruct  the  jury  that  there 
is  no  evidence  warranting  it  to  find  the  fact.  Connor 
V.  Giles,  76  Me.  132;  Thomp.  Trials,  sections  2246, 
2249. 

The  court  and  jury  may  disregard  evidence  which  is 
too  slight  and  trifling  to  be  considered  and  acted  upon 
by  an  intelligent,  reasonable  person.  Connor  v.  Giles, 
supra. 

So,  on  the  other  hand,  when  the  material  facts  are  not 
controverted  in  any  essential  respect,  the  court  may 
direct  the  verdict.  Faris  v.  Hoberg,  134  Ind.  269 ; 
Hall  V.  Durham,  109  Ind.  434 ;  Wabash  B.  W.  Co.  v. 
Williamson,  104  Ind.  154;  Kavanaugh  v.  Taylor,  2 
Ind.  App.  502. 

The  case  of  Cincinnati,  etc.,  R.  R.  Co.  v.  Wood, 
82  Ind.  593,  was  an  action  brought  against  a  railroad 
company  for  kiUing  a  horse,  at  a  point  where  the  road 
was  not  fenced.  In  the  Supreme  Court  the  company 
contended  that  the  evidence  proved  without  contradic- 
tion that  this  portion  of  its  track  was  used  for  switching 
purposes  daily,  and  that  it  was  not  required  to  fence  at 
that  point.  Several  witnesses  for  the  plaintiff  testified 
that  no  business  was  transacted  by  the  company  at  the 


NOVEMBER  TERM,  1895— Vol.  14.         501 

The  Smmyside  CkMil  and  Coke  Compcmy  v.  Reitz  et  al. 

point  where  the  horse  entered,  except  to  run  its  locomo- 
tives and  trains  over  the  main  track;  that  cars  were 
neither  loaded  nor  unloaded  at  that  point  by  persons 
doing  business  with  the  company.  The  witnesses  thus 
testifying  were  in  no  way  connited  with  the  business 
of  the  company ;  they  were  merely  casual  observers. 
A  number  of  witnesses  connected  with  the  business  of 
the  road,  and  who  had  ample  opportunities  to  know, 
testified  that  the  grounds  were  used  by  persons  doing 
business  with  the  road ;  that  teams  in  carryirtg  freight 
to  and  from  the  road  used  the  grounds,  and  that  cars 
were  often  coupled  and  uncoupled  there  for  switching 
purposes.  The  court  sustained  the  company's  conten- 
tion, and  held  that  while  the  testimony  was  not  in  com- 
plete harmony  there  was  no  conflict ;  that  the  plaintiiFs 
witnesses  should  be  understood  as  testifying  that,  as  far 
as  they  had  observed  or  noticed,  the  grounds  had  not 
been  used  by  the  company. 

If  there  was  no  conflict,  and  no  evidence  which  legiti- 
mately tended  to  show  that  the  grounds  were  not  used 
for  railroad  purposes  other  than  operating  the  trains 
over  the  main  track  under  the  facts  of  that  case,  then 
there  is  surely  no  evidence  in  this  case  that  has  legal 
weight  which  tends  to  prove  that  coal  was  taken  from 
under  the  street.  With  such  rules  prevailing  with 
reference  to  directing  the  verdict,  the  court  surely  would 
have  the  right  to  determine  that  there  was  no  evidence 
on  a  given  point  and  refuse  an  instruction  that  was  not 
applicable  to  the  evidence.  Even  if  it  be  conceded  that 
there  was  some  evidence,  no  matter  how  slight,  which 
tended  to  show  that  the  excavation  extended  under  the 
street,  still  it  does  not  follow  that  coal  was  taken  from 
the  excavation.  No  witness  testified  that  any  coal  was 
taken  from  under  the  street. 

Under  the  rule  announced  by  the  above  authorities 
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we  repeat  that  there  was  no  evidence  that  any  coal  was 
mined  either  under  Delaware  street  or  Eleventh  avenue 
during  the  appellee's  ownership.  It  is  also  a  well  set- 
tled rule  that  a  lot-owner  .owns  to  the  center  of  the  ad- 
joining street,  and  is  entitled  to  tlie  mineral  within  the 
street.  This  being  true,  the  appellee  was  entitled  to 
recover  for  the  coal  under  the  street,  and  the  instruc- 
tion asked  was  erroneous. 

To  reverse  a  case  for  such  a  trivial  reason  and  under 
the  circumstances  disclosed  by  the  record,  would  be 
equivalent  to  disregarding  the  forms  and  ends  of  justice. 

Appellant  earnestly  insists  that  the  verdict  is  grossly 
excessive,  and  that  the  judgment  is  an  '* outrage."  We 
have  given  the  evidence  relating  to  the  damages  a  care- 
ful consideration  and  do  not  concur  in  this  statement. 
It  must  be  remembered  that  the  undisputed  evidence 
shows  that  the  trespass  was  an  intentional  one,  and 
that  the  appellee  was  entitled  to  the  highest  price  for 
his  coal  at  any  time  from  the  conversion  to  the  bring- 
ing of  the  suit,  and  that,  too,  without  any  reduction  on 
account  of  the  labor  expended  upon  it.  Appellant's 
business  manager  testified  that  the  company  sold  coal 
during  the  mining  operations  on  appellee's  land,  and 
befc^ro  this  action  was  instituted,  at  prices  vary- 
ing from  4f  to  9  cents  per  bushel.  The  undisputed 
evidence  shows  that  the  area  of  Block  11,  owned  by  ap- 
pellee, was  about  one  and  one-third  acres.  There  was 
some  controversy  as  to  the  quantity  of  coal  under  appel- 
lee's land.  One  of  the  witnesses,  a  mining  expert,  esti- 
mated the  quantity  at  200, 000  bushels  per  acre.  Another 
witness  estimated  the  quantity  under  plaintiflTs  land  at 
282,000  bushels.  There  was  also  a  controversy  as  to 
the  -amount  removed.  The  great  weight  of  the  testir 
mony  tended  to  prove  that  at  least  two-thirds  of  the 
quantity  had  been  removed.     The  appellant's  business 
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manager  testified  that  from  one-fifth  to  one-sixth  of  the 
whole  had  been  mined  out.  Another  one  of  appellant's 
witnesses  estimated  that  from  37,000  to  40,000  bushels 
had  been  removed  by  the  appellant.  This  was  the  low- 
est estimate  put  upon  it  by  any  witness. 

This  evidence  would  have  warranted  a  verdict  for  a 
i^QLUch  larger  amount  for  the  coal  taken  alone. 

The  appellant  has  been  in  error  throughout  in  sup- 
posing that  the  plaintiff  was  not  entitled  in  this  form  of 
action  to  recover  for  the  value  of  the  coal  after  it  became 
a  chattel.  Lord  Hatherly,  in  the  house  of  lords,  in  the 
case  of  Livingstone  v.  Ranyards  Coal  Co.,  6  App.  Cas. 
25,  said :  *' There  is  no  doubt  that  if  a  man  furtively 
and  in  bad  faith  robs  his  neighbor  of  his  property,  and 
because  it  is  underground,  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  in  this  country 
will  struggle,  or  I  should  rather  say  will  assert,  its  au- 
thority to  punish  the  fraud  by  fixing  the  person  with 
the  value  of  the  whole  of  the  property  which  he  has  so 
furtively  taken  and  making  him  no  allowance  in  respect 
of  what  he  has  done  as  would  have  been  justly  made  to 
him,  if  the  parties  had  been  working  by  agreement." 

This  case  when  stripped  of  all  matters  about  which  there 
is  a  controversy,  and  upon  its  undisputed  facts,  narrows 
itself  down  to  thiS;  The  appellant  knowingly  and  in- 
tentionally entered  upon  the  appellee's  land  and  min^d, 
removed  and  converted  to  its  own  use  at  least  37,000 
bushels  of  coal.  The  highest  price  of  coal  after  the 
commission  of  the  trespass  until  the  bringing  of  the 
suit,  was  9  cents  per  bushel;  this  would  equal  $3,300, 
v^hife  the  appellee  had  judgment  for  $2,750  only. 

If  it  be  conceded  that  every  ruling  made  in  the  case 
(except  the  one  holding  that  the  plaintiff  is  entitled  to 
maintain  the  action)  is  erroneous,  that  every  ruling  on 
the  admission  and  exclusion  of  evidence,  of  giving  and 
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refusing  to  give  instructions,  and  of  damages  as  to  the 
realty,  still  upon  the  conceded  and  undisputed  facts — 
facts  proved  by  the  appellant  itself  and  the  law  as  ap- 
plied to  them, — ^the  judgment  is  one  against  which  the 
appellant  has  no  cause  for  complaint. 

If  it  should  be  admitted  that  every  contention  the 
appellant  makes  is  well  taken,  except  the  first,  there  caQ 
be  no  reversal,  for  the  judgment  rendered  is  right,  not- 
withstanding such  intervening  errors.  When  substan- 
tial justice  has  been  done  by  the  judgment  rendered, 
intervening  errors  are  unavailing.  Not  only  the  stat- 
utes (sections  401,  670,  Bums  E.  S.  1894),  and  the  pre- 
cedents,^ but  a  proper  regard  for  the  administration  of 
justice  prevent  a  reversal,  under  such  circumstances. 

Petition  overruled. 

Filed  March  4,  1896. 

Gavin,  0.  J.— I  concur  that  there  was  no  available 
error  in  refusing  the  evidence  of  value  offered  under  the 
rule  laid  down  in  Crray  v.  Elzrothy  but  I  am  of  opinion 
that  for  some  of  the  other  causesi  urged  the  petition 
should  be  granted. 

Filed  March  4,  1896. 

Dissenting  Opinion. 

Beinhard,  J. — Upon  a  closer  examination  of  the 
questions  involved  in  this  case,  I  am  firmly  convinced 
that  a  mistake  was  made  in  the  original  opinion  as  to 
several  propositions,  and  that,  consequently,  a  rehearing 
should  be  granted.  Upon  the  trial,  appellant  asked  one 
of  its  witnesses  the  following  question  :  "What  is  the 
market  value  of  the  fee  simple  of  plaintiff's  real  estate 
in  block  11,  Lamasco,  without  considering  any  improve- 
ment upon  it,  and  upon  the  supposition  that  the  coal 
vein  is  untouched,  and  that  the  coal  is  still  there?"  To 
this  question  the    appellee  objected,    whereupon    the 
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appellant's  counsel  stated  that  they  offered  to  show  that 
the  total  value  of  this  real  estate  of  plaintiff  with  the 
coal  there  and  untouched  was  not  more  than  $3,000, 
and  the  offer  was  made  further  to  show  that  the  value 
of  the  same  real  estate  with  the  coal  all  mined  out  was 
at  least  $2,900.  The  court  sustained  the  ohjection  and 
excluded  the  evidence,  to  which  ruling  the  appellant 
excepted. 

I  am  of  the  opinion  that  this  ruling  constituted  rever- 
sible error,  if  the  question  was  properly  saved.  If  the 
question  is  not  properly  presented,  I  agree  there  was  no 
available  error  in  this  respect,  but  I  cannot  agree 
with  the  conclusion  of  the  court  based  upon  the  assump- 
tion that  the  point  was  appropriately  presented.  My 
reasons  for  this  conclusion  are  found  in  the  argument 
and  authorities  contained  in  the  briefs  of  appellant's 
coimsel  from  which  I  make  the  following  extracts : 

"1.  The  complaint  in  each  paragraph  in  addition  to 
damages  for  conversion  of  the  coal  charges  that  the 
defendant  'otherwise  injured  said  premises,'  and  claims 
damages  on  both  grounds. 

"2.  There  was  evidence  upon  which  the  jury 
must  have  assessed  damages  for  injuries  to  the  real 
estate  in  addition  to  the  value  of  the  coal  taken. 
The  evidence  showed  that  the  vein  of  coal  which  was 
taken  out  from  under  this  land  was  three  feet  ten 
inches,  to  four  feet  eight  inches  in  thickness ;  that  the 
width  of  the  room  from  which  the  coal  was  taken  was 
fifty  to  sixty  feet.  Jarvis,  a  witness  for  appellee,  who 
had  been  foreman  of  the  mine,  after  testifying  as  to  the 
unusual  manner  in  which  the  work  of  mining  was  done, 
makes  this  statement :  '  A  pillar  was  taken  out  on  the 
south  of  this  third  entry,  and  the  roof  came  down.  The 
^work  in  the  mine  on  this  side  was  abandoned  in  June 
or  July,  1890.     My  son  took  this  pillar  out.'     The  same 
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I  _ 

witness  testifies:  'The  coal  that  is  left  under  block  11 
is  worth  nothing  and  cannot  be  mined.'  The  reasons 
why  it  could  not  be  mined  were  also  shown  by  the 
appellee:  He  said  that  'the  second,  third  and  fourth 
east  entries  were  closed  up,  and  were  fallen  in  and  filled 
with  dirt, '  etc. ,  and  that  '  half  or  about  half  of  the  coal 
south  of  this  third  east  entry,  which  was  so  closed  up, 
was  left  here.' 

* '  On  this  evidence  a  jury  would  have  been  authorized 
to  find  that  making  under  a  block  in  a  city  excavations 
fifty  to  sixty  feet  wide,  and  of  a  depth  of  three  feel 
ten  inches,  to  four  feet  eight  inches,  and  the  falling  in 
of  the  roof  which  happened  in  consequence  of  these 
wide  excavations,  and  the  liability  of  the  surface  above 
at  some  time  to  settle  imequally,  wotdd  be  a  greater  or 
less  injury  to  the  real  estate,  and  would  render  its  mar- 
ket value  less.  Presumably  a  purchaser  knowing  of 
such  undermining  would  not  be  willing  to  pay  as  much 
for  this  real  estate  as  he  otherwise  would  have  done. 

''Again,  in  addition,  the  effect  of  mining  out  part  of 
this  coal  and  leaving  the  roofs  of  the  rooms  and  entries 
to  fall  in  would  prevent  mining  the  remainder  of  the 
coal,  and  in  this  way  a  part  of  the  injury  done  by  the 
trespass  to  the  value  of  the  real  estate  would  be  that  the 
remaining  coal  could  not  be  mined  and  would  be  lost  to 
its  owner. 

"On  this  evidence  the  July  certainly  were  authorized 
to  find  damages  for  injuries  from  the  trespass  to  the 
real  estate  separate  and  distinct  from  the  value  of  the 
coal  taken  and  converted  into  personal  property,  and  in 
addition  to  the  value  of  the  coal  so  taken. 

"3.  The  case  went  to  the  jury  on  this  theory :  In 
stating  the  issues,  in  the  first  instruction,  the  court  calls 
the  attention  of  the  jury  to  the  claim  in  the  first  para- 
graph of  the  complaint,  'that  the  defendant  converted 
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said  coal  to  its  own  use,  and  otherwise  injured  his  prem- 
ises,' and  that  in  the  second  paragraph  of  the  complaint 
an  additional  averment  was  made  that  the  trespass  was 
done  purposely  and  maliciously. 

"Again,  in  instruction  5,  the  court,  following  the 
language  of  the  complaint  in  this  respect,  instructed  the 
jury  that  on  the  facts  assumed  in  the  instruction  the 
defendant  would  be  liable  to  the  plaintiff  for  the  injury 
done  to  his  property.  *If  the  jury  should  find  that  the 
plaintiff  was  the  owner  of  the  real  estate  in  the  com- 
plaint set  forth,  and  had  the  possession  or  right  of  pos- 
session to  the  same,  and  that  defendant  by  its  duly 
authorized  agents  or  employes  entered  upon  his  prem- 
ises without  leave  or  license  therefor,  and  took,  mined 
and  removed  coal  therefrom,  then  the  defendant  would 
be  guilty  of  trespass  and  liable  to  plaintiff  for  the  injur- 
ies done  his  property.  For  the  law  protects  every  man 
in  the  lawful  and  exclusive  possession  of  his  property, 
and  all  parties  interfering  therewith  are  wrong  doers 
and  trespassers,'  etc. 

"4.  It  is  then  clear  that  the  statement  in  the  opinion 
that  ^evidence  of  damages  was  confined  strictly  to  the 
value  of  the  coal  taken'  is  a  mistake.  It  is  equally 
clear  that  the  further  statement  that  no  effort  was 
made  'to  recover  for  any  injury  done  to  the  realty'  is 
also  a  mistake. 

**The  complaint  claimed  these  damages;  the  evidence 
made  a  case  for  the  recovery  of  such  damages;  the 
court  in  its  instruction  authorized  the  assessment  of 
such  damages ;  the  attorneys  for  appellee  show  in  their 
brief  that  they  claimed  these  damages.  The  greater 
stress  of  their  case,  both  in  the  court  below  and 
in  this  court,  was  put  upon  the  additional  element 
of  damage,  the  value  of  the  coal  as  a  chattel  when 
converted,  and  the  rule  that  obtains  in   such  a  case 
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and  this  fact  has  evidently  led  this  coi^rt  into  its  error. 
It  is  clear  that  one  of  the  questions  to  be  determined 
by  the  jury  was  as  to  the  amount  of  damages  for  the 
injuries  to  the  property  other  than  the  mere  value  of 
the  coal  taken.  Appellant  to  meet  this  question  offered 
to  show  that  the  market  value  of  the  real  estate  before 
and  after  the  taking  of  the  coal,  and  this  evidence  was 
excluded,  and  the  exception  properly  saved. " 

If  I  correctly  understand  the  position  taken  in  the 
prevailing  opinion  on  petition  for  rehearing,  it  is  that 
because  no  witness  testified  or  gave  any  estimate  as  to 
the  damages  to  the  real  estate  proper,  in  dollars  and 
cents,  it  must  be  conclusively  presumed  that  the  jury 
found  none,  and  that  the  large  estimate  of  damages 
returned  in  the  verdict  contains  nothing  for  damages  to 
the  land.  I  do  not  think  this  position  tenable.  We 
cannot  say  what  may  influence  a  jury  with  such  evi- 
dence before  it  as  it  had  in  the  present  case. 

The  court  did  not  instruct  the  jury  to  find  nothing 
for  injury  to  the  land.  The  appellee  was  permitted  to 
give  evidence  which  laid  the  foundation  for  the  recovery 
of  such  damages.  To  say  that  the  appellant  must  be  shut 
out  from  showing  what  the  actual  damages  to  the  realty 
were,  in  such  circumstances,  is  to  give  the  appellee  a 
very  unfair  advantage,  as  I  view  it.  In  the  absence  of 
countervailing  or  explanatory  evidence  as  to  the  dam- 
ages done  the  real  estate,  the  tendency  of  the  appellee's 
evidence  upon  the  subject  must  have  been  to  divert  the 
minds  of  the  jury  from  the  real  issue  and  to  influence 
their  passions  and  excite*  their  prejudice  against  the 
appellant ;  that  a  person  who  would  injure  the  appel- 
lee's lands,  as  was  here  shown,  is  deserving  of  having 
the  highest  penalty  assessed  against  him,  ia  the  most 
natural  impulse  of  the  mind,  after  hearing,  such  evi- 
dence as  the  appellee  gave,  and  to  permit  the  jury  to 
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assess  the  appellee's  damages  without  giving  the  appel- 
lant the  right  to  show  to  what  extent  the  land  had 
really  been  injured,  must  have  been  prejudicial  to  the 
appellant.  Had  the  appellee  expressly  abandoned  that 
branch  of  his  case  which  related  to  the  real  estate,  or 
had  the  jury  been  instructed  to  disregard  it,  the  case 
would  be  different,  but  this  was  not  done.  On  the  con- 
trary, the  court  instructed  the  jury  as  above  shown, 
that  if  they  should  find  that  plaintiff  was  the  owner  of 
the  real  estate  as  set  forth  in  the  complaint,  etc. ,  but 
had  entered  upon  the  premises  without  leave,  and 
mined  and  removed  coal  therefrom,  then  the  defendant 
would  be  a  trespasser  and  ^  *  liable  to  the  plaintiff  for 
the  injuries  done  his  property.  ^^ 

If  the  evidence  given  when  considered  in  connection 
with  this  instruction  was  not  prejudicial  to  appellant, 
it  must  be  because  the  jury  disregarded  the  evidence 
introduced  without  being  told  to  do  so,  a  thing  we  can- 
not assume. 

The  appellee  introduced  his  evidence  without  objection 
from  the  appellant  as  the  latter  presumably  expected  to 
give  countervailing  or  explanatory  evidence  upon  the 
same  subject,  but  when  it  offered  the  latter  it  was 
denied  the  opportunity  of  doing  so. 

I  do  not  dispute  the  correctness  of  the  proposition 
that,  'as  a  general  rule,  the  appellant  must  make  it 
appear  that  the  erroneous  ruling  of  which  he  complains 
was  prejudicial  to  him.  But  there  are  many  exceptions 
to  the  general  rule.  Thus  where  the  evidence  is  con- 
flicting, the  exclusion  of  e\  idence  which  is  material  and 
competent,  and  tends  to  sustain  the  theory  of  the  party 
offering  it,  may  be  presumed  to  be  error,  inasmuch  as 
such  party  had  the  right  to  put  forward  all  proper  evi- 
dence he  was  able  to  secure,  and  the  denial  of  such  right 
is  presumptively  prejudicial.     Elliott  App.  Proced.,  sec- 
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tion  694.  Where  competent  and  material  evidence  is 
improperly  rejected  a  presumption  arises  that  the  ruling 
was  prejudicial,  unless  the  contrary  appears  from  the 
record.  Benjamin  v.  McElwaine- Richards  Co.^  10 
Ind.  App.  76,  and  authorities  cited. 

Even  if  this  rule  were  applied  in  all  its  strictness,  I 
think  thei'e  should  be  a  reversal,  for  the  reason  that  the 
rejection  of  this  material  evidence  is  at  firet  blush  appar- 
ently influential  in  affecting  th^  verdict  so  as  to  make 
it  highly  probable  that  the  appellant  was  prejudiced 
by  it. 

I  must  also  dissent  from  so  much  of  the  principal 
opinion  on  petition  for  a  rehearing  as  disposes  of  the 
conceded  error  of  permitting  evidence  of  the  declar- 
ations of  one  Jabez  D.  Wooley  to  be  given  against 
the, appellant,  and  the  refusal  to  strikeout  said  evidence. 

The  opinion  holds  that  the  evidence  was  inadmissible 
but  that  its  admission  was  harmless  error  because  the 
court  instructed  the  jury  to  measure  the  damages  by 
the  rule  which  would  govern  in  an  unintentional  tres- 
pass. 

The  opinion  of  the  court  proceeds  upon  the  assump- 
tion that  the  evidence  was  competent  and  admitted 
only  for  the  purpose  of  showing  an  intentional  tres- 
pass. In  other  words,  the  appellee  was  permitted,  over 
appellant's  objection,  to  show  facts  tending  to  establish 
an  intentional  or  maUcious  trespass,  for  which  they  may 
have  given  any  amount  of  damage  to  the  real  estate, 
but  because  the  court  instructed  the  jury  that  the  coal 
taken  should  be  compensated  according  to  its  value  as  a 
chattel,  therefore  the  conclusion  follows  that  nothing 
more  was  awarded  the  appellee.  I  cannot  concur  in 
this  view,  but  am  of  the  opinion  that  the  admission  of 
the  testimony  was  prima  facie  prejudicial  to  appellant. 
Elliott  App.  Proced., section  670,  and  notes;  MemphiSj 
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etc..  Packet  Co.  v.   McCoolj   83  Ind.   392;    Mays   v. 
Hedges,  79  Ind.  288. 

In  commenting  on  the  alleged  error  of  the  trial  court 
in  refusing  an  instruction  relating  to  coal  mined  under 
Delaware  street  and  Eleventh  avenue,  it  was  said  in  the 
former  opinion  of  the  court  that  there  was  no  evidence 
of  any  coal  being  mined  there.  Of  course  if  there  was 
any  such  evidence,  however  slight,  it  was  en'or  to  refuse 
the  instruction,  for  it  is  not  contended  that  the  instruc- 
tion was  improper  for  any  other  reason.  I  regret 
that  I  must  take  issue  with  the  statement  in  the 
opinion  of  the  majority  that  there  was  no  such  evi- 
dence. The  Minto  plat  shows,  as  is  very  correctly  stated 
in  the  principal  opinion  on  the  ]petition  for  a  rehearing, 
that  the  entry  extended  under  Eleventh  avenue,  and  if 
this  was  the  case,  the  jury  should  have  been  left  to  de- 
termine whether  coal  was  in  fact  taken  out  from  under 
this  avenue  or  not.  That  the  court  knows  judicially* 
that  no  coal  is  mined  in  the  act  of  making  an  entry  is  a 
position  I  do  not  think  the  court  would  willingly  take. 
And  yet  I  am  convinced  that  we  must  take  just  that 
position  before  we  can  hold  that  there  is  no  evidence  of 
coal  having  been  taken  from  under  this  avenue. 
Nor  will  it  do  to  disregard  the  Minto  plat  as  an  item 
of  evidence  even  if  it  be  true  that  Minto's  own  testimony 
contradicted  the  plat  in  this  particular,  and  that  the 
api)ellant's  manager  testified  contrary  to  the  plat. 

The  plat  was  authenticated  as  being  correct  and  it 
was  for  the  jury  alone  to  say  whether  or  not  it  spoke 
the  truth.  I  cannot  agree,  therefore,  that  the  court 
Tvas  justified  in  refusing  this  instruction. 

For  these  reasons  I  respectfully  dissent  from  the 
opinion  denying  a  rehearing. 

Filed  March  4,  1806. 
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No.  1,855. 

Chicago  &  Grand  Trunk  Railway  Company  v. 

Burden. 

Railboad. — Damage  by  Fire. — Negligence, — ^A  railroad  company  is 
liable  for  damages  to  land  not  contiguous  to  its  right  of  way,  from  a 
fire  negligently  permitted  to  escape  from  its  right  of  way  upon  the 
contiguous  land, whence  it  was  communicated  to  the  land  in  ques- 
tion, where  the  fire  was  a  continuous  one. 

EviDENOE. — Value  of  Property. — Opinion, — A  witness  who  has  actual 
knowledge  of  the  very  property  in  controversy  is  competent  to  give 
an  opinion  as  to  its  value,  basing  such  opinion  upon  the  facts  to 
which  he  has  already  testified. 

Same.— FoZtte  of  Land. — Damage  by  Fire. — Productiveness. — The 
capacity  of  lands  to  produce  crops  before  and  after  an  injury  by  fire 
thereto,  is  an  element  to  be  considered  in  determining  the  value 
and  ascertaining  the  damages. 

« 

From  the  Laporte  Circuit  Court. 

W.  Johnston,  for  appellant. 

Weir  &  Weir  and  H.  R.  Weir,  for  appellee. 

LoTZ,  J. — The  appellant  owned  and  operated  a  rail- 
road in  the  vicinity  of  the  appellee's  land.  A  fire  orig- 
inated on  the  right  of  way  which  spread  to  contiguous 
lands  and  from  thence  to  the  appellee's  land.  Adjoin- 
ing the  plaintiffs  lands  were  marsh  lands,  and  the 
peaty  soil  was  burned.  This  action  was  brought  to 
recover  the  damages  sustained.  The  first  assignment 
of  error  calls  in  question  the  sufficiency  of  the  complaint. 

It  is  alleged  that  a  fire  originated  on  the  right  of  way 
and  that  the  defendant  negligently  permitted  it  to 
escape  to  contiguous  land  and  from  thence  to  plaintiff's 
lands.  The  gist  of  the  action  is  the  negUgence  in  per- 
mitting the  fire  to  escape  from  the  right  of  way.     If 


NOVEMBER  TEEM,  1895— Vol.  14.         513 

Chicago  aad  Grand  Tnmk  Railway  Company  v.  Burden. 

the  first  escape  was  a  negligent  one,  and  the  fire  which 
did  the  damage  a  continuous  one,  the  appellant  must 
answer  for  the  damage  done.  This  is  settled  by  many- 
adjudications.  Lake  EriCy  etc.,  R.  R.  Co..  v.  Miller ^ 
9Ind.  App.  192;  Louisville^  etc.,  R.  W.  Co.  v.  Krin- 
fling,  87  Ind.  351.  There  are  also  other  allegations  of 
negligence,  but  the  negligent  escape  from  the  right  of 
way  makes  the  complaint  sufficient. 

It  is  also  contended  that  the  trial  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  On  the  trial  of  the 
cause  the  appellee  gave  evidence  of  the  value  of  the 
land  before  and  after  the  fire.  The  appellee  was  a. wit- 
ness in  his  own  behalf,  and  he  also  called  two  other 
witnesses,  and  he  and  they  were  permitted  over  the 
appellant's  objection  to  give  their  opinion  as  to  the  value 
of  the  land  both  before  and  after  the  fire.  The  appel- 
lant objected  to  this  evidence  on  the  ground  that  it  had 
not  been  shown  that  the  witnesses  had  knowledge  of 
the  value  of  the  land  burned.  The  witnesses,  however, 
all  testified  that  they  lived  in  the  vicinity  and  had  been 
upon  and  were  personally  acquainted  with  the  land.  A 
witness  who  has  actual  personal  knowledge  of  the  very- 
property  in  controversy  is  competent  to  give  his  opinion 
as  to  its  value,  basing  such  opinion  upon  the  facts  to 
which  he  had  already  testified.  Evansville,  etc.,  R. 
R.  Co.  V.  Fettig,  130  Ind.  61 ;  Smith  v.  Indianapolis, 
etc.y  R.  R.  Co.,  80  Ind.  233.  There  was  no  error  in 
this  ruling. 

Nor  was  there  any  error  in  permitting  the  appellee  to 
show  how  much  the  land  burned  produced  before  and 
after  the  fire.  The  capacity  of  the  lands  to  produce 
crops  before  and  after  the  injury  was  an  element  to  be 
considered  in  determining  the  value  and  ascertaining 
the  damages. 
Vol.  14—33 
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It  is  also  insisted  that  the  court  erred  in  permitting 
the  appellee  to  give  evidence  tending  to  prove  that  a 
fire  originated  from  the  same  engine  about  one  week 
after  the  one  that  burned  the  appellee's  land.  The  fact 
that  the  fire  which  did  the  damage  originated  upon  the 
appellant's  right  of  way  was  undisputed.  There  was, 
therefore,  no  reversible  error  in  admiljting  this  evidence. 
We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  MaToh  5,  1806. 


No.  1,914. 

Austin  v.  McMains. 

PLBADma. —  Demurrer  to  Answer. —  Overruling. —  A  demurrer  to 
an  answer  as  a  whole  must  be  overruled  where  the  answer  contains 
a  general  denial. 

Appellate  Prooedxtre. —  Answer. —  Testing  Sufficiency  Of.—  rhe 
suffidencj  of  an  answer,  or  of  any  paragraph  thereof,  cannot  be 
tested  for  the  first  time  by  an  assignment  of  error  in  the  Appellate 
Court 

Specull  YEVLDicn.— 'Essentials  Of.-^udgment. — To  entitle  the  party 
upon  whom  the  burden  of  proof  rests  to  a  judgment  on  a  special 
Terdict,  such  verdict,  when  reasonably  and  fairly  construed,  most 
set  forth  all  the  facts  required  to  sustain  the  judgment;  and  any 
essential  fact  not  specially  found,  or  necessarily  included  therein, 
will  be  deemed  determined  against  him. 

From  the  Montgomery  Circuit  Court. 

J,  L.  Shrum,  for  appellant. 

B,   T.  Bistiney  H,  H.  Ristine  and  L,  McMains^  for 
appellee. 

Gavin,  C.  J. — ^This  is  an  action  in  tort  in  whidi  appel- 
lant sought  to  recover  from  appellee  the  value  of  cer- 
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tain  wheat  which  he  alleged  belonged  to  him,  and  which 
appellee  unlawfully  seized,  detained  and  converted  to 
his  own  use. 

Appellee  answered  in  two  paragraphs:  1.  By  gen- 
eral denial ;  (2)  specially.  Appellant  demurred  to  the 
answer  as'  a  whole  and  not  to  the  second  paragraph 
separately. 

A  jury  returned  a  special  verdict  upon  which  the 
court  rendered  judgment  in  favor  of  appeUee. 

The  court  could  not  rightfully  have  done  otherwise 
than  overrule  the  demurrer  to  an  answer  which  con- 
tained a  general  denial.  Scott ,  Admr.y  v.  Tell  City 
Bank,  10  Ind.  App.  94. 

The  statute  authorizes  the  sufficiency  of  a  complaint 
to  be  tested  for  the  first  time  by  assignment  of  error  in 
this  court,  but  there  is  no  law  for  thus  testing  the  suffi- 
ciency of  an  answer  or  any  paragraph  thereof.  Bledsoe 
V.  RadeVj  30  Ind.  354 ;  City  of  Evansville  v.  Martin^ 
103  Ind.  206. 

Appellant  asserts  that  he  was  entitled  to  judgment 
upon  the  special  verdict. 

From  the  verdict  we  learn  that  the  land  on  which  the 
wheat  was  grown  was  owned  by  appellant's  father, 
from  whom  appellant  rented  it  in  March,  1892,  for  one 
year  for  cash  rent,  and  in  **case  of  sale  of  said  farm 
during  said  year  he  agreed  to  give  full  possession  of  the 
same  on  thirty  days'  notice ;  that  said  plaintiff  went  into 
jjossession  of  said  farm  and  sowed  sixty-nine  acres  of 
wheat  thereon  in  the  fall  of  1892 ;  that  the  father  died 
November  26,  1892,  testate,  directing  by  his  will  the 
sale  of  said  land ;  that  said  land  was  on  February  4, 
1893,  by  the  administrator  of  said  estate,upon  the  order 
of  the  proper  court  in  a  proceeding  to  which  appellant 
veas  a  party, duly  sold  to  appellee  for  $7,000,  and  the 
purchase  money  paid  and  a  proper  deed  therefor  exe- 
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cuted  to  him  on  February  6,  1893 ;  that  there  were  no 
reservations  of  the  wheat  nor  was  it  specially  mentioned 
in  any  of  the  proceedings;  that  on  March  1,  1893, 
appellant  surrendered  possession  of  said  farm  to  appel- 
lee who  has  since  remained  the  owner  of,  and  in  i)ossess- 
ion  of,  said  land,  and  in  July,  following,  harvested  the 
said  wheat,  721  bushels,  worth  50  cents  per  bushel,  with 
'' the  knowledge  and  consent"  of  appellant,  and  with- 
out any  objection  thereto  or  claim  thereon  by  him, 
although  he  was  then  in  an  adjoining  field ;  that  sub- 
sequently appellee  sold  the  wheat  and  received  the 
pay  therefor ;  that  appellant  filed  against  his  father's 
estate  a  claim  for  work  and  labor,  and  seed  wheat  fur- 
nished to  sow  said  wheat,  to  which  the  administrator 
filed  an  answer  of  set-off  and  recovered  judgment 
against  him.  The  burden  was  upon  appellant  to  show 
his  ownership  of  the  wheat,  and  its  unlawful  and  wrong- 
ful conversion  by  appellee.  To  enable  him  to  recover, 
it  was  essential  that  the  special  verdict,  when  reasonably 
and  fairly  construed,  should  set  forth  all  the  facts  requi- 
site to  sustain  his  cause  of  action,  and  any  such  essen- 
tial fact  not  specifically  found  nor  necessarily  included 
therein  will  be  deemed  determined  against  him.  BeckneU 
V.  Hosiery  10  Ind.  App.  5  ;  Louisville^  etc. ,  R.  W.  Co. 
V.  CostellOy  9  Ind.  App.  462  ;  Bruner  v.  Brown^  139 
Ind.  600. 

Counsel  assert  that  the  sale  of  the  land  did  not  include 
the  wheat,  because  it  was  personalty,  and  could  only  be 
sold  by  the  administrator  in  the  mode  prescribed  by  law 
for  sale  of  personalty.  If  this  be  conceded,  it  still  does 
not  establish  appellant's  claim  to  the  wheat.  If  the 
appellee  had  no  title  thereto,  appellant  cannot  recover 
by  proof  of  that  fact,  unless  he  can  go  further  and  estab- 
lish his  own  title. 

It  is  further  argued  by  appellant  that  since  the  ver- 


NOVEMBER  TERM,  1895— Vol.  14.         517 

Austin  t;.  MoMaina 

diet  only  finds  that  he  rented  the  land  in  March,  1892, 
for  one  year,  no  beginning  of  the  term  being  specific- 
ally mentioned,  the  jury  cannot  determine  the  time  for 
its  ending.  It  is  also  insisted  that  it  does  not  appear 
from  the  verdict  that  the  wheat  was  sowed  by  appellant 
under  the  contract  of  renting  set  forth ;  that  it  might 
have  been  put  in  under  some  other  arrangement.  If . 
we  give  to  the  verdict  the  construction  thus  claimed 
for  it  by  appellant,  he  must  necessarily  fail.  He  can- 
not claim  the  wheat  as  heir,  because,  between  the 
heirs  and  the  administrator,  the  latter  is  entitled  to 
the  wheat  crop  growing  upon  the  land  at  the  time  of 
decedent's  death.  Section  2415,  E.  S.  1894.  Appel- 
lant's only  possible  right,  then,  must  arise  from  his 
having  sowed  the  wheat  in  pursuance  of  a  contract  with 
his  father,  under  which  he  is  entitled  to  it.  To  show  a 
contract  which  would  entitle  him  to  the  wheat,  devolves 
upon  bim.  If,  under  the  verdict,  the  court  cannot 
determine  that  this  wheat  was  put  in  under  such  a  con- 
tract, he  must  necessarily  fail.  The  mere  fact  that  he 
was  in  possessiou  of  the  land  and  sowed  the  wheat,  will 
not  give  him  a  right  thereto  in  the  face  of  the  fact  that 
the  title  to  the  land  was  in  some  one  else. 

If  the  wheat  was  not  sowed  under  the  contract  set 
out,  there  is  nothing  whatever  in  the  verdict  to  show 
that  it  was  put  in  under  any  contract  by  virtue  of  which 
api)ellant  could  hold  it.  If  we  assume,  however,  that 
it  was  put  in  under  this  contract,  then  we  think  it  clear 
that  in  pursuance  of  that  contract  appellant  surren- 
dered the  farm  and  the  wheat  with  it,  and  is  not  enti- 
tied  to  recover. 

Having  thus  voluntarily  surrendered  the  possession, 
and  not  only  acquiesced  but  actually  consented  to  appel- 
lee's cutting  the  wheat,  it  is  now  too  late  for  him  to 
nndertake  to  treat  appellee  as  a  wrongdoer.     Keeping 
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in  mind  the  fact  that  the  burden  rested  upon  appellant, 
the  verdict  wholly  fails  to  show  anything  wrong  in 
appellee's  conduct. 
Judgment  affirmed. 

Filed  March  5,  1896. 


No.  1,622. 

The   Pennsylvania   Company   v.   Liveright  et  al. 

Rahjioad. — Liability  for  Baggage. — Common  Carrier, — Warehouse- 
man,— ^A  railroad  company  is  not  relieved  from  its  liability  as  a 
carrier  as  to  a  passenger's  baggage,  until  a  reasonable  time  after  it 
reaches  its  destination. 

EviDKNCE. — Railroad, — Loss  of  Ba>ggage. — Demand. — The  question  as 
to  whether  the  demand  of  a  passenger  for  his  baggage  was  within  a 
reasonable  time  after  it  reached  its  destination  and  was  received  by 
the  company's  receiving  agent,  is  not  a  controlling  factor  as  to 
the  question  whether  the  company's  liability,  as  a  carrier,  ceased 
before  the  loss  of  the  baggage,  where  there  is  no  evidence  as  to 
how  long  it  remained  in  the  hands  of  the  receiving  agent,  or  that 
it  was  ever  ready  for  delivery  to  the  passenger. 

From  the  Marion  Superior  Court. 

S.  O.  Pickens,  for  appellant. 

Morris,  Newberger  &  Curtis,  for  appellees. 

Gavin,  J. — Appellees  sued  to  recover  the  value  of  a 
lost  trunk  checked  as  baggage  by  one  of  them  while 
traveling  as  a  passenger  from  Madison  to  Indianapolis 
over  appellant's  railroad. 

The  Indianapolis  Union  Railway  Company  owns  the 
Union  Station  at  Indianapolis,  and  acts  as  the  receiving 
and  delivering  agent  for  appellant,  as  to  such  baggage 
as  it  hauls  to  that  point. 
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The  sufficiency  of  the  complaint  hangs  upon  appell- 
ant's proposition  that  *  'the  relation  of  the  Pennsylvania 
Company  and  its  agent,  the  Union  Railway  Company, 
to  the  goods  in  question,  was  that  of  a  warehouseman 
from  the  moment  the  trunks  were  delivered  by  the  f or- 
mer  into  the  possession  of  the  latter  at  Indianapolis. 

Counsel  rely  upon  a  number  of  cases  involving  the 
duty  of  the  carrier  of  ordinary  freight.  Bansemer  v. 
ToledOj  etc.y  R.  W.  Co.,  26  Ind.  434;  Cincinnati^  etc.y 
R.  R.  Co.  V.  McCooly  26  Ind.  140 ;  Adams  Express 
Co.  V.  Darnell  J  31  Ind.  20;  Pittsburg  ^  etc.y  R.  W.  Co. 
V.  Nashy  43  Ind.  423  ;  Merchants'  Dispatchy  etc.y  Co.  v. 
Merriavfiy  111  Ind.  5. 

The  original  case  is  founded  upon  Norway  Plains 
Co.  V.  Bostony  etc.y  R.  R.  Co.,  1  Gray,  263. 

Without  undertaking  to  determine  the  correctness  of, 
or  the  limitations  upon,  the  rule  advocated  as  appUcable 
to  ordinary  freight,  the  position  cannot  be  regarded  as 
tenable  either  upon  principle  or  authority,  where  a  pas- 
senger's baggage  is  the  subject  of  controversy. 

It  was  ruled  by  this  court  in  ToledOy  etc. ,  R.  R.  Co. 
v.  Tappy  6  Ind.  App.  804,  that  ^4t  was  the  duty  of  the 
appellant  or  its  servants  to  give  the  appellee  a  reasona- 
ble time  after  the  arrival  of  the  trunk  at  RussiaviUe,  to 
take  it  away  before  locking  it  up  in  the  warehouse,  and 
failing  to  do  so  the  liability  of  the  company  as  carrier 
did  not  cease. " 

It  was  appellant's  duty  as  a  carrier  not  only  to  haul 
the  baggage  to  Indianapolis,  but  there  to  deliver  it  to 
appeUees  if  called  for  within  a  reasonable  time.  If  not, 
it  could  hold  it  as  a  bailee  for  hire,  and  its  duty  as  ware- 
houseman then  arose. 

Its  duty  as  carrier  was  not  fully  performed  by  simply 
delivering  the  baggage  to  its  own  agent  at  the  station. 
It  does  not  even  follow  from  its  receipt  by  the  Union 
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Bailway  Company  that  the  trunk  was  eo  instanti  ready 
for  delivery  to  the  passenger,  although  we  do  not  base 
our  decision  upon  this  f act,  but  rather  upon  the  broader 
ground  that  the  passenger  is  entitled  to  a  reasonable 
time  within  which  to  receive  his  baggage  before  the  strict 
carrier's  liability  ceases  and  the  less  burdensome  re- 
sponsibility as  warehouseman  begins. 

Our  conclusion  is  in  harmony  with  the  ahnost  univer- 
sal opinions  expressed  by  courts  and  text  writers.  Both 
V.  Buffalo^  etc. ,  R.  B.  Co. ,  34  N.  T.  648  ;  Burnett  v. 
New  Yorky  etc.y  B.  B.  Co,j  46  N.  T.  184;  Matteson 
v.  New  Yorky  etc.,  B.  B,  Co.,  76  N.  T.  881 ;  Louisville^ 
etc.,  B.  B.  Co.  V.  Mahan,  71  Ky.  184;  Wold  &  Co.  v. 
Louisville^  etc.,  B.  B.  Co.y  92  Ky.  645  ;  Mote  v.  Chi- 
cago j  etc.y  B.  B.  Co.y  27  Iowa,  22  ;  Arthur  v.  Chicago, 
etc.y  B.  W.  Co.,  61  Iowa,  648  ;  Texas,  etc.,  B.  W.  Co.  v. 
Capps,  2  Tex.  Ct.  App.  Cas.  (Civ. )  35  ;  Ouimit  v.  Hen- 
shaw,  35  Vt.  605 ;  Lin  v.  Terre  Haute,  etc. ,  B.  B. 
Co.,  10  Mo.  App.  125;  Chicago,  etc.,  B.  B.  Co.  v. 
Addizoat,  17  HI.  App.  632;  Hutchinson  Carriers,  section 
708  ;  3  Wood  E.  B.  (1894  ed.),  sections  400  and  402. 

In  section  402  of  the  authority  last  cited  it  is  said  : 
*  *  The  liability  of  a  common  carrier  for  the  baggage  of 
a  passenger  continues  until  the  baggage  is  ready  to  be 
delivered  to  the  owner  at  his  destination,  and  until  he 
has  had  a  reasonable  opportunity  of  receiving  and  re- 
moving it.  What  constitutes  such  reasonable  time  and 
opportunity  is  a  mixed  question  of  law  and  fact,  neces- 
sarDy  dependent  upon  the  peculiar  surroundings  of 
each  particular  case." 

As  to  just  what  constitutes  a  reasonable  time,  courts 
differ,  but  we  are  not  called  upon  to  solve  that  question. 

Massachusetts  in  Nealand\.  Boston,  etc.,  B.  W.  Co., 
86  N.  E.  Bep.  692,  indicates  a  willingness  to  apply  to 
baggage,  the  rule  laid  down  in  the  1  Gray  case.     We 


NOVEMBER  TERM,  1895— Vol.  U.         531 

The  Pennsylvania  Company  v.  Liveright  et  cU. 

are,  however,  satisfied  that  this  rule  should  not  be  ex- 
tended by  analogy. 

Under  the  evidence  the  court  was  fully  justified  in 
finding  that  the  baggage  never  was  ready  for  delivery 
to  the  appellees. 

Judgment  affirmed. 

Filed  September  17,  1895. 

On  Petition  for  Rehearing. 

Gavin,  0.  J. — By  printing  its  brief  upon  petition  for 
rehearing,  and  thus  making  available  a  copy  to  each 
member  of  the  couii,  the  appellant's  counsel  has  placed 
before 'us  in  convenient  form  the  propositions  upon 
which  he  bases  his  request  for  a  rehearing.  Our  high 
appreciation  of  the  ability  and  fairness  of  the  counsel 
has  led  us  to  give  it  a  special  consideration,  but  we  are 
the  more  fully  satisfied  that  the  cause  was  fairly  and 
correctly  decided  below,  and  that  the  views  expressed 
in  the  original  opinion  are  well  founded. 

Appellant  now  makes  objection  to  the  second  para- 
graph of  complaint.  In  the  original  brief  its  counsel 
stated :  *  ^  The  second  paragraph  of  complaint  is  sub- 
stantially like  the  first,  except  that  there  is  no  allega- 
tion that  the  trunk  and  its  contents  were  lost  and  stolen. 
' '  The  second  paragraph  of  the  complaint,  I  think,  is 
insufficient  to  withstand  the  demurrer."  It  is  now  too 
late  for  appellant  to  present  objections  to  the  sufficiency 
of  this  pleading. 

We  have  reread  the  original  brief  with  care,  and  have 
searched  in  vain  for  a  single  statement  in  the  argument 
as  to  the  sufficiency  of  the  first  paragraph  of  complaint 
that  it  was  bad  because  the  demand  was  not  made 
-within  a  reasonable  time  after  the  arrival  of  the  trunk 
at  Indianapolis.  On  the  contrary,  the  position  taken  is 
that  the  carrier's  contract  was  performed  by  delivery  to 


622        APPELLATE  COUBT  OP  INDLANA, 

The  PennsylTania  Company  v.  Liveright  et  al. 

the  Union  Railway  Company  at  its  station  at  Indian- 
apolis, and  that  the  carrier's  liability  having  been 
Sktively  shown  to  be  determined;  there  was  no 
breach  averred  of  the  non-performance  of  its  ware- 
houseman's duty.  We  quote  further  from  counsel's 
brief  to  show  that  any  misconception  of  his  position 
was  not  that  of  the  court : 

*'  That  is,  while  the  property  was  in  transit  it  was  an 
insurer,  but  when  the  transit  ended  by  the  arrival  of  the 
property  at  Indianapolis,  and  it  was  delivered  into  the 
possession  of  the  Union  Railway  Company,  the  strict 
liability  of  an  insurer  ceased  and  the  liability  of  a  ware- 
houseman supervened. 

^^The  allegations  of  the  complaint  in  this  case  show 
conclusively  that  the  Pennsylvania  Company's  strict 
responsibility  as  a  carrier  ceased  upon  the  arrival  of  the 
trunk  in  question  at  Indianapolis. 

* '  Clearly  the  relation  of  the  Pennsylvania  Company 
to  the  property  in  question  after  it  tad  delivered  it  to 
the  Union  Company  was  the  relation  of  a  warehouse- 
man." 

The  objection  made  was  held  to  be  not  well  taken, 
because  the  mere  arrival  of  the  goods  at  the  station  and 
their  delivery  to  appellant's  receiving  agent  did  not  ter- 
minate  the  carrier's  liaibility. 

By  giving  to  the  evidence  the  interpretation  most 
favorable  to  the  appellant,  it  only  shows  that  the  trunk 
in  question  was  received  by  the  Union  Railway  Com- 
pany. There  is  absolutely  nothing  to  indicate  how  long 
it  remained  in  its  hands,  or  that  it  was  ever  ready  for 
delivery  to  the  appellees.  For  that  reason  the  time  of 
appellees'  making  the  demand  was  not  a  controlling 
factor.  If  it  appeared  that  the  trunk  was  lost  or  stolen 
after  the  appellant  or  its  agent  was  ready  to  deUver  it 
to  appellees,  then  the  determination  of  the  reasonable- 
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ness.  of  the  time  within  which  the  demand  was  made 
might  become  important. 

Under  established  rules  of  law,  it  is  at  least  doubtful 
whether  the  jury  might  not  have  found  that  the  trunk 
never  was  really  delivered  to  the  Union  Railway  Com- 
pany. The  only  evidence  that  it  was  delivered  is  the 
statement  of  the  employes  made  to  appellees  that  the 
books  showed  that  the  trunk  had  come  into  Indianapolis. 
It  was  clearly  proved,  however,  that  on  demand  made, 
first  twenty-four  hours  and  again  two  or  three  days 
afterwards,  the  trunk  was  nbt  forthcoming,  nor  could 
appellee  find  it  in  the  baggage  room.  At  that  time  the 
Union  Railway  Company's  agent  said  may  be  it  had 
gone  down  to  Lawrenceburg.  Upon  the  trial  there  was 
no  effort  upon  the  part  of  appellant  or  the  Union  Rail- 
way Company  to  account  for  the  trunk.  They  offered 
not  a  word  of  evidence  upon  the  subject.  There  was 
nothing  to  show  that  it  had  been  stolen,  or  destroyed, 
or  lost,  save  what  we  have  given.  Evidently  there  had 
been  a  mistake  somewhere,  unless  appellant  or  its  agent 
was.  willfully  retaining  the  trunk. 

The  jury  was  by  no  means  bound  to  believe  that  the 
books  were  correct.  If  all  things  had  been  properly 
done,  the  trunk  should  have  been  on  hand  for  delivery 
when  asked  for,  but  it  was  not,  and  appellant  did  not 
endeavor  to  throw  any  light  upon  the  cause  of  its 
absence.  The  jury  had  a  right  to  infer  from  this  fact 
that  the  trunk  had  not  really  been  received  at  the  sta- 
tion, in  the  absence  of  any  showing  by  the  defendants 
as  to  its  ever  having  gone  out,  and  in  the  absence  of 
the  books  or  the  testimony  of  any  of  the  employes  who 
should  have  handled  the  trunk.  Closely  analogous  to 
the  case  in  hand  are  the  cases  declaring  that  where  the 
railroad  company  fails  or  refuses  to  explain  and  account 
for  its  failure  to  deliver  property  received  and  carried 
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by  it,  the  court  or  jury  may  properly  infer  negligence 
upon  its  part.  Louisville,  etc.,  B.  W.  Co.  v.  NicJiolaij 
4  Ind.  App.  119  ;  or  that  by  failure  to  deliver  on  proper 
demand,  a  prima  fcLcie  case  is  made  out  against  the 
company.  Camden,  etc.,  R.  R.  Co.  v.  BaJdauf,  16 
Pa.  St.  67 ;  Fairfax  v.  New  York  Central,  etc.,  R.  R, 
Co.,  67  N.  Y.  11 ;  same  case,  73  N.  Y.  167;  Matte- 
son  V.  New  York,  etc.,  R.  R.  Co.,  76  N.  Y.  881; 
Stewart  v.  Stone,  127  N.  Y.  500  (14  L.  E.  A.  215); 
Terre  Haute,  etc.,  R.  W.  Co.  v.  Sherwood,  132  Ind. 
129  (17  L.  E.  A.  339);  Cleveland,  etc.,  R.  W.  Co.  v. 
Tyler,  9  Ind.  App.  689. 

It  is  probably  true,  as  indicated  by  some  of  these 
cases,  that  where  negligence  is  the  issue,  proof  of  loss 
of  the  goods  by  fire,  theft,  etc.,  will  be  sufficient  to 
overthrow  the  prima  facie  case,  and  require  from  the 
plaintiff  actual  proof  of  negligence. 

Petition  overruled. 

Filed  March  6,  1896. 


No.  1.559. 

Baltimore,  Ohio  and  Chicago  Eailway  Company 

V.  Scholes. 

Contract. — Estimate  of  Engineer — Fraud  or  Mistake, — The  effect 
of  a  provision  of  a  contract  that  the  estimates  of  the  engineer  of  one 
of  the  parties  as  to  work  done,  shall  be  conclusive  upon  both  par- 
ties, is  merely  to  make  such  estimates  prima  facie  correct,  but  they 
may  be  attacked  either  for  fraud  or  mistake. 

Same. — Where  Made. — Presumption. — A  contract  will  be  presumed 
to  have  been  made  in  the  State  in  wliich  suit  is  brought,  unless  tha 
contrary  is  made  to  appear. 

'E\vd^^v:k.— Fraud.— Mistake.— Burden  of  Proof. — A  iMirty  having 
the  burden  of  establishing  fraud  or  mistake  in  a  civil  action,  is  re* 
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qmred  to  prove  the  same  by  a  preponderance  of  the  evidence,  but 
he  is  not  required  to  establish  the  same  beyond  a  reasonable  doubt. 

From  the  DeKalb  Circuit  Court. 

J.  H.  CollinSj  for  api)ellaiit. 

L.  M.  Ninde  &  SonSy  for  appellee. 

Eeinhard,  J. — ^Action  by  the  appellee  against  the 
appellant,  on  an  account  for  work  and  labor  in  the  con- 
struction of  a  railroad  yard  at  Chicago  Junction,  Ohio, 
on  which  a  balance  of  $3,000  is  alleged  to  be  due.  Sub- 
sequently another  paragraph  of  complaint  was  added. 
This  paragraph  declared  upon  a  special  contract  con- 
taining, among  others,  the  following  provision : 

^  'And  it  is  expressly  understood  that  the  monthly  and 
final  estimates  of  said  engineer,  as  to  the  quantity, 
character  and  value  of  the  work,  shall  be  conclusive 
between  the  parties  to  this  contract  (the  former  for  the 
time  being  and  the  latter  for  all  time)  without  further 
recourse  or  appeal ;  the  monthly  estimates  of  the  engi- 
neer being,  however,  subject  to  correction  by  him  in 
any  subsequent  monthly  or  in  his  final  estimates,  for 
the  reason  that  the  monthly  or  current  estimates,  being 
merely  made  out  as  a  basis  for  payment  on  account, 
will  necessarily  be  only  approximately  correct,  pains 
being  taken,  however,  to  make  them  as  accurate  as 
poesible. 

*  *  It  is  further  covenanted  and  agreed  that  all  extra 
work  required  and  not  embraced  under  items  and  prices 
above  set  out  shall  be  done  by  the  contractor  at  the  es- 
timate of  the  engineer,  and  said  engineer  shall  embody 
in  each  monthly  estimate  a  bill  for  the  same,  made  out 
as  correctly  as  possible,  for  the  month  preceding ;  these 
bills  shall  be  final  for  such  months,  and  the  acceptance 
of  the  estimates  by  the  said  contractor  shall  be  deemed 
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and  taken  as  waiving  any  further  claims  for  or  on  ac- 
count  of  extra  work  done  up  to  that  time. 

' '  It  is  mutually  agreed  and  distinctly  understood  that 
the  decision  of  the  engineer  shall  be  final  and  conclu- 
sive in  any  dispute  which  may  arise  between  the  parties 
to  this  agreement  relative  to  or  touching  the  same ;  and 
said  first  party  does  hereby  waive  any  right  of  action, 
suit  or  suits,  or  other  remedy  in  law  or  otherwise,  by 
virtue  of  the  covenants  herein,  so  that  the  decision  of 
the  said  engineer  shall,  in  the  nature  of  an  award,  be 
final  and  conclusive  of  the  rights  and  claims  of  said 
parties. " 

The  appellant  demurred  to  each  paragraph  of  the 
complaint,  the  demurrer  was  overruled  and  the  appel- 
lant excepted. 

The  appellant  answered  in  six  paragraphs,  viz  : 

1.  The  general  denial. 

2.  Payment. 

3.  That  before  the  commencement  of  the  action  the 
plaintiff  sold,  transferred,  and  assigned  to  one  W.  B. 
Keef  er  all  claims  and  demands  which  he  might  have 
against  the  defendant  and  particularly  the  claim  set  out 
in  the  plaintiff's  complaint. 

4  and  5.  A  written  assignment  of  the  claim  to  W. 
B.  Keefer. 

6.  That  on  the  fourth  day  of  March,  1891,  the  plaint- 
iff and  defendant  mutually  settled  all  matters  of  differ- 
ence between  them  and  every  demand  and  claim  of  any 
and  every  kind  and  nature,  whatsoever,  of  the  one 
against  the  other,  and  that  the  plaintiff  acquitted  the 
defendant  of  any  and  all  Uability  to  him  respecting  said 
claim,  in  consideration  of  a  sum  named. 

The  appellee  replied  to  the  sixth  paragraph  of  the 
answer  admitting  that  the  defendant  paid  him  the  sum 
of  $1,452.70,  but  he  further  averred  that  after  the  com- 
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pletion  of  the  work  the  defendant  wrongfully  failed 
and  neglected  to  make  full,  true,  and  complete  estimates 
for  the  same,  and  that  on  account  of  the  delay,  neglect 
and  refusal  in  this  regard,  and  his  poverty  and  inability 
to  procure  money  with  which  to  pay  his  debts  incurred 
in  the  construction  of  the  work,  suits  were  brought 
against  him  and  the  money  due  him  from  defendant 
was  garnished  and  tied  up,  and  that,  taking  advantage 
of  the  situation  produced  by  this  conduct  of  the  defend- 
ant, the  latter  through  its  agents  and  chief  engineer 
proposed  to  pay  the  plaintiff  $1,452.70,  and  further 
proposed  that  if  plaintiff  would  accept  said  money  and 
sign  a  receipt  therefor,  it  would  make  further  true,  full 
and  complete  estimates  of  said  work,  and  would  pay 
plaintiff  anything  that  might  be  justly  due  and  owing 
to  him,  and,  in  consideration  of  said  agreement  he  ac- 
cepted said  money  and  gave  his  receipt  therefor,  but 
that  the  defendant  failed  and  refused  to  make  any 
further  full,  true  and  correct  estimates.  It  is  further 
averred  that  at  the  time  plaintiff  accepted  this  money 
and  made  this  settlement,  he  protested  that  there  was 
more  due  him,  and  that  under  his  protest  and  the  con- 
ditions averred,  he  accepted  the  money  and  signed  the 
receipt. 

There  was  a  demurrer  to  this  reply  which  was  over- 
ruled and  an  exception  reserved.  The  cause  was  sub- 
mitted for  trial  to  the  court,  and  upon  request  of  par- 
ties, there  was  a  special  finding  of  facts  together  with 
the  court's  conclusions  of  law  thereon.  The  appellant 
excepted  to  the  conclusions. 

It  will  be  noticed  that  the  contract  set  out  with  the 
second  jiaragraph  of  complaint  provides  that  the  work 
which  the  appellee  agreed  to  perform  for  the  appellant 
was  to  be  done  under  the  supervision  of  the  appellant's 
eng^eer ;  that  the  latter  was  to  make  estimates  of  the 
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work  done  as  the  same  progressed,  and  that  upon  com- 
pletion of  the  whole,  the  engineer  was  to  inspect  it,  and 
payment  was  to  he  made  according  to  the  estimates  of 
said  engineer;  and  that  his  final  estimates  as  to  the 
quality,  character  and  value  of  said  work,  were  to  he  con- 
clusive between  the  parties  '  *  without  further  recourse 
to  appeal." 

The  question  is  presented  to  us  in  various  ways, 
whether  in  view  of  such  provision  the  appellee  was 
entitled  to  recover  anything  in  the  present  action,  it 
appearing  that  by  the  estimates  of  the  engineer  there 
was  nothing  due  the  appellee. 

The  iiarties  may  provide  that  the  estimates  shall  be 
made  by  the  company's  engineer,  and  that  such  esti* 
mates  shall  be  taken  as  true  and  correct.  Kistler  v. 
Indianapolis^  etc.,  R.B.  Co.,  88  Ind.  461  (12  Am.  and 
Eng.  R.  R.  case  814) ;  McCoy  v.  Able,  131  Ind.  417 ; 
Board,  etc.,  v.  Newlin,  132  Ind.  27.  But,  at  the  same 
time,  the  estimates  made  by  the  engineer  are  not  con- 
clusive. They  are  only  prima  facie  correct,  and  may 
be  attacked  either  for  fraud  or  mistake. 

As  was  said  by  Elliott,  C.  J.,  in  McCoy  v.  Abhy 
supra,  at  page  423:  "We  cannot  agree  with  counsel 
that  the  engineer's  estimate  is  conclusive,  for  we  under- 
stand it  to  be  settled  by  our  decisions  that  parties  cannot, 
by  an  agreement  in  advance,  oust  the  jurisdiction  of 
the  courts  and  make  conclusive  the  estimate  of  an  engi- 
neer or  other  person.  *  *  *  But  while  we  do  not 
regard  the  estimate  as  conclusive,  we  do  regard  it  as 
prima  facie  correct."  See  also  Bauer  v.  Sampson 
Lodge,  K.  of  P.,  102  Ind.  262 ;  Supreme  Council,  etc.^ 
V.  Forsinger,  126  Ind.  52  (9  L.  R.  A.  601). 

The  engineer's  estimate,  hoVever,  will  be  presumed 
correct  until  the  contrary  appears.  The  burden  rested 
upon  the  appellee  to  allege  and  show  that  there  was 
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either  fraud  or  mistake  in  the  estimates  made  by  the 
engineer.     McCoy  v.  Able^  supra. 

It  was  expressly  averred  in  the  second  paragraph  of 
the  complaint  that  the  estimates  of  the  engineer  were 
erroneous,  and  the  particulars  in  which  they  were  so 
stated,  and  that  a  true  final  estimate  would  have  shown 
appellee  to  be  entitled  to  the  additional  sum  now  claimed 
by  him.  It  was  also  averred  that  appellee  never  accepted 
said  estimates  and  that  although  he  received  money  in 
payment  of  said  work  and  signed  receipts  therefor,-  he 
did  so  under  protest,  claiming  that  the  same  were  not 
the  full  amounts  due  him.  There  are  other  averments, 
which,  if  true,  together  with  those  we  have  recited, 
entitle  the  appellee  to  a  recovery. 

If  the  estimates  of  the  engineer  were  in  fact  erroneous 
and  the  appellee  could  show  this,  we  see  no  good  reason 
why  they  should  stand,  hi  Louisville,  etc.,  B.  W.  Co.  v. 
Donnegan,  111  Ind.  179,  the  court,  on  page  188,  said : 
"The  fifth  finding  was  that,  owing  to  the  negligence, 
carelessness,  incompetency  and  mistakes  of  the  com- 
pany's engineers,  the  statements  of  the  work  were  in 
many  instances  incorrect.  That  finding  is  entirely 
sufficient  to  show  that  the  estimates  made  by  the  com- 
pany's engineers  were  incorrect,  and  to  entitle  appellees 
to  recover  what  was  due  them,  notwithstanding  such 
estimates." 

It  may  be  that  the  estimates  are  not  subject  to  any 
collateral  attack,  but  if  this  be  true,  the  second  para- 
graph of  complaint  amounts  to  a  direct  proceeding  to 
set  them  aside.  The  special  findings  fully  support  the 
averments  of  the  second  paragraph  of  the  complaint. 

It  is  insisted,  however,  that  '4t  does  not  appear  any- 
^^here  in  the  pleadings  that  the  Baltimore  and  Ohio  and 
Chicago  Railroad  Company  was  ever  a  railroad  corpora- 
VoL.  14—34 
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tion  other  than  that  whidi  its  name  indicated."  From 
this  and  the  further  fact  that  the  work  was  done  in 
Ohio,  it  is  argued  that  ''if  there  is  any  presumption 
with  reference  to  the  place  of  contract,  it  is  that  it  was 
made  in  the  State  of  Ohio.  An  Ohio  corporation  would 
certainly  not  go  to  the  State  of  Indiana,  for  the  purpose 
of  making  a  contract,  and  it  did  not  do  so. "  Hence,  it 
is  urged  that  the  contract  must  be  construed  accordmg 
to  the  laws  of  Ohio,  etc. 

A  contract  sued  upon  in  a  court  in  this  State  will  be 
presumed  to  have  been  mad^e  here  unless  the  contrary  is 
made  to  appear.  Bose  v.  Thames  Bank,  15  Ind. 
292 ;  Indianapolis  Piano  Mfg.  Co.  v.  Caven,  53  Ind. 
258. 

The  rule  contended  for  by  appellant's  counsel,  * '  that 
fraud  or  mistake  must  be  established  beyond  any  doubt," 
does  not  obtain  in  Indiana.  In  civil  actions  of  this 
character,  under  our  practice,  the  party  having  the 
burden  is  required  to  prove  the  issues  devolving  upon 
him  by  a  preponderance  of  the  evidence.  When  he  has 
done  that,  he  has  satisfied  the  law.  Fraud  and  mistakes 
are  questions  of  fact  and  must  be  proved  like  any  other 
fact.  If  the  appellee  succeeded  in  establishing  the  mis- 
takes alleged,  by  a  preponderance  of  the  evidence,  it  was 
sufficient.  The  court  having  found  in  his  favor  on  these 
questions,  and  there  being  evidence  to  sustain  the  find- 
ing, we  cannot  undertake  to  weigh  such  evidence  and 
decide  where  the  preponderance  lies. 

Judgment  affirmed. 

FUed  March  6.  1896. 
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No.  1,905. 

Fort  et  al.  v.  Wells. 

CJONVEESION. — Selling  and  Buying  Stolen  Property.— Liability  of 
Broker. — Brokers  who,  in  good  faith,  for  a  commission,  sell  stolen 
cattle  for  a  thief,  and  brokers  acting  on  commission  in  good  faith 
for  the  buyers,  are  liable  to  the  true  owner  as  for  a  conversion. 

From  the  Marion  Superior  Court. 

Kealing  &  Hugg  and  E.  E,  Stevenson,  for  appellants. 

S.  Ashby,  for  appellee. 

Davis,  J. — The  appellee,  Oliver  Wells,  brought  this 
action,  September  18,  18Q3,  in  the  Marion  Superior 
Court,  against  the  appellants  John  W.  Fort,  William 
M.  Johnston,  E.  Nathan  Wilkinson,  Thomas  B.  Wil- 
kinson, partners  under  the  firm  name  of  Fort,  Johnston 
&  Co.  (by  which  firm  name  said  appellants  will  be  called 
in  this  opinion),  and  the  appellants  Thomas  A.  Jeffrey, 
Alonzo  Powell  and  John  Powell  doing  business  under 
the  firm  name  and  style  of  Jeffrey,  Powell  &  Co.  (by 
which  fii-m  name  said  appellants  will  be  called  in  this 
opinion),  for  the  wrongful  and  unlawful  conversion  of 
thirteen  head  of  two  year  old  steers. 

Fort,  Johnson  &  Co.  were  general  commission  sales- 
men of  Uve  stock.  Jeffrey,  Powell  &  Co.  were  cattle 
dealers  engaged  in  buying  stock  for  others.  It  appears 
that  a  man  under  the  assumed  name  of  J.  W.  French, 
on  or  about  August  8,  1893,  stole  the  cattle  from  the 
appellee  and  drove  them  to  the  Union  Stock  Yards  at 
West  Indianapolis.  Fort,  Johnston  &  Co.,  acting  as 
commission  merchants  for  him  in  the  sale,  sold  the  cat- 
tle to  Jeffrey,  Powell  &  Co.,  acting  as  commission  mer- 
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chants  in  the  purchase  for  parties  in  Pennsylvania. 
Fort,  Johnston  &  Co. ,  at  the  time  of  the  sale,  paid  said 
French  by  their  firm  check,  $452.86,  for  the  cattle. 
Afterwards  on  the  same  day  or  next,  Jeffrey,  Powell  & 
Co.  paid  Fort,  Johnston  &  Co.  by  their  firm  check, 
$461.96,  for  the  cattle.  The  commission  of  Fort,  John- 
ston &  Co.  for  making  the  sale  was  $6.50.  The  other 
expenses  appear  to  have  been  $2.60.  Jeffrey,  Powell  & 
Co.  shipped  the  cattle  to  the  parties  in  Pennsylvania, 
for  whom  they  purchased  them,  who  afterwards  paid 
said  firm  the  purchase  price  for  the  cattle,  together  with 
a  commission  at  the  rate  of  $10  a  car  for  buying  the 
cattle. 

Judgment  was  rendered  against  all  of  said  appellants. 

Each  of  said  firms  has  separately  assigned  as  error 
that  the  court  erred  in  overruling  the  motion  of  said 
appellants  for  a  new  trial. 

The  reasons  assigned  in  the  motion  for  a  new  trial  are: 

1.  That  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence. 

2.  That  the  verdict  of  the  jury  is  contrary  to  law. 

3.  The  admission  by  the  trial  court  of  hearsay  evi- 
dence on  the  part  of  the  appellee. 

Fort,  Johnston  &  Co.  in  their  iseparate  motion  also 
assign  the  additional  reasons : 

1.  That  the  damages  assessed  by  the  jury  are  exces- 
sive. 

2.  That  the  court  erred  in  giving  certain  instruc- 
tions. 

3.  That  the  court  erred  in  refusing  to  give  certain 
instructions. 

The  appellee  contends  that  under  the  decision  in 
DeHart  v.  Board,  etc.,  143  Lid,  363,  the  evidence  is 
not  in  the  record. 

The  assignment  of  errors  does  not  contain  the  names 
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of  the  appellants  in  full.  The  Christian  names  of  two 
of  the  appellants  are  omitted.  Brown  v.  Trexler,  132 
Ind.  106. 

Waiving  these  questions,  however,  and  assuming  that 
the  evidence  is  in  the  record,  we  have  read  the  evidence 
in  the  light  of  the  argument  of  counsel  for  appellants. 
We  are  satisfied  that  if  the  appellee  was  entitled  to 
recover,  the  damages  assessed  are  not  excessive ;  that 
there  was  no  error  in  either  the  giving  or  the  refusal  of 
instructions,  and  that  the  admission  of  the  alleged  hearsay 
testimony  was  in  any  event  harmless. 

The  only  meritorious  question  presented  on  this 
appeal,  in  the  view  we  take  of  the  case,  is  whether  the 
appellants  Port,  Johnston  &  Co.,  who  acted  as  brokers 
in  selling  the  cattle  for  French,  and  paid  to  him  the  pro- 
ceeds with  no  knowledge  that  he  had  stolen  them,  and 
whether  the  appellants  Jeffrey,  Powell  &  Co.,  who  acted 
as  brokers  in  buying  the  cattle  for  other  parties  to  whom 
they  shipped  them,  are  liable  for  the  conversion  of  the 
cattle  to  appellee. 

In  Alexander  v.  Schwackhamer,  105  Ind.  81,  the 
Supreme  Court,  by  Judge  Mitchell,  quotes  with  approval 
from  Hills  v.  Snell,  104  Mass.  173,  as  follows :  '^  *Even 
an  auctioneer  or  broker,  who  sells  property  for  one  who 
has  no  title,  and  pays  over  to  his  principal  the  proceeds, 
with  no  knowledge  of  the  defect  of  title  or  want  of 
authority,  is  held  to  be  hable  for  its  conversion  to  the 
real  owner. "  Schearer  v.  Evans,  89  Ind.  400 ;  Breck- 
enridge  v.  McAfee^  54  Ind.  141 ;  Hollins  v.  Fowler^  L. 
R.  7  H.  L.  Cas.  575. 

It  is  clear  that  Fort,  Johnston  &  Co.  acted  in  good 
faith  in  selling  appellee's  cattle  for  the  thief,  and  that 
Jeffrey,  Powell  &  Co.  acted  in  good  faith  in  buying  the 
cattle  for  and  shipping  them  to  parties  in  Pennsylvania. 
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Each  of  said  firms  received  a  broker's  commissiou  and 
not  a  trade  profit  on  the  transaction. 

In  a  recent  case  we  quoted  with  approval  from 
Laverty  v.  Snethen,  68  N.  Y.  522,  the  following :  *^The 
question  of  good  faith  is  not  involved.  A  wrongful 
intent  is  not  an  essential  element  of  the  conversion.  It 
is  sufficient  if  the  owner  has  been  deprived  of  his  prop- 
erty by  the  act  of  another  assuming  an  unauthorized 
dominion  and  control  over  it."  Kidder  y .  Biddle^  13 
Ind.  App.  653. 

The  ignorance  of  appellants  as  to  the  rights  of  the 
appellee  was  not  occasioned  by  anything  said  or  done  by 
the  appellee.  The  appellants,  by  their  acts,  assumed 
an  unauthorized  dominion  and  control  over  the  appel- 
lee's cattle.  The  fact  that  they  were  acting  for  others 
cannot  avail  them.     Kidder  v.  Biddle^  supra. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  6,  1896. 


No.  1.748. 

Dodge  v.  Morrow  et  al. 

New  Trial. — Sufficiency  of  Assignment, — Evidence, — An  assignment 
as  a  cause  for  a  new  trial,  that  a  witness  was  permitted  to  read  cer- 
tain books  of  accomit  in  evidence,  sufficiently  presents  the  question 
of  the  correctness  of  the  court's  ruling  in  permitting  the  several 
questions  calling  for  such  evidence  to  be  answered. 

SviDSNCE. — Books  of  Original  Entries. — When  Admissible, — Books 
of  original  entries  are  inadmissible  imless  it  is  made  to  appear  that 
better  evidence  is  not  obtainable,  or  that  the  transactions  do  not 
admit  of  more  satisfactory  evidence. 

Same. — Books  of  Account. — Mechanic's  Lien. — Books  of  account  are 
not  admissible  to  prove  the  performance  of  work  and  furnishing  of 
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materials,  where  the  entries  were  made  from  information  and 
memoranda  furnished  to  the  bookkeeper,  and  not  from  his  personal 
knowledge  of  the  transactions  involved,— especially  in  the  absence 
of  a  showing  of  necessity  for  their  admission  to  prevent  a  failure  of 
justice. 

Bill  op  Exceptions. —  WTien  Properly  Authenticated. —  A  bill  of 
exceptions  is  sufficiently  and  properly  authenticated  and  identified 
by  incorporating  it  in  an  order-book  entry,  the  correctness  of  which 
is  properly  certified  by  the  clerk,  showing  that  it  was  signed  by  the 
judge  and  afterward  filed, 

Sahe. — WJien  Not  Properly  in  Record. — Signature  of  Judge.-^Fil- 
ing. — A  separate  bill  of  exceptions  to  the  overruling  of  a  motion  to 
require  the  submission  of  issues  to  a  jury  for  trial,  excepted  to  at 
the  time,  will  not  be  considered,  where  it  was  not  signed  by  the 
judge  or  filed  until  the  following  term,  in  the  absence  of  any 
extension  of  time  for  filing. 

Appellate  Court. — Jurisdiction,  —  Constitutionality  of  Statute. — 
The  Appellate  Court  does  not  have  jurisdiction  of  an  appeal  the 
decision  of  which  involves  a  determination  as  to  the  constitution- 
ality of  a  statute. 

From  the  Elkhart  Circuit  Court. 
J.  O.  Hoover,  for  appellant. 
V,  W,  Van  Fleet,  for  appellees. 

LoTZ,  J. — The  appellees  sued  the  appellant  for  the 
foreclosure  of  a  mechanic's  lien. 

The  complaint  averred  that  the  appellees  did  work 
upon,  and  furnished  materials  for,  the  construction  of 
certain  huildings  owned  by  appellant.  The  answer  was: 
(1)  A  general  denial ;  (2)  payment ;  (3)  counterclaim, 
and  (4)  set-off.  The  cause  was  tried  by  the  court. 
Finding  and  judgment  in  favor  of  appellees.  The  only 
assignment  of  error  is  the  overruling  of  the  motion  for 
a  new  trial. 

One  of  the  causes  for  a  new  trial  is  that  the  court 
erred  in  overruling  appellant's  motion  to  require  the 
issue  joined  to  be  submitted  to  a  jury  for  trial.  The 
ruling  on  this  motion  is  presented  by  a  separate  bill  of 
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exceptions.  The  record  shows  that  the  appellant  ex- 
cepted to  the  ruling  when  made,  but  no  time  for  filing 
a  bill  was  given.  Subsequently,  and  at  the  following 
term  of  thf  court,  a  bill  of  exceptions  presenting  thS 
ruling  was  signed  by  the  judge  and  the  bill  filed.  The 
appellees  insist  that  the  ruling  on  this  motion  is  not 
properly  presented  by  the  record  before  us.  This  posi- 
tion is  fully  sustained  by  the  authorities.  Thomas  v. 
Oriffiriy  1  Ind.  App.  457. 

The  other  causes  for  a  new  trial  all  relate  to  rulings 
of  the  court  on  the  trial  of  the  cause,  and  are  presented 
by  a  separate  bill  of  exceptions  containing  the  rulings 
and  the  evidence  given  in  the  cause. 

The  appellees  insist  that  this  bill  is  not  properly  au- 
thenticated, and  for  that  reason  this  court  should  refuse 
to  consider  the  other  causes  for  a  new  trial. 

The  clerk  of  the  court  at  the  end  of  the  transcript 
certifies  ''the  above  and  foregoing  to  be  a  full,  true, 
and  complete  transcript  of  the  pleadings  and  order-book 
entries,  including  the  judgment  of  the  court  except  the 
affidavit  of  defendant  in  support  of  motion  for  contin- 
uance and  counter-affidavits  thereto  by  plaintiffs,  as  the 
same  appears  of  record,  and  of  the^  files  in  my  office  at 
this  date. " 

An  order-book  entry  immediately  preceding  this  bill 
of  exceptions  shows  that  the  bill  was  filed  in  open 
court.  There  is  also  a  file  mark  on  the  bill  showing 
that  it  was  filed  with  the  clerk  of  the  court.  The  bill 
was  also  signed  by  the  judge,  who  presided  at  the  trial. 
The  bill  is  sufficiently  authenticated. 

One  of  the  causes  for  a  new  trial  is  that  the  court 
erred  in  permitting  a  witness  for  appellees  to  testify  as 
to  the  value  of  attorney's  fees. 

It  is  contended  that  the  statute,  section  7267,  R.  S. 
1894  (Elliott  Sup.,  section  1701),  is  unconstitutional, 
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and  in  violation  of  section  23  of  the  bill  of  rights  of 
the  constitution  of  this  State.  The  position  is  that  the 
statute  allowing  attorney's  fees  grants  privileges  to  one 
class  of  litigants,  which  are  denied  to  another  class  of 
litigants. 

The  legislative  power  to  compel  an  unsuccessful  party 
to  an  action  to  pay  an  attorney  fee  to  his  opponent,  and 
laws  which  impose  a  penalty  of  double  damages  or 
some  similar  penalty,  have  often  received  the  attention 
of  courts  of  last  resort.  Where  the  penalty  has 
been  imposed  for  some  tortious  or  negligent  act,  such 
statutes  have  generally  been  upheld.  But  where  no 
wrongful  or  negligent  conduct  is  imputed  to  the  de- 
feated party,  any  attempt  to  charge  him  with  a  penalty 
has  not  prevailed.  Hocking  Valley  Coal  Co.  v.  Bosser 
(Ohio  S.  C),  41  N.  E.  Eep.  263  (29  L.  R.  A.  386). 

If  it  were  necessary  to  a  determination  of  this  appeal 
that  the  constitutionality  of  a  statute  be  determined, 
this  court  would  not  have  jurisdiction.  In  the  view  we 
take  of  it,  the  appeal  can  be  determined  without  decid- 
ing any  constitutional  question. 

The  seventh  cause  for  a  new  trial  is  **  For  error  of 
law  occurring  at  the  trial  in  the  court,  over  the  objec- 
tion and  exception  of  the  defendant,  permitting  Levi 
Deitch  to  read  the  plaintiflTs  books  of  account  in  evi- 
dence. " 

Levi  Deitch  was  a  witness  for  appellees  and  their  book- 
keeper. The  witDess  testified  that  he  made  the  entries 
upon  the  books  each  day  and  in  the  regular  course  of 
his  duties.  In  reference  to  the  items  in  controversy,  he 
stated  that  he  had  no  independent  recollection  that  the 
goods  were  furnished  and  work  done,  but  that  he  would 
have  to  depend  upon  the  books  except  as  to  a  few  items. 
The  usual  method  of  transacting  the  business  was  for 
others  to  do  the  work  and  furnish  the  materials,  and 
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then  inform  him,  or  by  furnishing  him  with  a  memo- 
randurh  from  which  he  made  the  entries  upon  the 
books.  The  witness  was  then  asked  to  turn  to  the 
books  and  read  the  various  entries  to  the  court.  The 
appellant  objected  to  these  questions  for  the  reason, 
among  others,  that  it  had  been  shown  by  the  witness 
that  the  entries  were  entered  upon  the  representation 
made  by  another  party,  and  made  after  the  work  was 
done  or  materials  furnished,  and  that  it  was  incompe- 
tent to  prove  book  accounts  in  this  manner.  Twenty- 
seven  questions  of  this  kind  were  propounded  to  which 
the  appellant  entered  his  objections.  These  objections 
were  overruled  and  the  witness  was  permitted  to  read 
the  items  in  evidence  from  the  books. 

A  book  of  original  entries  is  one  exhibiting  the  first 
or  original  charges.  Such  books  are  admissible  in  evi- 
dence in  some  jurisdictions.  This  seems  to  be  the  rule 
in  England,  Price  y.  Earl  of  Torrington^  1  Salkeld,  285. 
The  rule  is  designed  to  prevent  a  failure  of  justice,  and 
is  limited  by  this  necessity.  If  the  proof  can  be  made 
by  any  person  who  has  personal  knowledge  of  the  fact, 
then  the  books  are  not  admissible.  If  the  book- keeper's 
memory  has  failed  as  to  the  facts  or  if  he  is  dead  or 
beyond  the  jurisdiction  of  the  court,  and  there  is  no 
other  person  who  has  knowledge  of  the  charges,  then  a 
necessity  may  exist.  To  be  admissible,  the  entries  must 
have  been  made  cotemporaneously  with  the  facts  to 
which  they  relate  and  made  by  the  person  having  per- 
sonal knowledge  of  the  facts.  It  was  held  in  an  early 
case  in  this  State  that  the  books  of  original  entries  are 
not  admissible.  DeCamp  v.  Vandagrift^  4:  Blackf.  272. 
The  later  decisions  throw  some  doubt  on  this  question. 
This  court  recently  had  occasion  to  review  many  of  the 
decisions  relating  to   this   question,    and   it   needs  no 
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farther  consideration  at  this  time.  Wilher  v.  Scherer, 
13  Ind.  App.  428. 

It  is  sufficient  for  the  purposes  of  this  case  to  say  that 
there  was  not  a  sufficient  showing  that  all  the  entries 
introduced  or  read  in  evidence  were  made,  by  the  per- 
son having  personal  knowledge  and  were  not  madecotem- 
poraneously  with  the  transactions.  Nor  was  there  a 
sufficient  showing  of  the  existence  of  a  necessity  such 
as  would  prevent  a  failure  of  justice.  It  was  error  to 
admit  this  evidence  under  these  circumstances. 

Judgment  reversed  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  November  7,  1895. 

On  PETmoN  FOR  Rehearing. 

LoTZ,  J. — The  appellees,  in  their  argument  in  sup- 
port  of  the  petition  for  a  rehearing,  still  earnestly  insist 
that  the  bill  of  exceptions  containing  the  evidence  is 
not  authenticated  by  the  clerk  of  the  court,  and  there- 
fore not  properly  in  the  record.  It  is  undoubtedly  true 
that  the  clerk  of  the  trial  court  should  duly  certify  to 
the  transcript  and  to  all  documents  and  papers  which 
were  a  part  of  the  proceedings  in  the  court  below,  and 
which  he  transmits  to  this  court.  Without  such  cer- 
tificate under  the  seal  of  that  court,  this  court  would 
have  no  means  of  knowing  whether  or  not  the  record 
presented  is  the  one  upon  which  the  court  below  ren- 
dered judgment.  » 

Preceding  the  bill  of  exceptions  in  this  case  is  the 
following  order-book  entry:  '^Come  the  parties,  and 
the  defendant  files  his  bill  of  exceptions  containing  the 
evidence,  as  follows."  This  entry  is  dated  January 
21,  1895.  Immediately  following  this  entry  is  what 
purports  to  be  the  evidence  given  on  the  trial.  At  the 
end  of  this  bill,  and  as  a  part  thereof,  there  is  this  state- 
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ment:  "And  now,  on  this  21st  day  of  January,  1895, 
said  bill  of  exceptions  was  presented  to  the  court  for 
allowance  and  signing."  And  following  this  there  is 
this  further  statement :  '  *  And  now  on  motion  of  the 
defendant  this  bill  of  exceptions,  embracing  the  long- 
hand manuscript  of  the  evidence  in  this  cause,  is  signed 
and  sealed  this  21st  day  of  January,  1895."  Each  of 
these  statements  is  signed  by  the  presiding  judge. 

The  certificate  of  the  clerk  is  dated  February  8,  1895, 
in  which  he  certifies  *  *  the  above  and  foregoing  to  be  a 
full,  a  true  and  complete  transcript  of  *  *  •  the 
order-book  entries  *  *  *  as  the  same  appears  of 
the  record  and  of  the  files  of  my  office." 

It  is  apparent  that  the  bill  was  signed  by  the  judge 
and  afterwards  filed,  although  all  done  on  the  same 
day.  It  also  appears  from  this  entry  that  the  biU  of 
exceptions  was  made  a  part  of  the  order-book  entry, 
and  the  clerk  certifies  to  the  correctness  of  the  entries. 

In  the  case  of  Boards  etc.,  v.  Trees,  12  Ind.  App.  479, 
this  court,  by  Reinhard,  J. ,  said  :  ' '  It  is  earnestly  con- 
tended *  *  *  that  the  bill  of  exceptions  is  not 
properly  in  the  record,  there  being  no  sufficient  certifi- 
cate of  the  clerk.  It  is  true  that  in  the  clerk's  certifi- 
cate to  the  transcript  there  is  no  recital  of  the  filing  of 
the  bill  of  exceptions.  But  the  transcript  does  contain 
a  record  entry  just  preceding  the  bill  of  exceptions, 
which  shows  Hhat  on  the  24th  day  of  August,  1894, 
in  vacation  of  the  Shelby  Circuit  Court,  *  *  the 
defendant,  by  its  attorneys,  filed  in  the  clerk's  office  of 
the  court  its  bill  of  exceptions  herein,  tendered  to  and 
signed  by  the  Honorable  William  A.  Johnson,  sole 
judge  of  said  court,  at  chambers,  on  the  21st  day  of 
August,  1894,  which  bill  of  exceptions  was  then  and 
there  ordered  by  said  judge  to  be  made  a  part  of  the 
record  of  this  cause,  and  the  same  reads  in  the  words 
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and  figures  following,  to- wit  :  (Then  follows  the  bill 
of  exceptions.)  We  think  this  is  not  only  a  sufficient 
showing  of  the  filing  of  the  bill  of  exceptions,  but  that 
it  is  to  be  commended  as  a  model  of  good  practice. " 

We  are  of  the  opinion  that  it  fairly  appears  that  the 
bill  of  exceptions  contained  in  the  record  is  the  one  filed 
in  the  court  below,  and  that  it  is  sufficiently  identified 
and  authenticated. 

Nor  does  this  conclusion  confiict  with  the  cases  of 
Jamison  v.  State,  ex  rel.,  12  Ind.  App.  294,  and  Hum-' 
barger  v.  Carey,  (Ind.  Sup.)  42  N.  E.  Rep.  749 ; 
Hughes  v.  Hughes^  139  Ind.  474.  The  decision  in  those 
cases  turned  upon  the  fact  that  the  bill  of  exceptions 
was  signed  by  the  judge  long  after  the  date  of  the  clerk's 
certificate.  There  could  be  no  biU  of  exceptions  until 
it  was  signed,  and  the  clerk's  certificate  in  those  could 
not  be  correct. 

Nor  does  it  conffict  with  Richwine  v.  Jones,  140 
Ind.  289,  for  there  the  bill  of  exceptions  was  not 
embraced  by  an  order  book  entry. 

The  appellees  further  insist  that  the  seventh  cause  for 
a  new  trial  does  not,  with  reasonable  certainty,  point  out 
the  particular  evidence  admitted  and  complained  of. 
One  of  the  appellee's  witnesses  was  permitted  to  read 
their  books  of  account  in  evidence.  Twenty-seven 
questions  calling  for  such  evidence  were  propounded  to 
the  witness,  to  each  of  which  the  appellant  objected. 
The  motion  for  a  new  trial  assigns  as  a  cause  that  the 
witness  was  permitted  to  read  the  books  of  account  in 
evidence.  If  a  party  complains  of  the  alleged  erro- 
ne'ous  decisions  of  the  court  in  trying  a  cause,  either  in 
the  admission  or  exclusion  of  evidence,  he  must  point 
out  in  his  motion  for  a  new  trial,  with  reasonable  cer- 
tainty, the  particular  evidence  admitted  or  excluded ; 
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otherwise  the  court  below  need  not,  and  this  court  will 
not,  consider  such  alleged  erroneous  decisions.  Grant 
V.  West/all,  57  Ind.  121;  Heltonville  Mfg.  Co.  v.  Fields, 
138  Ind.  68  {m). 

* '  Causes  for  a  new  trial  muist  be  assigned  with  clear- 
ness, certainty,  precision  and  particularity."  Staserw 
Hogan,  120  Ind.  207. 

It  is  true  that  the  appellant  might  have  used  more 
particularity  in  his  motion  than  he  did.  He  might  have 
^assigned  twenty-seven  causes,  one  for  each  question 
and  ruling,  but  if  he  had  done  this,  the  twenty-seven 
causes  would  have  presented  the  same  question,  the 
introduction  of  the  books  of  account.  The  cause  as- 
signed in  the  motion  included  the  twenty-seven  rulings, 
for  they  each  went  to  the  same  point.  The  purpose  of 
the  rule  is  to  direct  the  attention  of  the  trial  court  to 
the  alleged  erroneous  ruling,  and  to  present  to  an  appel- 
late court  the  precise  question  involved.  This  could  be 
done  as  eflfectually  by  the  one  cause  assigned  as  by 
twenty-seven  different  causes,  for  they  all  presented 
precisely  the  same  question.  To  hold  otherwise  would 
tend  to  great  prolixity,  and  unnecessarily  encumber  the 
record. 

The  appellees  also  earnestly  insist  that  the  books  kept 
by  their  book-keeper  were  admissible  under  the  circum- 
stances shown.  The  testimony  of  the  book-keeper  was 
not  entirely  in  harmony,  but  the  substance  of  it  is  that 
he  did  not  see  the  work  done  nor  the  goods  delivered  ; 
that  he  made  the  entries  upon  the  books  from  memo- 
randums furnished  him  by  others.  The  memorandums 
were  furnished  sometimes  On  the  day  on  which  the 
goods  were  furnished  or  work  done,  and  sometimes  on 
other  days.  He  had  no  personal  knowledge  of  the 
transactions.  One  of  the  appellees  testified  that  he 
knew  the  work  was  done  by  himself  and  workmen,  and 
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that  materials  were  furnished;  that  he  lasually  gave 
the  memorandums  thereof  to  the  book-keeper.  But 
upon  cross-examination  he  expressly  disclaimed  that  he 
had  any  recollection  as  to  any  of  the  items  or  charges. 
It  also  appeared  that  the  work  was  done  by  several  per- 
sons, and  that  one  of  them  was  present,  but  was  not 
called  as  a  witness. 

As  we  stated  in  our  former  opinion,  the  authorities 
relating  to  the  admission  of  books  of  original  entries 
are  not  in  harmony.  In  many  of  the  States  the  ad- 
mission of  such  evidence  is  regulated  by  statute.  This 
class  of  testimony  is  capable  of  great  abuse  and  might 
often  be  used  to  work  injustice.  Its  admission  is  there- 
fore carefully  guarded.  In  some  of  the  States  it  is 
limited  as  to  the  amount  and  is  generally  made  depend- 
ent upon  certain  conditions.  2  Am.  and  Eng.  Ency.  of 
Law.  *' Books  of  Original  Entries,"  page  467.  Neces- 
sity lies  at  the  foundation  of  such  admission.  It  is  only 
to  be  resorted  to  when  no  other  or  better  means  of  mak- 
ing the  proof  is  obtainable.  When  the  transaction 
admits  of  more  satisfactory  evidence,  this  method 
should  not  be  resorted  to.  Corr  v.  Sellers^  100  Pa.  St. 
169. 

As  before  stated,  the  decisions  in  this  State  as  to  the 
admissibility  of  such  entries  under  any  circumstances 
are  in  doubt.      Wilbur  v.  Scherer,  supra. 

But  we  are  clear  that  such  entries  are  not  admissible 
unless  the  necessity  therefor  is  shown.  It  was  not  made 
to  appear  that  better  evidence  was  not  obtainable  or  that 
the  transactions  did  not  admit  of  more  satisfactory  evi- 
dence. In  fact  it  was  made  to  appear  that  other  persons 
were  present  who  knew  something  about  some  of  the 
transactions.  These  persons  were  not  called  nor  was  it 
shown  that  their  memories  had  failed. 
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The  appellees  lastly  insist  that  the  books  were  ren- 
dered competent  because  of  the  testimony  of  the  wit- 
ness Morrow,  who  stated  that  work  had  been  done 
and  materials  furnished.  This  contention  was  decided 
against  the  appellees  by  this  court  in  the  case  of  First 
National  Bank^  etc.,  v.  Williams^  4  Ind.  App.  501.  In 
that  case  the  president  of  the  bank  was  a  witness.  He 
testified  to  having  made  some  of  the  entries  in  the  bank- 
book. The  bank-book  containing  the  accoimt  was  of- 
fered in  evidence.  This  court,  by  Beinhard,  J.,  said: 
"The  book  was  one  which  was  kept  by  the  officers  of 
the  bank,  and  with  which  appellee  had  nothing  what- 
ever to  do.  It  was  not  shown  when  the  entries  in  these 
ledgers  were  made,  but  they  would  not  be  proper  evi- 
dence even  if  made  at  the  time  of  the  transaction.  *' 

The  mere  fact  that  a  witness  testified  that  some  work 
had  been  done  and  that  some  materials  were  furnished 
when  he  is  unable  to  give  any  particular  amount  or 
item,  would  not  render  the  book  account  proper  evidence. 
If  it  did,  then  the  salutary  rule  that  such  entries  are 
not  to  be  resorted  to  except  in  cases  of  necessity,  would 
be  overthrown.  It  is  possible  that  such  entries  may  become 
proper  under  certain  circumstances,  but  this  we  do  not 
decide.  If  all  the  witnesses  to  the  transaction  are  dead 
or  beyond  the  jurisdiction  of  the  court,  or  their  mem- 
ories have  failed,  then  original  entries  which  were  made 
at  the  time  of  the  transaction  and  in  the  due  course  of 
business  may  become  proper. 

Petition  overruled. 

Filed  March  6,  1890. 
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No.  1.920. 

Hart«K88  et  al.  V.  The  Consumers'  Gas  Trust 

Company. 

iNJXTNcnoN.  —  Damages. — Dissolution  of  Order,  —  PlaintijS  in  an 
injunction  proceeding  is  not  liable  to  the  defendant  for  damages 
occasioned  after  dissolution  of  the  order  in  an  action  which  is  not 
founded  upon  the  undertaking  or  upon  a  malicious  prosecution  by 
such  plaintiff.    (See  note  at  end  of  opinion.) 

Kaytm. — Damages. — Damnum  absque  injuria. 

From  the  Henry  Circuit  Court. 

H.  C.  ByaUj  for  appellants. 

B.  N.  Lamb  and  R.  Hilly  for  appellee. 

LoTZ,  J. — ^It  is  conceded  by  counsel  for  appellants 
and  counsel  for  appellee,  that  the  controlling  question 
involved  in  this  appeal  relates  to  the  sufficiency  of  the 
third  paragraph  of  appellee's  amended  complaint. 

This  paragraph  alleges,  in  substance,  that  on  the  25th 
day  of  September,  1891,  the  defendants  brought  an 
action  in  the  Madison  Circuit  Court,  against  this  plain- 
tiff, to  enjoin  it  from  laying  its  gas  pipes  and  mains 
through  cert^^in  lands,  and  that,  in  order  to  obtain  a 
temporary  restraining  order,  the  defendants  procured 
and  caused  to  be  executed  a  certain  written  imdertaking 
of  the  tenor  and  effect  following :  We  undertake  that 
the  plaintiffs  in  the  cause  of  Matilda  Harless  et  aZ., 
against  the  Consumers'  Gas  Trust  Company,  shall  pay 
to  the  defendants  therein  all  damages  and  costs  which 
may  accrue  to  it  by  reason  of  the  injunction  issued  in 
this  action ;  that  the  defendants  procured  one  Edward 
Vol.  14—36 
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Harless,  and  others  whose  names  are  to  plaintiff  un- 
known, to  sign  and  execute  said  written  undertaking, 
which  undertaking  was  by  the  defendants  presented  to 
the  Madison  Circuit  Court,  and  approved  and  filed 
among  the  papers  in  said  cause ;  that  upon  the  approval 
and  filing  of  said  undertaking,  and  upon  the  motion  of 
the  defendants,  a  restraining  order  was  granted,  and 
the  plaintiff  in  this  action  (defendant  in  that  action) 
was  enjoined  and  restrained  from  laying  its  gas 
pipes  and  mains  until  the  further  order  of  the  court. 
There  are  other  averments  that  show  that  the  injunc- 
tion granted  was  finally  dissolved  by  the  court,  and  that 
the  plaintiff  suffered  great  damage  on  account  of  its 
enforcement.  It  is  also  averred  that  the  undertaking 
has  become  lost. 

The  defendants  in  this  action  were  the  plaintiffs  in 
the  injunction  proceeding.  There  is  no  averment  that 
they  signed  or  executed  the  undertaking,  nor  is  the 
pleading  based  upon  the  undertaking  itself,  nor  is  there 
any  allegation  that  the  injunction  proceedings  were 
instituted  and  prosecuted  maliciously  and  without  prob- 
able cause.  ' 

The  question  here  presented  is  this:  Is  the  plaintiff 
in  an  injunction  proceeding  liable  to  the  defendant  for 
the  damages  occasioned  after  the  dissolution  of  the 
order,  independently  of  the  undertaking,  an4  aside  from 
malice  and  want  of  probable  cause?  This  tJeems  to  be 
a  new  question  in  this  State.  \ 

By  section  1166,  E.  S.  1894  (section  1152,  R.  S.  1881), 
it  is  provided  that  *'no  injunction  or  restrainiixg  order 
should  be  granted  until  the  party  asking  it  shaM  enter 
into  a  written  undertaking,  with  surety  *  *  ^*  for 
the  payment  of  all  damages  and  costs  which  may  ^ccnie 
by  reason  of  the  injunction  or  restraining  order. "  There 
is  no  allegation  that  the  undertaking  was  signed  b  j  the 
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defendants  or  that  their  names  appeared  thereon,  but  it 
does  appear  that  an  undertaking  was  filed  and  the 
injunction  granted.  If  appellants'  names  appeared 
thereon,  no  matter  how,  nor  by  whom  signed,  the  filing  « 
o^  the  undertaking  and  procuring  the  order  would, 
under  such  circumstances,  make  such  signatures  their 
own,  although  written  without  their  knowledge,  and 
the  undertaking  would  be  sufiSciently  executed  by  them. 
Nye  V.  Lowry,  82  Ind.  316  (320). 

And  after  accepting  the  benefits  of  such  undertaking, 
they  would  be  estopped  to  deny  its  execution.  Koons 
V.  Cluggishy  8  Ind.  App.  232;  Vickery  v.  Board,  etc., 
134  Ind.  554;  Robertson  v.  Smith,  129  Ind.  422  (15 
L.  R.  A.  273).  But  it  does  not  appear  from  the  aver- 
ments that  the  names  of  the  defendants  were  upon  the 
undertaking  at  all,  and  there  was  nothing  to  show  that 
they  executed  it.  They  have,  however,  received  the 
benefits,  the  same  as  if  they  had  duly  executed  the 
undertaking.  They  procured  the  order  to  be  wrong- 
fully issued.  The  appellee  insists  that  they  are  liable 
for  this  wrong. 

In  the  ordinary  civil  action,  the  losing  party  is 
mulcted  in  the  costs,  and  often  the  successful  party  is 
heir  to  much  pecuniary  loss,  notwithstanding  the  final 
judgment  in  his  favor.  Such  loss  is  usually  damnum 
absque  injuria.  But  if  a  party  in  prosecuting  an  action 
be  actuated  by  malice  and  proceed  without  probable 
cause,  the  injured  party  has  a  common  law  reipedy  for 
malicious  prosecution.  This  rule  applies  to  injunctions 
as  well  as  to  other  forms  of  action. 

In  the  early  history  of  equity  jurisprudence,  tempor- 
ary restraining  orders  were  issued  without  requiring  any 
bond  or  other  security.  If,  upon  final  hearing,  the 
injunction  was  dissolved,  the  party  enjoined  might 
recover  his  costs.     But  he  had  no  other  remedy  except 
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an  action  on  the  case  when  the  suit  was  malicious  and 
without  probable  cause.  As  the  party  enjoined  fre- 
quently suffered  great  damages  for  "^hich  he  had  no 
adequate  remedy,  the  custom  grew  up  in  the  equity 
courts  that  the  chancellor  in  the  exercise  of  his  discretign 
might  require  of  the  plaintiff  a  pledge  or  bond  to  indem- 
nify the  defendant  against  loss  in  the  event  the  injunc- 
tive order  should  be  wrongfully  issued.  Upon  the  dis- 
solution of  the  injunction  the  court  might  in  the  same 
proceeding  determine  whether  or  not  the  defendant  was 
entitled  to  damages,  and  assess  the  same,  or  cause 
them  to  be  assessed  by  reference  to  a  master.  This  is 
still  the  practice  in  the  courts  of  chancery  in  England, 
and  on  the  equity  side  of  circuit  courts  of  the  United 
Siates,  and  this  method  is  adopted  by  statute  in  some  of 
the  States.     Russell  v.  Farley^  105  U.  S.  433. 

In  this  State  the  court  has  no  discretion,  except  in 
a  few  cases  specially  provided  by  statute.  It  can  only 
issue  a  temporary  injunction  upon  the  filing  of  an  under- 
taking, and  it  has  never  been  the  practice  under  our 
statute  to  assess  the  defendant's  damages  in  the  same 
proceedings  on  dissolution  of  the  injunction.  This 
requires  a  separate  action. 

That  the  person  enjoined  may  maintain  an  action  for 
maUcious  prosecution  is  well  settled  by  authority. 
Robinson  v.  Kellum^  6  Cal.  399 ;  Asevado  v.  Orr^  100 
Cal.  293 ;  Cox  v.  Taylor's  Admr.y  10  B.  Mon.  17 ;  Man- 
love  V.  tricky  55  Miss.  567 ;  Burnett  v.  Nicholson^  79  N. 
0.  548 ;  Hayden  v.  Keith,  32  Minn.  277 ;  Lawton  v. 
Oreen,  64  N.  T.  326 ;  Palmer  v.  Foley,  71  N.  Y.  106 ; 
Mark  v.  Hyatt,  18  L.  R.  A.  275 ;  City  of  St.  Louis  v. 
St.  Louis  Oas  Light  Co.,  82  Mo.  349 ;  Keber  v.  Mer- 
cantile Bank,  4  Mo.  App.  195 ;  Teasdale  v.  Jones,  40 
Mo.  App.  243. 

But  wh^n  malice  and  probable  cause  are  not  charged, 
the  only  other  remedy  left  to  the  person  enjoined  is  an 
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action  on  the  undertaking  or  bond.  '  *  Without  a  bond 
for  the  payment  of  damages  or  other  obligation  of  like 
effect,  a  party  against  whom  an  injunction  wrongfuUy 
issues  can  recover  nothing  but  costs,  unless  he  can  make 
out  a  case  of  malicious  prosecution.  It  is  only  by  reason 
of  the  bond,  and  upon  the  bond,  that  he  can  recover  any- 
thing."    Meyers  v.  Block,  120  U.  S.  206  (211). 

Ordinarily,  when  a  party  gives  a  bond  or  undertaking 
to  secure  the  performance  of  his  contracts  he  is  liable 
for  the  breach  of  his  contract  independently  of  the  bond, 
and  an  action  may  be  maintained  against  him  thereon. 
But  this  case  is  distinguishable  from  that  class  of  cases.* 
The  undertaking  here  is  given  to  secure  the  appellee 
against  the  appellant's  wrongful  and  tortious  conduct. 
The  appellee  has  its  common  law  remedy  if  the  action  is 
mahciotis  and  without  probable  cause,  but  it  has  no 
other  remedy  except  upon  the  undertaking.  As  the 
paragraph  under  consideration  is  not  based  either  upon 
malicious  prosecution  nor  upon  the  undertaking,  it  is 
insufficient  to  withstand  appellant's  demurrer  for  want 
of  facts.  . 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  third  paragraph  of  amended  complaint. 

FUed  March  81.  1896. 

Note. — The  right  to  recover  damages  caused  by  an  injunGtion  is 
considered  in  a  note  to  Mark  v.  Hyatt  (N.  Y.),  18  L.  R.  A.  275. 


No.  1.685. 

Consumers'  Gas  Trust  Company  v.  Corbaley. 

17A.TUBAL  QA&.—Pipe  Line.— Explosion,— Damage.— A  purchaser  of 
&  natural  gas-pipe  Une,  for  defects  in  the  original  construction  of 
^vrhich  it  is  not  liable,  is  liable  for  damages  occasioned  by  an  explo- 
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edon  of  escaping  gas,  where  it  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  the  existence  of  the  leak  at  the  point 
where  the  gas  which  exploded  escaped  long  before  the  accident. 
<  See  note  at  end  of  opinion.) 
Evidence.— Aa^uroZ  Qas  Pipe  Line. — Kinds  of  "Sleeves" — Negli- 
gence,— Explosion. — Evidence  of  the  different  kinds  of  "sleeves" 
for  connecting  gas  pipes  in  use  at  the  time  of  an  explosion  of  escap- 
ing gas  is  admissible  upon  the  question  of  negligence  by  the  com- 
pany owning  and  operating  the  line  at  the  time  of  the  explosion,  in 
connection  with  evidence  charging  it  with  knowledge  of  the  exist- 
ence of  the  leak,  although  the  kind  of  sleeve  used  was  that  in  com- 
mon use  at  the  time  of  the  original  construction. 

From  the  Marion  Superior  Court. 

Lamb  &  Hilly  for  appellant. 
Holt^man  &  Leathers,  for  appellee. 

Davis,  J. — This  was  an  action  brought  by  appellee  to 
recover  damages  for  the  destruction  of  a  house,  result- 
ing from  the  explosion  of  natural  gas.  Trial  by  a  jury 
resulted  in  verdict  and  judgment  in  favor  of  appellee 
for  $1,100.00. 

The  errors  assigned  by  the  appellant  in  this  court 
are: 

1.  That  the  court  in  special  term  erred  in  permit- 
ting plaintiff  to  amend  his  complaint. 

2.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial. 

3.  The  court  erred  in  overruling  defendant's  motion 
to  tax  costs  to  plaintiff. 

The  third  error  assigned  has  not  been  discussed. 

The  complaint  was  amended,  by  leave  of  coiut,  more 
than  ten  days  before  the  commencement  of  the  trial. 
No  abuse  of  discretion  by  the  trial  court  has  been  shown 
in  relation  to  this  amendment.  There  was  no  error  in 
this  ruling. 

The  principal  question  discussed  by  counsel  for  appel- 
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lant  is,  that  the  verdict  is  not  sustained  hy  sufficient 
evidence,  and  that  it  is  contrary  to  law. 

The  position  of  counsel  for  appellant  on  this  question 
is  briefly  and  tersely  stated  as  follows : 

' '  We  concede  that  appellant  was  bound  to  exercise 
due  and  ordinary  care  in  the  purchase,  and  after  the 
purchase,  in  the  management  and  maintenance  of  its 
pipe  line,  and  with  reference  to  the  explosive  and  danger- 
ous character  of  natural  ga&.  We  insist  that  applying 
the  rule  strictly,  the  testimony  estabUshed  clearly  that 
appellant  exercised  due  care  and  prudence,  both  in  the 
purchase  and  after  the  purchase,  in  the  management 
and  maintenance  of  its  pipe  Une." 

The  evidence  in  some  material  respects  is  conflicting, 
but  there  is  evidence,  giving  it  the  most  favorable  con- 
sideration in  behalf  of  the  appellee,  fairly  tending  to 
prove  that  in  the  construction  of  an  eight  inch,  high 
pressure,  natural  gas  pipe-Une,  in  and  along  the  west 
side  of  Illinois  street,  in  the  city  of  Indianapolis,  in 
1887,  for  the  Broad  Ripple  Company,  two  gangs  of  men, 
one  working  from  the  north  and  the  other  fron^  the 
south,  met  at  a  point  nearly  opposite  the  property  in 
question ;  that  in  order  to  connect  the  two  ends  of  pipe, 
so  laid  and  brought  together  by  the  separate  gangs,  a 
piece  of  wrought  iron  ten  inch  gas  pipe,  eighteen  inches 
or  two  feet  in  length, was  used  as  a  sleeve;  that  the 
joints  at  each  end  of  the  sleeve  were  caulked  with  lead; 
that  the  line  was  purchased  by  appellant  in  1889,  and 
thereafter  the  line  was  under  the  management  of  appel- 
lant ;  that  a  leak  at  said  point  occasioned  by  the  lead 
drawing  out  between  the  sleeve  and  the  main  pipe 
caused  the  explosion  that  destroyed  the  appellee's  house 
in  1893 ;  that  the  gas  was  escaping  through  said  leak 
for  several  years  before  the  explosion ;  that  the  gas  so 
escaping  penetrated  through  and  under  the  ground,  to. 
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under  and  in  appellee's  house,  and  there  ignited  causing 
the  explosion;  that  the  appellee  never  resided  on  the 
premises,  and  that  the  house  was  occupied  by  a  tenant ; 
that  the  leak,  which  was  evidenced  by  the  escaping  gas, 
might  have  been  discovered  by  the  appellant  by  the 
exercise  of  ordinary  care  in  the  operation  and  manage- 
ment of  the  line  before  the  accident ;  that  an  employe 
of  appellant — a  line  walker  whose  duty  it  was  to  inspect 
the  line  for  leaks — ^had  notice  of  the  fact  that  there  was 
a  leak  in  the  sleeve  at  this  point,  long  prior  to  the  explo- 
sion. 

The  learned  counsel  for  the  appellant  have  ably  dis- 
cussed the  evidence  in  lengthy  printed  briefs,  but  the 
question  whether  under  the  circumstances  reliance 
should  be  placed  on  the  testimony  of  some  of  the  wit- 
nesses in  relation  to  the  leaking  gas,  and  the  knowledge 
thereof  on  the  part  of  the  line  walker,  was  one  for  the 
jury,  and  cannot  be  reviewed  by  this  court.  We  have 
carefully  read  five  hundred  pages  of  long-hand  type 
written  manuscript  of  the  evidence  in  the  light  of  the 
argument  of  the  counsel,  and  are  of  the  opinion  that 
there  is  some  evidence  fairly  tending  •to  prove  every 
material  point  in  issue,  the  burden  of  which  rested  upon 
the  appellee. 

It  was  a  conceded  fact  on  the  trial  that  the  line  was 
originally  constructed  by  the  Broad  Eipple  Company. 
It  is  also  apparent  from  the  record  that  the  appellant 
was  not  held  liable  by  reason  of  any  negligence  of  the 
Broad  Eipple  Company  in  the  original  construction  of 
the  line.  The  Uability,  if  any,  of  the  appellant,  as  we 
view  the  evidence,  grows  out  of  the  failure  of  the  appel- 
lant to  exercise  ordinary  care  in  the  management  and 
maintenance  of  the  line. 

There  is  as  before  observed  evidence  tending  to  prove 
the  existence  of  a  leak  at  this  point  for  several  years 
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before  the  explosion,  and  that  appellant  knew,  or  by  the 
exercise  of  ordinary  care  should  have  known,  of  the 
existence  of  such  a  leak  long  before  the  accident.  In 
the  light  of  this  evidence,  and  on  this  theory,  under  all 
the  circumstances,  there  was  no  error  in  allowing  the 
appellee  to  prove  the  different  kinds  of  approved  sleeves 
for  such  connection,  in  use  at  the  time  of  the  explosion. 

Whether  the  sleeve  in  question,  put  in  by  the  Broad 
Bipple  Company,  was  commonly  used  in  1887,  was  under 
the  circumstances  immaterial.  Granting  that  this  was 
the  kind  of  sleeve  in  common  use  at  the  time  the  Broad 
Eipple  line  was  constructed  in  1887,  such  fact  was  no 
excuse  for  the  failure  of  the  appellant  to  repair  the  leak 
which  afterwards  developed  therein.  Without  discussing 
the  different  questions  in  detail,  it  will  suffice  to  say 
that  we  have  carefully  considered  them  all,  and  that  in 
our  opinion  there  is  no  reversible  error  shown  in  either 
the  admission  or  exclusion  of  evidence. 

The  damages  are  not  excessive. 

The  appellant  was  not  entitled  to  a  new  trial  on 
account  of  newly  discovered  evidence. 

Judgment  affirmed. 

FUed  March  10,  1806. 

Note. — ^The  liability  for  negligence  in  the  escape  and  explosion  of 
natural  gas  is  considered  at  length  in  a  note  to  Ohio  Cfas  Fuel  Co,  v. 
Andrews,  ( Ohio),  29  L.  R.  A.  337. 
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No.  1,687. 

Louisville,  New   Albany    and    Chicago    Railway 

Company  v.  Quinn. 

Special  Verdict. — Failure  to  Find  Fact  in  Issue, — Burden  of 
Proof, — Any  facts  in  issue,  as  to  which  a  special  verdict  is  silent, 
must  be  deemed  found  against  him,  upon  whom  rests  the  burden 
of  proof  with  reference  thereto. 

Same. — Master  and  Servant. — Constructive  Notice. — Railroad  Tun- 
nel.— That  a  master  was  chargeable  with  constructive  notice  of  the 
manner  in  which  the  ** lagging"  resting  upon  ** bents"  supporting 
the  roof  of  a  tunnel  were  jointed,  rendering  his  failure  to  notify  an 
employe  thereof  actionable  negligence,  is  not  shown  by  a  special 
verdict  which  does  not  find  that  the  situation  could  have  been  as- 
certained by  an  inspector,  nor  that  the  master  did  not  inspect  it 
with  all  proper  care. 

Master  and  Servant. — Assumption  of  Risk. — Knowledge  of  Dan- 
ger. — *  Exception  to  Rule.  —  Knowledge  by  the  servant  of 
the  danger  from  a  faulty  construction,  or  the  existence  of  such 
facts  as  by  the  exercise  of  reasonable  care  would  have  apprised 
him  thereof,  ordinarily  constitutes  an  assumption  of  the  risk.  A 
promise  to  repair  or  order  out  special  line  or  place  of  work  creates 
an  exception  to  this  rule. 

Same. — Evidence. — Negativing  Assumption  of  Risk. — Evidence  tliat 
an  employe  did  not  know  exactly  how  the  particular  pieces  of 
"lagging"  placed  upon  wooden  bents  supporting  the  roof  of  a  tim- 
nel  were  jointed,  does  not  discharge  tlife  burden  resting  upon  him 
to  negative  an  assumption  of  the  risk  from  the  fall  of  such  pieces 
due  to  the  removal  of  certain  bents  on  which  they  jointed,  where 
it  appears  that  he  knew  the  general  manner  of  construction,  and 
tliat  there  was  no  uniformity  as  to  the  place  of  jointing. 

Same. — Master's  Duty  a  Continuing  One. — Assumed  Risks. — It  is  the 
master's  duty  to  exercise  care,  furnish  a  safe  place  and  machinery, 
and  to  keep  them  so.  The  servant  assumes  ordinary  and  obvious 
risks,  but  not  those  added  by  the  master's  negligence,  of  which  he 
has  no  knowledge. 

Same.— Inspection.— Reasonable  Care.— Latent  Defects.— Distinction 
Between  Duty  of  the  Master  and  Duty  of  Servant.— ReasoJwhl& 
care  upon  the  part  of  the  master  demands  inspection  and  search  for 
latent  defects,  while  reasonable  care  on  the  servant's  part  requires 
attention  and  observation  of  open  or  obvious  defects  and  periL 

Appellate  Procedure.— ^2>ecta/  Verdict.— Evidence.— The  Appel- 
late Court  cannot  resort  to  the  evidence  to  supply  omissions  in  a 
special  verdict. 
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Prom  the  Lawrence  Circuit  Court. 
E.  C.  Field,  for  appellant. 
Dunn  d;  Lowe,  for  appellee. 

Gavin,  C.  J. — This  was  an  action  by  a  servant 
against  the  master,  to  recover  damages  for  personal 
injuries. 

The  only  question  argued  relates  to  the  correctness  of 
the  court's  ruling  in  rendering  judgment  in  favor  of 
appellee  upon  the  special  verdict. 

Appellant  was  engaged  in  widening  a  tunnel  on  its 
road.  The  roof  of  the  tunnel  was  supported  by  wooden 
bents  extending  across  it,  their  ends  resting  on  upright 
posts  at  each  side.  Along  these  bents  was  laid  lagging, 
consisting  of  wooden  boards  of  irregular  lengths  and 
widths,  which  jointed  on  the  various  bents,  apparently 
without  any  regularity.  Upon  the  lagging  rested  about 
two  and  one  half  feet  of  loose  dirt  and  stones  which  had 
come  down  from  the  roof  above.  Appellee  was  foreman 
of  a  gang  of  workmen,  and  had  been  engaged  at  work 
in  the  tunnel  for  three  months,  the  latter  half  of  the  time 
as  foreman  and  the  former  as  laborer,  tearing  down  the 
old  bents  and  getting  the  tunnel  ready  for  new  supports 
which  were  being  put  in.  Usually  each  bent  was  pulled 
down  in  regular  order  as  it  was  reached,  but  upon  this 
occasion,  the  general  foreman,  Conner,  in  control  of  the 
various  gangs  of  men,  ordered  appellee  with  his  men  to 
pull  out  the  fourth  bent,  which  would  leave  three  stand- 
ing disconnected,  or  substantially  so,  from  the  remaining 
old  bents.  They  did  so,  and  as  a  result,  not  only  the 
fourth  bent  but  the  other  three  came  down,  the  latter 
faUing  toward  appellee  and  his  men,  and  covering  appel- 
lee with  the  dirt  and  debris  from  above  them. 

The  negligence  charged  against  appellant,  and 
relied  upon  by  the  appellee,  as  stated  in  his  counsel's 
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brief,  is  that  contained  in  the  following  part  of  his  com- 
plaint: ^'Plaintiff  avers  that  the  lagging  or  heavy 
boards  on  top  of  said  bents  jointed  on  top  of  the  fourth 
bent  and  did  not  joint  again  on  top  of  the  third  bent, 
but  jointed  back  on  top  of  the  first  or  second  bent,  which 
fact  plaintiff  did  not  and  could  not  know,  and  which 
fact  the  defendant  and  said  Conner  well  knew,  and 
negligently  failed  to  inform  plaintiff  thereof  ;  by  reason 
of  which  negligence  plaintiff  was  injured,  as  hereinaf- 
ter more  fully  appears.'' 

The  condition  of  things  in  this  paragraph  set  forth,  is 
all  there  was  connected  with  the  tunnel  or  the  work  of 
which  appellee  avers  his  ignorance. 

Li  considering  the  verdict  it  must  be  borne  in  mind 
that  the  burden  rests  upon  appellee  to  present  to  us  such 
a  verdict  as  embodies  either  directly  or  by  necessary 
inference  all  the  facts  essential  to  his  right  of  recovery ; 
any  fact  as  to  which  the  verdict  is  silent  must  be  deemed 
found  against  him  uik>n  whom  rests  the  burden  of  proof 
with  reference  thereto.  Austin  v.  McMains.  14  Ind. 
App.  514,  and  cases  cited. 

Keeping  this  rule  in  view,  we  learn  from  the  verdict 
^ '  that  the  lagging  on  top  of  said  bent  consisted  of  heavy, 
close  laid  boards  of  various  lengths  and  widths,  some- 
times jointmg  on  consecutive  bents,  sometimes  on  alter- 
nate bents,  and  sometimes  of  still  greater  lengths," 
covered  with  two  and  one  half  feet  of  dirt  and  debris, 
all  of  which  defendant  well  knew,  but  under  the  settled 
rule  the  same  knowledge  must  be  chargeable  to  appel- 
lee ;  we  learn,  also,  that  * '  the  lagging  or  boards  on  top 
of  said  four  old  bents  jointed  partly  on  each  of  the  four 
bents,  which  fact  neither  the  plaintiff  nor  defendant 
knew. "  When  the  lower  ends  of  the  posts  supporting 
the  fourth  bent  were  pulled  out  toward  the  workmen, 
the  bent  fell  toward  the  opposite  direction  as  intended. 
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but  the  three  bents  "being  thereby  detached  from  the 
other  and  solid  bents  beyond,  and  rendered  less  firm  and 
greater  weight  being  thereby  thrown  upon  them,  and 
greater  leverage '  afforded  to  the  loose  rock  and  plank 
above  jointed  as  aforesaid,  and  by  reason  of  the  plank 
or  lagging  being  jointed  as  aforesaid,  and  detached 
from  the  firm  and  solid  bents  by  the  removal  of  the 
fourth  bent  suddenly  fell  backward ''  (toward  plaintiff), 
striking  him,  etc. 

Thus,  under  the  verdict,  the  only  thing  of  which 
appellee  was  ignorant  was  the  precise  manner  m  which 
the  lagging  on  these  four  bents  jointed,  that  is,  '^partly 
on  each  of  the  four  bents."  Yet  while  he  may  not  have 
known  exactly  how  these  particular  pieces  of  lagging 
jointed,  we  must  conclude  that  he  knew  the  general 
manner  of  construction,  and  we  cannot  perceive  that 
the  lagging  on  these  bents  was  put  on  in  any  other 
manner  than  one  might  reasonably  expect  from  the  gen* 
eral  mode  of  construction. 

It  is  thoroughly  established,  as  a  rule  of  law,  that  the 
master  must  use  reasonable  care  to  provide  his  employes 
with  safe  working  places  and  appliances.  Kentucky^ 
etc.  J  Bridge  Co.  v.  Eastman^  7  Ind.  App.  514;  Evans- 
vtllej  etc.  J  B.  B.  Co.  v.  Holconibey  9  Ind.  App.  198; 
Lynch  v.  ChicagOj  etc.,  B.  B.  Co.^  8  Ind.  App.  516; 
Linton,  etc..  Mining  Co.  v.  Persons,  11  Ind.  App.  264. 

This  duty  is  a  continuing  one,  and  it  devolves  upon 
the  master  to  exercise  reasonable  care  to  keep  the  ser- 
vant's working  place  safe.  Hancock  v.  Keene,  6  Ind. 
App.  408;  Evansville,  etc.,  B.  B.  Co.  v.  Holcomhe, 
supra;  Island  Coal  Co.  v.  Bisher,  13  Ind.  App.  98; 
Nolly  Admx.j  V.  Louisville,  etc.,  B.  W.  Co.,  129  Ind. 
260. 

The  servant  assumes  the  usual,  ordinary,  and  obvious 
risks  incident  to  his  service,  but  not  those  increased 
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risks  added  by  the  negligence  of  the  master  of  which  he 
had  no  knowledge.  Evansville^  etc.,  R,  JB.  Co.  v.  Hoi- 
combe,  supra;  Island  Coal  Co.  v.  Risher,  supra;  O. 
11.  Hammond  Co.  v.  Masonj  Admr.,  12  Ind.  App.  469 ; 
New  York,  etc.,  B.  W.  Co.  v.  Ostman  (Ind.  Sup.),  41 
N.  E.  Eep.  1037;  Salem,  etc..  Stone  Co.  v.  Oriffin,  189 

Ind.  141. 

In  the  latter  case  the  court,  by  Hackney,  J.,  says: 
^'Implied  assumptions  of  risk  are  only  such  as  are 
naturally  incident  to  the  service  and  those  which  are 
known  or  which  ordinary  care  would  discover  and 
which  are  disregarded  by  the  servant.  Those  dangers 
which  are  unknown  to  the  servant,  and  are  not  discover- 
able by  him  with  ordinary  care,  but  which  are,  or  by 
ordinary  care  of  the  master  should  be,  known  to  him, 
are  not  assumed.  Of  such  the  master  is  in  duty  bound 
to  notify  his  servant,  and  this  at  the  peril  of  answering 
in  damages." 

The  servant  must,  according  to  the  law  in  this  State, 
show  that  he  did  not  assume  the  risk  of  the  danger. 
Elnowledge  of  the  danger  upon  his  part,  or  the  existence 

> 

of  such  facts  as  that  by  the  exercise  of  reasonable  care 
he  might  have  known  thereof,  ordinarily  constitutes  an 
assumption  of  the  risk.  New  Kentucky  Coal  Co.  v. 
Albaniy  Admx.,  12  Ind.  App.  497 ;  Pittsburgh^  etc.,  JB. 
W.  Co.  V.  Woodwardj  9  Ind  App.  169 ;  Lynch  v.  Chi- 
cagOj  etc.y  B.  B.  Co.j  8  Ind.  App.  .616;  Kentucky, 
etc.,  Bridge  Co.  v.  Eastman,  supra;  Evansville,  etc, 
B.  B.  Co.  V.  Duel,  134  Ind.  156 ;  Peerless  Stone  Co. 
V.  Wray,  143  Ind.  674. 

To  this  general  rule  there  are  exceptions,  such  as 
those  arising  from  the  master's  promise  to  repair,  or 
his  ordering  the  servant  to  some  work  or  place  out  of 
the  line  of  his  regular  employment.  Becker  v.  Baum- 
gartner,  6  Ind.  App.  676 ;    Indianapolis^  etc.,  B.  TFL 
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Co.  V.  Watson^  114  Ind.  20 ;  Brazil  Block  Coal  Co.  v. 
Hoodlety  129  Ind.  827;  Louisville,  etc.,  B.  W.  Co.  v. 
Hanning,  Admr,,  131  Ind.  628;  Cincinnati,  etc.,  B. 
B.  Co.  V.  Madden,  134  Ind.  462. 

While  it  is  true  that  both  master  and  servant  will  be 
held  to  know  that  which  by  the  exercise  of  reasonable 
diligence  they  might  have  learned,  still  this  rule  does 
not  by  any  means  place  the  master  and  servant  upon 
an  equality  as  to  the  acts  necessary  to  constitute  dili- 
gence. If  the  defect  is  patent  and  visible,  then  if  both 
master  and  servant  have  ample  and  equal  opportunity 
to  know  its  existence,  the  servant  will  ordinarily  be 
deemed  to  have  assumed  the  risk ;  but  he  is  not  bound 
to  search  for  hidden  and  latent  defects,  nor  to  make 
a  critical  examination  of  the  places  and  appliances 
in  which  or  with  which  he  is  set  to  work.  This 
obligation,  however,  does  rest  upon  the  master. 
Both  master  and  servant  must  use  reasonable  care  to 
ascertain  the  defects  and  dangers,  but  reasonable  care 
ui)on  the  part  of  the  master  demands  inspection  and. 
search  for  latent  and  hidden  defects,  and  causes  of  dan- 
ger, while  reasonable  care  upon  the  part  of  the  servant 
requires  attention  and  observation  of  known  or  obvious 
defects  and  perils.  Pittsburgh,  etc.,  B.  W.  Co.  v. 
Woodward,  9  Ind.  App.  169,  and  cases  there  cited; 
Salem,  etc..  Stone  Co.  v.  Tepps,  10  Ind.  App.  616; 
Salem,  etc..  Stone  Co.  v.  Hohhs,  Admr.,  11  Ind.  App. 
27 ;  Linton  Coal,  etc.,  Co.  v.  Persons,  11  Ind.  App. 
264;  Louisville,  etc.,  B.  W.  Co.  v.  Cornelius,  14  Ind. 
App.  399. 

Under  a  rule  much  less  stringent  than  that  laid  down 
by  the  Supreme  Court  in  Peerless  Stone  Co.  v.  Wray, 
supra,  the  verdict  fails  to  show  such  a  want  of  knowl- 
edge of  the  facts  and  surroundings  and  perils  resultant 
from  the  work  as  would  relieve  appellee  from  their 
assumption. 
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To  the  fact  that  the  work  was  done  in  pursuance  of 
the  immediate  command  of  appeUee's  superior,  we  have 
given  no  special  consideration  for  the  reason  that  we 
are  unable  to  find  in  the  verdict  any  sufficient  showing 
of  the  master's  negligence.  As  we  have  already  noticed, 
the  only  negligence  charged  in  the  complaint  against 
the  master  was  its  failure  to  notify  appellee  of  the 
manner  in  which  the  lagging  jointed  on  the  bents ;  that 
the  master  did  not  actually  know  this,  is  expressly  found; 
that  it  was  chargeable  with  constructive  notice,  does  not 
appear,  since  the  facts  found  are  not  such  as  lead  neces- 
sarily to  that  conclusion.  It  is  not  found  that  the  situa- 
tion could  have  been  ascertained  by  inspection,  nor  is  it 
found  that  the  master  did  not  inspect  with  all  proper 
care.  To  make  plain  the  possibility  of  ascertaining  the 
true  condition  by  inspection,  counsel  refer  us  to  the  evi- 
dence, but  resort  to  the  evidence  cannot  be  had  to  sup- 
ply omissions  in  the  verdict.  So  far  as  we  are  able  to 
determine  from  the  verdict,  appellee's  injury  was  the 
result  of  accident  consequent  upon  a  condition  of  things 
with  a  knowledge  of  which,  both  actual  and  construc- 
tive, the  servant  was  as  fully  chargeable  as  the  master, 
and  as  to  which  no  dereliction  upon  the  part  of  the  mas- 
ter appears. 

Judgment  reversed,  with  instruction  to  enter  judg- 
ment in  favor  of  appellant. 

Filed  March  10,  1896. 


No.  1.757. 

The  Prudential  Insurance  Company  op  America 

V.  Young. 

Inbtjrangb. — Life, — Aangnment  of  Policy, — Action. —  Conditiofi  in 
Policy, — Option, — The  provision  of  a  policy  of  life  insuranoe 
payable  to  the  "exeoutor  or  administrator"  of  the  insured,  reeerv- 


NOVEMBER  TEEM,  1895— Vol.  14.         561 

I 

The  Prudential  Insurance  Company  of  America  v.  Young. 

ing  the  right  to  the  company  at  its  option  to  pay  the  benefit  to  any 
of  a  designated  class  of  persons  who  shall  become  equitably  eiltitled 
thereto  by  having  incurred  expenses  for  the  burial  of  the  insured, 
does  not  prevent  an  assignment  of  the  policy  by  the  insured,  upon 
which  a  claim  may  be  based  against  the  company,  in  the  absence 
of  its  exercise  of  the  option. 
Bill  of  Exceptions. — Filing. — Signing, — A  purported  bill  of  excep- 
tions cannot  be  considered  a  part  of  the  record  on  appeal  to  the 
Appellate  Court  unless  the  record  shows  affirmatively  that  it  was 
filed  after  it  was  signed  by  the  court. 

From  the  Vanderburgh  Superior  Court. 

*/.  E.  Williamson^  for  appellant. 
Chilchrist  &  De  Bruler,  for  appellee. 

Boss,  J. — The  appellee  sued  and  recovered  judgment 
against  the  appellant  upon  two  policies  of  insurance 
issued  by  appellant  upon  the  life  of  Flodoroada  Young, 
the  son  of  appellee. 

By  each  of  the  poUcies  of  insurance  the  appellant 
promises  to  pay  to  the  "executor  or  administrator"  of 
the  insured  within  twenty-four  hours  after  satisfactory 
proof  of  his  death,  the  sum  of  one  hundred  and  forty 
dollars,  "unless  settlement  shall  be  made  under  the 
provisions  of  article  second"  which  reads  as  follows: 
"The  company  may  pay  the  sum  of  money  insured 
hereby  to  any  relative  by  blood,  or  connection  by  mar- 
riage, of  the  insured,  or  to  any  other  person  appearing 
to  said  company  to  be  equitably  entitled  to  the  same  by 
reason  of  having  incurred  expense  in  any  way  on  behalf 
of  the  insured  for  his  or  her  burial,  or  for  any  other 
purpose,  and  the  production  by  the  company  of  a  receipt 
signed  by  any  or  either  of  said  persons,  or  of  other  suffi- 
cient proof  of  such  payment  to  any  or  either  of  them, 
shall  be  conclusive  evidence  that  such  sum  has  been 
paid  to  the  person  or  persons  entitled  thereto,  and  that 
Vol.  14—36 
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all  claims  under  this  policy  have  been  fully  satisfied. " 
It  is  alleged  in  the  complaint  that  the  insured  desig- 
nated the  appellee  as  the  beneficiary  and  directed  the 
appellant  to  pay  the  amount  of  said  policies  to  her  upon 
his  death.  The  application  or  request  in  which  the 
insured  designated  the  appellee  as  the  beneficiary,  was 
made  upon  a  printed  form  prepared  and  furnished  by 
the  appellant,  in  which  it  was  provided  that  nothing 
therein  contained  should  in  any  manner  vary  any  of  the 
provisions,  agreements  or  conditions  contained  in  the 
policy,  and  that  appellant  might  ^'at  its  option  pay  said 
benefit  according  to  the  said  proviso,  or  article  second, 
anything  herein  to  the  contrary  notwithstanding."  A 
copy  of  this  application  or  request  was  filed  with  the 
complaint. 

The  appellant  insists  that  neither  paragraph  of  the 
complaint  states  a  cause  of  action  in  appellee  ;  that  the 
policies  on  their  face  designate  the  executor  or  adminis- 
trator of  the  insured  as  the  beneficiary,  and  that  the 
insured  could  not  change  the  beneficiary  designated  in 
the  policies  without  the  knowledge  or  consent  of  the 
appellant ;  that  the  complaint  fails  to  allege  that  such 
consent  was  given  or  that  api)ellant  had  been  notified  of 
the  change  in  beneficiaries.  And  further  that  even  had 
notice  of  the  change  been  given,  it  was  optional  with 
appellant  as  to  whether  or  not  it  would  recognize  the 
change  and  pay  the  new  beneficiary  named,  or  make 
payment  as  the  policy  provided  under  "article  second." 
It  is  well  settled  in  this  State  that  the  beneficiaoy 
named  in  an  ordinary  policy  of  insurance,  issued  by  a 
regular  life  insurance  company,  cannot  be  changed 
without  the  consent  of  such  beneficiary.  Pence,  Admr. , 
V.  Makepeace,  65  Ind.  345 ;  Wilhum  v.  Wilbum 
83  Ind.  65;Harleyy  Admr.,  v.  Heist,  86  Ind.  196; 
Presbyterian  Mutual  Assurance  Fund  v.  Allen^   106 
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Ind-  593;  Kline  y.  National  Benefit  Association^  111 
Ind.  462. 

The  policies  sued  on  did  not  designate  a  beneficiary  in 
whom  the  right  to  benefits  under  the  policy  vested.  The 
insured  had  neither  an  executor  nor  an  administrator  and 
could  not  have  until  after  his  death.  There  was  no  one 
therefore  in  whom  title  to  the  policy  could  vest  unless  it 
vested  in  some  one  of  the  persons  referred  to  in  article 
second.  We  think  no  right  vested  in  the  persons  referred 
to  in  this  article  if  for  no  other  reason  than  that  their 
right  depended  upon  the  willingness  of  the  appellant  to 
recognize  them,  which  it  was  not  bound  to  do.  But  it  is 
plain  that  the  beneficiary  designated  was  the  insured's 
estate,  and  was  the  property  of  his  estate  and  if  he  had 
died  without  changing  the  beneficiary  it  could  have 
been  collected  as  part  of  the  assets  of  the  estate  and 
used  to  pay  his  debts.  In  fact  the  policies  were  made 
payable  to  the  insured  himself,  and  the  rights  there- 
under accrued  to  him,  and  as  his  property  he  had  a 
right  to  sell,  assign  or  transfer  them  the  same  as  any 
other  chose  in  action,  subject,  however,  to  the  restric- 
tion which  the  law  places  around  the  transfer  of  policies 
of  insurance  on  the  lives  of  persons.  When  the  insured 
designated  the  appellee  as  the  beneficiary  he  in  effect 
assigned  and  transferred  to  her  his  rights  in  the  policies 
and  they  vested  in  her  at  once.  What  effect  a  payment 
in  accordance  with  the  provision  of  article  second  would 
have  upon  appellee's  right  of  recovery  is  not  presented, 
hence  we  decide  nothing  with  reference  to  that  question. 

The  complaint  is  sufficient  to  withstand  a  demurrer 
for  want  of  facts. 

The  other  questions  urged  by  appellant  for  a  reversal 
of  the  judgment  of  the  court  below  require  an  examina- 
tion of  the  evidence,  which  is  not  properly  in  the  record. 
Unless  the   record  shows   affirmatively  that  a  bill  of 
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exceptions  was  filed  after  it  was  signed  by  the  court,  it 
does  not  become  a  part  of  the  record  and  cannot  properly 
be  embodied  in  a  transcript  on  appeal. 

It  appears  from  the  transcript  of  the  record  and  pro- 
ceedings of  the  court  below  that  on  the  6th  day  of  June, 
1894,  the  same  being  the  third  judicial  day  of  the  June 
Term,  1894,  of  the  said  court,  the  appellant's  motion  for 
a  new  trial  was  overruled,  an  appeal  prayed  to  this 
court,  ten  days  given  to  file  an  appeal  bond  and  sixty  days 
to  prepare  and  file  bill  of  exceptions.  On  June  16,  1894, 
the  same  being  the  twelfth  judicial  day  of  the  Jime 
Term,  1894,  of  said  court,  the  record  says:  '* Comes 
the  defendant  and  files  its  appeal  bond  in  the  sum  of 
$250.00  with  W.  L.  Swormstedt,  as  surety;  which  bond 
is  now  approved. 

^^Now  comes  the  defendant  and  files  its  bill  of  excep- 
tions herein  which  is  now  made  a  part  of  the  record, 
this  23d  day  of  May,  1896." 

This  last  clause  appears  to  have  been  written  in  the 
transcript  at  another  and  different  time  from  that  when, 
the  remainder  of  the  order  was  copied,  and  it  shows 
that  it  was  originally  written  as  *'May,  1894,"  and 
then  the  4  changed  to  a  6,  making  it  read  "May,  1895." 

Of  course  it  is  plain  that  the  court  in  the  entry  of  its 
doings  of  June  16,  1894,  could  not  note  the  filing  of  a 
bill  of  exceptions  on  the  "23d  day  of  May,  1895,"  nearly 
a  year  after  the  order  was  made. 

The  bill  itself  shows  that  it  was  tendered  to  the 
presiding  judge  for  signature  on  the  6th  day  of  July, 
1894,  but  not  approved  by  him,  and  that  it  was  signed 
and  approved  by  his  successor  on  the  23d  day  of  May, 
1895. 

The  certificate  of  the  clerk  attached  to  the  transcript 
is  dated  July  28,  1896,  which  is  more  than  one  year 
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after  the  rendition  of  the  judgment  appealed  from. 
And  in  his  certificate  the  clerk  does  not  certify^that  the 
bill  was  ever  filed.  Neither  does  the  bill  itself  contain  a 
file  mark  showing  either  that  it  was  filed  as  a  bill  of 
exceptions  after  being  signed  by  the  judge  or  that  the 
long-hand  manuscript  of  the  evidence  was  filed  before 
it  was  inserted  in  the  bill. 

The  judgment  of  the  court  below  is  affirmed. 

FUed  March  10,  1896. 

Concurring  Opinion. 

Davis,  J. — The  clerk  recites  in  his  certificate  that 
*  *  the  bill  of  exception  which  (is)  hereto  attached  is  the 
original. "  In  other  words  the  attempt  has  been  made 
to  bring  the  evidence  and  also  the  instructions  given 
and  refused  into  the  record  under  the  provisions  of  sec- 
tion 641,  R.  S.  1894,  by  certifying  the  original  bill  of 
exception  embracing  the  same  to  this  court.  This 
cannot  be  done.  Qish  v.  Oish^  7  Ind.  App.  104.  No 
attempt  has  been  made  to  bring  the  evidence  into  the 
record  on  this  appeal  under  the  provision  of  section 
1476,  R.  S.  1894.  DeHart  v.  Board,  etc.,  143  Ind.  363. 
In  the  condition  of  the  record  no  question  arising  on 
the  evidence  or  instruction  is  presented  for  our  consid- 
eration. I  therefore  concur  in  the  affirmance  of  the 
judgment  of  the  trial  court. 

Gavtn,  C.  J.,  concurs  in  result. 

PQed  March  10,  1896. 
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No.  1.995. 

Armstbonq  V.  The  State. 

Criminal  Law. — Intoocicating  Liquors, — Saloon. —  Loitering. —  Affi- 
davit.— ^That  an  affidavit,  under  the  **  Nicholson  Law,"  making  it 
an  offense  to  allow  a  minor  to  loiter  in  a  room  where  intoxicants 
are  sold  as  a  beverage,  charges  that  defendant  suffered  the  minor 
"  to  be  "  as  well  as  '*  to  loiter  "  in  his  saloon,  does  not  render  it  vul- 
nerable  to  a  motion  to  quash  for  indefiniteness  and  imoertainty. 

Evidence. — Criminal  Law. — Saloon, — Loitering. — The  jury  have  a 
right  to  conclude  that  a  minor  was  suffered  to  loiter  within  the 
meaning  of  the  **  Nicholson  Law  "  forbidding  the  keepers  of  rooms 
where  intoxicants  are  sold  as  a  beverage  to  allow  minors  to  loiter 
therein,  from  evidence  that  the  minor  named  in  the  affidavit  was 
suffered  to  remain  in  the  room  from  fifteen  to  twenty  minutes. 

Instructions  to  Jury. —  Criminal  Law. — Saloon. — Loitering. — ^An 
instruction  in  a  prosecution,  under  the  "Nicholson  Law"  for 
allowing  a  minor  to  loiter  in  a  room  where  intoxicants  are  sold  as 
a  beverage,  that  if  there  was  a  loitering,  the  length  of  time  during 
which  it  was  permitted  wa'-  immaterial,  is  not  erroneous. 

Trial. — Evidence. — Remarks  by  the  Court.— Credibility  of  Witness. 
— A  remark  by  the  court  in  the  presence  of  the  jury  in  a  criminal 
case  upon  admitting  evidence  of  statements  of  a  witness  contra- 
dicting his  testimony,  that  the  evidence  is  admitted  as  bearing  upon 
the  credibility  of  the  witness,  does  not  constitute  error. 

From  the  Henry  Circuit  Court. 

Brown  &  Brown^  for  appellant. 

W.  A.  Ketcham^  Attorney- Gteneral,  and  F.  E.  Beach , 
for  State. 

Eeinhard,  J. — This  is  a  criminal  prosecution  under 
what  is  commonly  known  as  the  Nicholson  Law.  It 
was  commenced  before  a  justice  of  the  peace  where  the 
following  affidavit  was  filed  against  the  appellant : 

*' State  of  Indiana,  Henry  County,  ss.:  Comes  now 
Ulysses  S.  Cook,  who  being  duly  sworn  says,  that  on 
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the  23d  day  of  October,  1896,  at  Henry  County,  State 
of  Indiana,  one  Pearl  Armstrong  was  then  and  there  a 
person  engaged  in  the  sale  of  spirituous,  vinous,  malt 
and  other  intoxicating  liquors  to  be  drunk  as  a  bever- 
age, in  a  certain  room  then  and  there  situate,  and  did 
then  and  there  unlawfully  allow,  suffer  and  permit  one 
Leroy  Cook,  a  person  then  and  there  under  the  age  of 
twenty-one  years,  to  loiter  and  be  dn  and  about  said 
room  where  such  intoxicating  liquors  were  sold  as  afore- 
said." In  the  Circuit  Court  the  appellant  moved  to 
quash  this  affidavit,  but  his  motion  was  overruled  and 
this  ruling  is  relied  upon  and  assigned  as  error.  The 
objection  pointed  out  to  the  affidavit  is  that  it  is  not 
sufficiently  certain  in  charging  that  the  appellant  al- 
lowed the  minor  to  loiter  in  the  saloon  or  room  where 
the  liquors  were  sold.  Appellant's  counsel  contend  that 
because  the  affidavit  charges  that  the  appellant  suffered 
the  minor  both  *'to  loiter"  and  ''to  be"  in  the  saloon 
where  the  liquors  were  sold,  it  is  rendered  so  indefinite 
and  so  uncertain  that  it  must  go  down  before  the  mo- 
tion to  quash. 

The  section  of  the  law  upon  which  this  affidavit  is 
predicated  reads  as  follows  :  ''Section  6.  Any  person 
engaged  in  the  sale  of  spirituous,  vinous,  malt  liquors 
or  any  intoxicating  liquors,  to  be  drunk  as  a  beverage, 
who  shall  allow,  suffer  or  permit  any  person  under  the 
age  of  twenty-one  years  to  loiter  in  the  saloon  or  place 
of  business  where  said  person  is  engaged  in  the  sale  of 
spirituous,  vinous,  malt  or  other  intoxicating  liquors 
aforesaid,  shall  upon  conviction  thereof  be  fined  in  any 
sum  not  less  than  ten  dollars  nor  more  than  one-hun- 
dred dollars,  to  which  imprisonment  in  the  county  jail 
may  be  added,not  exceeding  ninety  days."  Acts  1895, 
page  250,  section  5. 

We  think  the  affidavit  substantially  follows  the  Ian- 
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guage  quoted,  and  is  therefore  sufficient.  The  charge 
that  the  minor  was  permitted  ' '  to  be "  there  certainly 
does  not  contradict  or  neutralize  the  one  that  he  was 
allowed  to  "loiter"  there. 

The  fact  that  the  appellant  suffered  and  permitted 
the  minor  both  "  to  loiter  "  and  ^Ho  be  "  in  the  saloon 
cannot  therefore  weaken  the  charge  or  render  it  indefi* 
nite.  The  two  things  necessarily  go  together.  If  the 
minor  loitered  in  the  saloon  he  must  have  been  the^, 
and  not  in  some  other  place,  at  the^  time,  as  is  contended 
by  the  appellant.  There  was  no  error  in  overruling  the 
motion  to  quash. 

It  is  also  contended  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  Appellant's  counsel  insist 
that  there  is  absolutely  no  evidence  to  sustain  the  charge 
of  suffering  to  loiter.  In  this  we  think  counsel  are  in 
error.  At  least  one  witness  testified  that  the  minor 
named  in  the  affidavit  was  suffered  to  remain  in  the 
room  from  fifteen  to  twenty  minutes,  and  there  was 
evidence  that  he  so  remained  without  having  any  legi- 
timate business  requiring  him  to  be  there.  From  this 
we  think  the  jury  had  a  right  to  conclude  that  he  was. 
X  suffered  to  ' '  loiter  "  there. 

The  court  instructed  the  jury  among  other  things 
that  if  the  evidence  showed  beyond  a  reasonable  doubt 
that  the  defendant  allowed,  suffered  or  permitted  Leroy 
Cook  to  loiter  in  his  saloon  or  place  of  business,  and  if 
the  jury  believed  that  the  other  averments  of  the  affi- 
davit were  proved  beyond  a  reasonable  doubt,  then  the 
length  of  time  during  which  Cook  was  permitted  to 
loiter  would  not  be  material. 

It  is  insisted  that  this  instruction  is  erroneous  because 
it  undertook  to  tell  the  jury  that  in  order  to  constitute 
loitering  it  does  not  make  any  difference  how  short  a  time 
the  minor  was  permitted  to  remain  in  the  room.     "We 
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do  not  so  constrae  the  instruction.  The  court  did  not  in- 
form the  jury  in  this  charge  what  constituted  loitering, 
but  told  them  that  if  there  was  a  loitering,  the  length 
of  time  during  which  it  was  permitted  was  immaterial. 
We  see  nothing  improper  about  this  instruction.  If 
the  appellant  desired  the  court  to  instruct  the  jury  as 
to  what  constituted  loitering,  his  counsel  should  have 
requested  such  an  instruction  at  the  hands  of  the  court. 
This  was  not  done.  The  instruction  is  good  as  far  as  it 
goes  and  is  not  subject  to  the  objection  stated. 

Appellant  complains  of  a  remark  made  by  the  court 
in  the  presence  of  the  jury  in  ruling  upon  a  question 
of  the  admissibility  of  some  testimony  of  Leroy  Cook, 
the  minor  mentioned  in  the  affidavit. 

The  remark  objected  to  is  as  follows: 

''The  objection  is  overruled  upon  the  ground  that 
this  witness,  Leroy  Cook,  has  testified  for  the  defendant 
in  this  case  and  has  been  given  credit  as  a  witness  by 
the  defendant ;  that  this  testimony  is  admitted  for  the 
purpose  of  showing  a  statement  made  immediately 
after  this  transaction,  that  he  h^A  no  recollection  of  the 
occurrence  testified  to  by  him,  for  the  purpose  of  going 
to  his  credit  as  a  witness  and  his  credibility. " 

Coimsel  for  appellant  insist  that  this  statement  of  the 
court  was  calculated  or  had  a  tendency  to  prejudice  the 
jury  against  the  witness  and  also  against  the  counsel 
for  appellant.  We  do  not  see  how  such  a  construction 
could  be  placed  upon  the  statement  of  the  court.  If  it 
was  a  fact  that  Cook  testified  for  the  defendant  and 
that  he  had  made  statements  differing  from  those  he 
was  making  in  his  testimony,  it  was  proper  for  the 
court  to  rule  as  it  did  upon  objection  being  made  to 
such  contradictory  testimony. 

These  are  all  the  errors  discussed  by  counsel  in  their 
brief.     No  attack  is  made  upon  the  validity  of  the  law 
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in  question,  and  we  are  not  even  required  to  construe 
the  same.    We  find  no  error  in  the  record  for  which  we 
feel  authorized  to  reverse  the  judgment. 
Judgment  affirmed. 

Filed  March  10, 1896. 


No.  1.496. 

Sweet  et  al.  v.  Campbell  et  al. 

EviDEKCE. — Sale  of  Oooda. — Replevin  by  Vendor, — Chattel  Mortgage. 
— Fraud, — That  the  liabilities  of  a  merchant  exceeded  his  assets  at 
the  time  of  a  purchase  of  goods  by  him,  and  that  a  few  months 
thereafter  he  failed  in  business,  and  that  he  had  reckless  habits  and 
made  extravagant  expenditures,  does  not  justify  an  inference  that 
he  purchased  the  goods  with  the  fraudulent  intent  of  not  pa3ring 
therefor,  entitling  the  seller  to  rescind  and  recover  them  from  a 
chattel  mortgagee. 

From  the  Lake  Circuit  Court. 
Olds  &  Oriffin^  for  appellants. 

J.  B,  Peterson^  for  appellees. 
• 

Davis,  J. — This  was  an  action  in  replevin  brought 
by  the  appellants  against  the  appellees,  William  T. 
Campbell  and  John  J.  Fimkhauser,  to  recover  the  pos- 
session of  a  part  of  a  stock  of  goods  amounting  in  value 
to  about  $400.  At  the  conclusion  6f  the  evidence  the 
court  instructed  the  jury  to  return  a  verdict  for  the 
appellees. 

The  only  error  assigned  by  the  appellants  in  this  court 
is  the  overruling  of  their  motion  for  a  new  trial.  The 
only  reason  assigned  in  the  motion  for  a  new  trial  is 
that  the  court  erred  in  instructing  the  jury  to  return  a 
verdict  for  the  appellees. 
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In  1892  the  appellee  Campbell  was  engaged  in  the 
retail  clothing  business  in  the  city  of  Hammond.  The 
goods  in  question  were  purchased  of  the  appellants, 
wholesale  merchants  in  Chicago,  by  the  said  Campbell, 
in  the  regular  course  of  business,  in  July,  1892.  Camp- 
bell then  had  a  stock  in  trade  worth  perhaps  $5, 000, 
and  was  in  debt  to  that  amouni;,  or  more.  The  appel- 
lants sold  the  goods  to  Campbell  on  credit.  There  is 
no  claim  that  he  made  any  misrepresentation  to  the 
appellants.  In  December,  1892,  he  executed  a  chattel 
mortgage  on  his  stock  of  goods  to  secure  certain  of  his 
creditors,  by  the  terms  of  which  said  appellee  Funk- 
hauser  was  placed  in  possession  of  said  stock  of  goods, 
with  power  to  sell  the  same  for  the  purpose  of  paying 
said  preferred  debts.  The  debts  secured  by  the  mort- 
gage were  valid  obligations.  One  of  them  was  for 
money  borrowed  after  the  purchase  of  the  goods  in  ques- 
tion. Campbell  appears  to  have  been  an  occasional  fre- 
quenter, at  least,  of  the  races,  and  was  in  some  respects 
reckless  and  extravagant  in  his  expenditures  of  money. 
He  was  migratory,  and  within  a  few  months  had  his 
stock  of  goods  in  East  Chicago,  Kokomo,  Delphi  and 
Hammond,  and  his  methods  were  not  such  as  to  inspire 
confidence  in  his  ability  or  success  as  a  merchant.  The 
circumstances  are  such  as  to  have  justified  the  infer- 
ence that  he  was  insolvent  when  he  purchased  the  goods, 
in  the  sense  that  his  assets  were  not  sufficient  to  dis- 
charge his  obligations,  but  the  appellants  and  others 
sold  him  goods  and  loaned  him  money  on  credit  without 
requiring  him  to  make  any  statement  concerning  his 
business,  resources  or  obligations. 

In  the  case  of  Thompson  y.  Feck,  115  Ind.  512,  Judge 
Mitchell,  in  delivering  the  opinion  of  the  court,  says  : 
**That  the  purchasers  may  have  been  insolvent  when 
the  first  bill,  or  any  of  the  other  bills,  was  purchased, 
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and  that  they  may  have  known  that  their  debts  exceeded 
their  assets,  did  not  of  itself  constitute  such  a  fraud  as 
justified  the  setting  aside  of  the  sale  after  the  goods 
had  come  fully  and  fairly  into  the  possession  of  the 
buyers.  To  avoid  a  sale  after  goods  have  been  taken* 
into  possession  of  the  buyer,  apparently  in  the  ordinary 
course  of  his  business,  there  must  have  been  some  arti* 
fice  or  trick,  or  some  false  pretense  or  fraudulent  sup- 
pression of  the  truth,  which  enabled  the  purchaser  to 
obtain  possession  of  the  goods,  and  it  must  appear  that 
the  latter  intended  at  the  time  of  each  purchase  not  to 
pay  for  the  goods. "  Vermont  Marble  Co.  v.  Smithy  18 
Ind.  App.  457,  and  authorities  there  cited.  - 

In  this  case  there  was  no  trick,  artifice,  misrepresent- 
ation or  fraudulent  suppression  of  the  truth  by  the  pur- 
chaser, either  as  to  his  habits  or  financial  condition.  If 
any  such  circumstances  were  shown  a  different  question 
might  be  presented. 

The  fact  that  his  liabilities  exceeded  his  assets  is  not 
sufficient,  of  itself,  to  justify  the  inference  that  he  in- 
tended at  the  time  of  the  purchase  not  to  pay  for  the 
goods.  His  failure  may  be  regretted  and  his  reckless 
habits  and  extravagant  expenditures  deplored,  but  they 
are  not  sufficient  under  the  circumstances  to  justify  the 
inference  that  he  purchased  the  goods  with  the  fraudu- 
lent intent  of  not  paying  therefor.  There  are  no  other 
circumstances  on  which  such  an  inference  can  be  predi- 
cated. The  debts  secured  by  the  mortgage  are  bona 
fide,  and  he  had  the  legal  right  to  prefer  such  creditors. 
The  fact  that  he  may  have  been  incapable,  reckless  and 
extravagant  would  have  been  a  good  reason  for  refusing; 
to  give  him  credit,  but  such  circumstances  would  not 
authorize  the  inference  that  he  purchased  the  goods  with 
the  fraudulent  intent  and  purpose  of  obtaining  them 
without  paying  therefor,  or  that  the  mortgage  for  the 
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benefit  of  the  preferred  creditors  was  grounded  in  fraud. 
Their  claims  were  just  as  valid  as  appellants',  and  as 
between  them  and  the  appellants,  no  reason  has  been 
shown  why  they  are  not  entitled  to  the  preference. 

We  have  carefully  read  the  entire  record,  and  are  of 
the  opinion  that  the  court  did  not  err  in  directing  the 
jury  to  find  for  the  appellees. 

Judgment  af&rmed. 

Fned  Maroh  11,  1896. 


No.  1,666. 

Lane  et  al.  v.   State,  ex  eel.  Taylor,   Superin- 
tendent. 

Gbayel  Road. — Bond, —  Ldbarera  and  MatericUmen, — Statute  Con- 
strued.— The  provisions  of  sections  5501-5598,  K  S.  1894,  requiring 
the  board  of  county  commissioners  in  letting  any  county  work  to 
take  a  bond  providing  for  the  pa3rment  of  debts  due  laborers  and 
material  mem,  apply  to  the  bond  required  of  a  contractor  for  the 
construction  of  a  free  gravel  road  under  the  act  of  July  18, 1885 
(Bums  R.  S.  1894,  sections  6879-6898  inclusive),  providing  that  the 
bond  shaU  be  conditioned  for  the  proper  performance  of  the  con- 
tract ;  and  the  superintendent  may  maintain  an  action  to  recover 
moneys  due  to  laborers  and  materialmen  on  such  a  bond,  where  it 
contains  a  stipulation  for  their  benefit. 

Action. — On  Bond  of  Contractor. — Free  Gravel  Road. — Demumd.-^ 
A  demand  is  not  a  condition  precedent  to  an  action  by  a  superin- 
tendent  of  the  construction  of  a  free  gravel  road  under  the  act  of 
July  18, 1885,  upon  the  bond  of  the  contractor  for  moneys  due  to 
laborers  and  materialmen,  although  imder  section  5593,  R.  S.  1894, 
such  a  demand  would  be  essential  if  the  action  were  brought  by  a 
laborer  or  materialman. 

Pleadinq.  —  Complaint. — Motion  to  Make  More  Speeiflc — Suit  on 
Contractor^e  Bond. — Qravel  Road. — A  motion  to  make  a  complaint 
in  an  action  on  a  contractor's  bond  to  recover  moneys  alleged  to  be 
due  laborers  and  materialmen,,  more  specific  as  to  certain  items  of 
indebtedness,  is  properly  overruled,  where  the  items  are  all  based 
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on  items  and  certificates  of  indebtedness  issued  and  signed  by  the 
contractors,  and  sufficiently  advised  them  of  what  they  are  required 
to  meet. 
Bond. — Free  Oravel  Rood, — Laborers  and  Materialmen. — Ceriifl^ 
cafes  of  Indebtedness,  Assignment  Of. — Action  by  Assignees, — The 
transfer  by  laborers  and  materialmen  of  certificates  of  indebted- 
ness, issued  to  them  by  contractors  for  county  work,  does  not  pre- 
clude an  action  upon  a  bond  conditioned  as  required  by  sections 
5591-5598,  R.  S.  1894,  for  the  payment  of  debts  due  laborers  and 
materialmen. 

From  the  Clay  Circuit  Court. 

O.  W.  Pavly  M.  W.  Bruner  and  P.  O.  CoUivery  for 
appellants. 

Cavins  &  Camns,  for  appellee. 

LoTZ,  J. — The  facts  of  this  case  as  they  appear  from 
the  complaint  and  the  special  findings  of  the  court  are 
substantially  as  follows : 

In  the  year  of  1890,  the  board  of  commissioners  of 
(xreene  county  duly  established  and  ordered  constructed 
a  free  gravel  road  extending  from  the  town  of  Bloom- 
field  to  the  town  of  Lyons  in  that  county.  Robert  E. 
Taylor  was  duly  appointed  and  qualified  as  the  super- 
intendent of  said  road.  The  superintendent  gave  due 
notice  of  the  letting  of  contracts  for  said  work  and  in 
October,  1890,  he  let  the  contract  for  the  construction 
of  said  road  to  the  firm  of  Lane  and  Walls,  which  firm 
was  composed  of  the  appellant  Patrick  H.  Lane  and 
one  Bansom  H.  Walls,  and  such  contractors,  together 
with  the  other  appellants,  as  their  sureties,  executed  a 
bond  payable  to  the  State  of  Indiana,  to  secure  the  per- 
formance of  said  contract,  in  which  bond  it  was  stipu- 
lated that  Lane  and  Walls  should  construct  the  road  in 
all  respects  according  to  the  plans  and  specifications 
adopted  by  the  board  of  commissioners,  and  in  accord- 
ance with  the  terms  and  conditions  specified  in  their 
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contract,  and  that  Lane  and  Walls  should  promptly 
pay  all  debts  incurred  by  them  in  the  prosecution  of  the 
work  including  labor,  materials  furnished  and  for  board 
of  laborers.  It  further  appears  that  Lane  and  Walls 
entered  upon  the  construction  of  the  road  and  com- 
pleted it  in  accordance  with  the  terms  of  their  contract, 
and  that  the  board  of  commissioners  has  fully  paid 
them  the  contract  price,  but  that  Lane  and  Walls  failed 
to  pay  a  large  number  of  the  laborers  and  persons  who 
furnished  materials  in  the  construction  of  the  road. 
This  suit  was  brought  on  the  contractors'  bond  by  the 
State  on  the  relation  of  the  superintendent,  to  recover 
the  several  sums  of  money  alleged  to  be  due  to  the 
various  laborers  and  material  men. 

The  appellee  recovered  a  judgment  for  the  stun  of 
$2,016.75,  of  which  amount  $S00  was  for  attorney  fees. 

The  principal  questions  on  this  appeal  are  whether 
or  not  the  bond  covers  the  liabilities  of  the  contractors 
to  the  laborers  and  material  men ;  and  whether  or  not 
the  appellee's  relator  was  authorized  to  maintain  the 
action  for  the  benefit  of  the  laborers  and  material  men. 

There  are  two  distinct  acts  authorizing  the  construc- 
tion of  free  gravel  roads  by  boards  of  commissioners  in 
this  State.  The  act  of  March  3,  1877,  sections  6855  to  . 
6867  inclusive,  Bums  E.  S.  1894  (sections  5104  to  5113, 
B.  S.  1881);  and  the  act  of  July  18,  1885,  sections  6880 
to  6898  inclusive.  Bums  E.  S.  1894. 

The  two  enactments  create  different  systems  or  meth- 
ods of  constructing  free  gravel  roads. 

While  the  two  methods  are  in  the  main  similar,  yet 
in  certain  respects  they  are  entirely  dissimilar.  The 
act  of  1887  provides  that  after  the  board  shall  have 
made  the  order  for  the  improvement,  it  shall  appoint  a 
competent  engineer  to  superintend  the  performance  and 
completion  of  said  work,  who  shall  with  the  approval 
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of  the  board  make  contracts  for  the  performance  of 
the  work ;  and  in  letting  the  contract  the  engineer  is 
required  to  take  reasonable  security  from  the  contractor 
for  the  performance  of  the  contract  in  the  time  and 
manner  fixed  by  the  board.  Sections  6859  (5095).  The 
act  of  1885  provides  that  after  the  improvement  shall 
have  been  ordered  the  board  shall  appoint  a  superin- 
tendent for  the  construction  of  such  work,  (section 
6910);  and  it  is  made  the  duty  of  the  superintendent  to 
construct  the  work  in  accordance  with  the  plans  and 
specifications  ordered.  In  doing  this  he  is  authorized 
to  let  contracts  and  is  required  to  take  from  the  con- 
tractors a  bond  with  freehold  sureties,  payable  to  the 
State  of  Indiana,  conditioned  for  the  proper  perform- 
ance of  the  contract  within  the  time  and  manner  pre- 
scribed ;  and  on  failure  of  the  contractor  to  comply 
with  the  contract  the  superintendent  may  bring  suit 
thereon  for  any  and  all  breaches  thereof  (section  6911). 

A  bond  given  by  the  contractor  imder  the  law  of  1887 
has  been  held  to  be  one  given  to  secure  the  performance 
of  a  public  or  county  work,  and  governed  by  sections 
1235  and  5592,  B.  S.  1894  (sections  1221  and  4246,  B. 
S.  1881).  State^  ex  rel.j  v.  Sullivan^  74  Ind.  121; 
Herrod  v.  StatCy  ex  rel.  Whistler^  43  N.  E.  Rep.  144. 
Under  these  holdings  there  can  be  no  doubt  but  that  a 
bond  given  by  the  contractor  under  the  act  of  1885  is 
also  governed  by  the  same  statutes. 

It  has  been  the  policy  of  the  legislation  in  this  State 
to  sectire  the  persons  who  perform  labor  or  furnish 
materials  for  the  betterment  of  the  real  estate  of 
another,  by  giving  them  a  lien  thereon,  and  making  the 
property  subject  to  the  payment  thereof.  But  when  it 
comes  to  public  property  or  property  used  for  a  public 
purpose,  it  is  against  public  i)olicy  to  permit  it  to  be 
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executed  to  pay  debts  of  any  kind  and  the  laborer  and 
material  men  cannot  have  a  lien. 

The  law,  however,  has  made  ample  provision  for  the 
protection  of  the  persons  who  perform  labor  upon  or 
furnish  materials  for  public  or  county  property.  Sec- 
tion 5592,  suprUy  requires  the  board  of  commissioners 
in  letting  any  contract  for  any  public  or  county  work  to 
take  from  the  contractor  ^^ a  good  and  sufficient  bond 
payable  to  the  State  of  Indianai  signed  by  at  least  two 
resident  freehold  securities,  which  bond  shall  guarantee 
the  faithful  performance  and  execution  of  the  work 
*  *  *  and  that  the  contractor  *  *  ♦  shall 
promptly  pay  all  debts  incurred  by  him  in  the  prosecu- 
tion of  such  work,  including  labor,  materials  furnished 
and  for  boarding  the  laborers  thereon." 

The  next  section  5593  (4247),  authorizes  any  laborer 
or  material  man  or  person  furnishing  board  for  the 
contractor  to  maintain  an  action  upon  the  bond  after 
demand  made  upon  the  contractor. 

A  free  gravel  road  constructed  under  the  act  of  1885, 
is  as  much  a  public  or  county  work  as  one  constructed 
imder  the  act  of  1877.  Such  a  road  is  one  in  which 
the  public  has  an  interest.  If  it  were  subject  to  be  sold 
upon  execution,  the  interests  of  the  public  might  suffer. 
It  would  be  against  public  policy  to  allow  laborers  and 
material  men  to  subject  it  to  the  payment  of  their  debts. 
If  the  laborers,  material  men  and  persons  furnishing 
board  are  not  protected  by  the  bond  of  the  contractor 
under  the  act  of  1885,  then  they  are  placed  upon  a 
different  footing  from  laborers  and  material  men  who 
do  work  upon  or  furnish  material  for  private  property 
or  other  public  works.  We  do  not  think  it  was  the 
intention  of  the  Legislature  to  deprive  such  persons  of 
security  or  prevent  them  from  relying  upon  the  con- 
Vol.  14—37 
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tractor's  bond.  To  hold  otherwise,  would  be  contrary  to 
the  trend  and  spirit  of  the  legislation  of  this  State  for 
the  protection  of  laborers  and  material  men.  The  stat- 
utes imder  consideration  should  be  liberally  construed 
to  carry  out  the  spirit  of  the  legislation  on  this  subject. 

It  was  held  in  Faurote  v.  State,  ex  rel.y  110  Ind. 
463,  that  when  the  bond  was  silent  concerning  the 
claims  of  laborers  and  material  men,  such  terms 
were  incorporated  by  force  of  the  statute  and  would  be 
so  considered  upon  suggestion ;  and  in  Hart  v.  StatCj 
ex  rel.y  120  Ind.  83,  it  was  held  that  when  such 
stipulations  were  left  out  by  mistake,  they  might  be  sup- 
plied upon  proper  averment  and  proof.  But  in  the  case 
at  bar  the  bond  contained  the  stipulations  for  the  bene- 
fit of  the  laborers  and  material  men,  and,  we  think, 
properly  so,  for  it  is  the  intention  of  the  statute  to  secure 
the  laborers  and  material  men  in  the  construction  of  a 
free  gravel  road  under  the  act  of  1885. 

It  is  insisted  that  such  a  conclusion  is  in  conflict  with 
the  decision  of  this  court  in  the  case  of  State^  ex  rel. , 
V.  McCray,  5  Ind.  App.  350.  In  the  case  cited 
the  bond  did  not  contain  any  stipulation  for  the  pay- 
ment of  laborers  or  material  men,  and  it  was  held  that 
the  provisions  of  sections  5591,  5592  and  5593,  supra, 
which  require  the  Board  of  Commissioners  in  letting 
any  county  work  to  take  a  bond  providing  for  the  pay- 
ment of  the  debts  due  laboring  and  material  men,  etc. , 
did  not  apply  to  facts  there  alleged.  In  that  case  the 
contractor  and  his  sureties  had  not  executed  the  bond 
with  a  view  to  the  provisions  of  the  sections  above  cited. 
The  obligors  of  the  bond  could,  therefore,  not  be  held 
liable  beyond  the  scope  of  their  contract,  as  construed 
in  connection  with  the  act  of  1885.  In  the  absence  of 
such  a  condition  in  the  bond,  or  of  an  averment  and 
proof  of  a  mistake  in  its  execution,  there  could  be  no 
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liability  of  the  obligors  for  the  debts  due  laborers  and 
material  men,  etc.  Hart  v.  State,  ex  reL ,  supra.  In 
the  case  at  bar  the  bond  contains  a  stipulation  covering 
the  debts  of  laborers  and  material  men. 

The  act  of  1885,  under  which  the  road  was  constructed 
and  the  bond  given,  makes  it  the  duty  of  the  superin- 
tendent to  bring  suit  upon  the  bond  for  all  breaches 
thereof,  and  such  superintendent  was  the  proper  relator 
in  this  action. 

It  is  next  insisted  that  the  conclusions  of  law  are  erro- 
neous, because  there  is  no  finding  that  a  demand  was 
made  before  the  suit  was  brought.  The  finding,  how- 
ever, does  show  that  the  road  had  been  completed,  and 
that  the  contractors  had  received  the  full  amount  of  the 
contract  price,  and  that  the  claims  for  labor,  materials 
and  board  were  due,  and  that  the  contractors  had  failed 
to  pay  the  same,  and  that  certificates  of  indebtedness 
had  been  issued  by  the  contractors  for  nearly  all  of  the 
claims,  and  orders  drawn  upon  third  parties  for  the 
same,  which  orders  had  been  paid  by  the  holders  to  the 
laborers  and  material-men  long  before  the  commence- 
ment of  the  action. 

The  superintendent  was  a  quasi  public  officer  and  it 
was  a  part  of  his  official  duty  to  enforce  the  bond  for  the 
benefit  of  the  laborers  and  material  men.  When  he 
learned  that  such  claims  had  not  been  paid  after  the 
completion  of  the  road  and  full  settlement  had  been 
made  with  the  contractors,  it  was  his  duty  to  enforce 
the  bond.  The  appellants  contracted  with  the  State 
with  the  understanding  that  they  would  be  Uable  for 
such  claims  and  it  was  their  duty  to  see  that  such 
claims  were  paid,  and  when  they  failed  to  do  so,  there 
was  a  breach  of  the  bond. 

The  suit  here  is  brought  by  the  person  designated  by 
the  law  in  the  first  instance  and  perhaps  the  only  one 
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who  can  maintain  the  action.  It  is  true  that  under 
section  5593,  supra  (4247),  when  the  suit  is  brought  by 
the  laborer  or  material  man  on  his  own  relation,  a 
demand  must  be  first  made  of  the  contractor.  There 
the  suit  is  brought  by  a  person  not  a  direct  party  to  the 
bond^  Here  the  suit  is  brought  by  the  person  desig- 
nated by  the  law,  and  one  whom  the  appellants  knew, 
when  they  executed  the  bond,  would  be  entitled  to 
enforce  it.  While  in  the  other  case  the  laborers  are 
unknown  at  the  time  the  bond  is  executed.  The  suit 
was  a  sufficient  demand  in  this  case. 

It  is  also  insisted  that  the  court  erred  in  overruling 
the  appellants'  motion  to  make  the  complaint  more 
specific  as  to  certain  items  of  indebtedness.  This  motion 
was  a  joint  one  made  by  all  of  the  appellants.  These 
items,  however,  were  all  based  upon  the  orders  and  cer- 
tificates of  indebtedness  issued  and  signed  by  the  con- 
tractors, and  sufficiently  advised  the  appellants  of  what 
they  were  required  to  meet. 

It  is  lastly  contended  that  an  action  will  not  lie  upon 
the  bond  after  certificates  of  indebtedness  have  been 
issued  and  transferred  to  third  parties,  and  for  the  bene- 
fit of  the  holders  of  such  indebtedness.  There  is  no 
merit  in  this  contention.  The  transfer  or  assignment 
of  such  claims  carries  with  it  all  the  rights  given  to  the 
original  holder. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Gavin,  C.  J.,  dissents. 

Piled  March  11, 1896. 
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No.  1.770. 

Gaston  v.  Bailey. 

EvmsNCS. — Oioner  of  Fee  of  Street. — Defective  Covering  of  Coal- 
hole in  Sidewalk. — Negligence. — Damages. — In  order  to  charge  the 
owner  of  the  fee  in  a  street  in  front  of  his  premises  with  negUgence. 
because  of  the  defective  fastening  of  the  cover  of  a  coal-hole  in 
the  sidewalk,  it  must  appear  that  he  made  the  hole  and  placed  ^e 
cover  in  the  sidewalk,  or,  if  made  and  placed  there  by  others 
without  his  authority  or  acquiescence,  that  he  assumed  control 
thereover. 

Highway. — StreeL — Safety  Of. — Personal  Injury. — Owner  of  Fee. — 
Neither  the  city  nor  the  owner  of  the  fee  in  a  street  guarantees  the 
absolute  safety  of  the  sidewalk;  and  negligence  is  essential  to  the 
liability  of  the  owner  for  an  injury  received  upon  such  walk. 

Special  Vekdicjt. — Finding  as  to  Care  and  Diligence. — A  finding 
in  a  special  verdict  that  plaintiff  used  due  diligence  and  exercised 
ordinary  care,  under  the  circumstances,  or  that  he  was  not  guilty 
of  contributory  negligence,  is  of  no  effect  unless  the  facts  from 
which  the  inference  is  drawn  are  also  found. 

TVom  the  Marion  Superior  Court. 
J,  B.  Sherwood,  for  appellant. 
Lamby  Hill  &  Dj/e,  for  appellee. 

Boss,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages  for  injuries 
to  her  person,  received  by  falling  into  a  coal-hole  in 
the  sidewalk  in  front  of  appellant's  property  on  Dela- 
^ware  street  in  the  city  of  Indianapolis. 

Ui)on  a  trial  of  the  cause,  the  jury  returned  a  special 
verdict  as  follows :  ' '  That  said  plaintiff,  Maud  Bailey, 
on  or  about  the  27th  day  of  November,  1893,  while 
passing  along  the  west  sidewalk  of  Delaware  street,  in 
the  city  of  Indianapolis,  Marion  county,  Indiana,  exer- 
cising due  and  proper  care,  stepped  upon  the  cover  of  a 
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coal-hole  lying  east  of  the  Halcyon  block  and  within 
the  limits  of  the  sidewalk  between  the  property  line  and 
the  curb  on  the  said  west  side  of  Delaware  street,  and 
when  she  stepped  upon  the  cover  over  said  coal-hole 
with  her  left  foot,  said  cover  slipped  off  from  said  coal- 
hole and  let  the  plaintiff's  left  foot  and  leg  into  said 
coal-hole,  the  whole  length  of  her  leg,  and  the  cover 
over  said  coal-hole  turned  upon  its  edge  in  the  hole,  and 
when  plaintiff  fell,  she  struck  her  left  side  upon  the  edge 
of  the  cover  so  turned  up,  and  received  thereby  a  severe 
bruise  on  her  left  side,  and  also  received  a  bruise  in  her 
groin  and  an  abrasion  of  skin  between  her  left  knee 
and  ankle,  and  by  said  fall  she  was  severely  injured ; 
that  said  Halcyon  block,  and  the  coal  vault  under  the 
sidewalk  in  connection  with  the  same,  and  the  cover  of 
the  coal-hole  into  which  the  plaintiff  fell,  were  at  that 
time  the  property  of  the  said  defendant,  John  M.  Gas- 
ton ;  and  that  said  cover  Bhpped  from  said  coal-hole  and 
turned  upon  its  edge,  as  above  described,  when  stepped 
upon  by  said  plaintiff ;  that  said  cover  was  not  securely 
fastened  upon  said  coal-hole,  but,  by  the  defendant,  had 
been  permitted  to  remain  on  said  coal-hole  without 
being  so  securely  fastened  thereon  as  to  avoid  its  slip- 
ping and  turning,  as  above  described. 

*'If,  upon  the  foregoing  facts,  the  law  is  with  the 
plaintiff,  we  find  for  the  plaintiff,  and  assess  her  dam- 
ages at  one  thousand  dollars  ($1,000.00).  If  the  law  is 
with  the  defendant,  we  find  for  the  defendant. " 

The  appellant,  under  the  second,  third  and  fourth 
specifications  of  error  assigned,  insists  that  the  facts 
found  are  insufficient  to  sustain  a  judgment  for  appellee. 

It  is  well  settled  in  this  State  that  the  owner  of  a  lot 
abutting  on  a  street  is  also  the  owner  of  the  fee  and 
entitled  to  the  use  of  such  street  to  the  center  thereof, 
subject  to  the  right  of  the  public  to  use  the  same  as  a 
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street.  Haslett  v.  New  Albany^  etc.y  R,  B.  Co.y 
7  Ind.  App.  603,  and  cases  cited.  This  right  of  the 
landowner  to  use  that  part  of  the  lot  occupied  by  the 
street,  is  subject  to  the  easement  of  the  public,  and  he 
has  no  right  to  make  any  use  of  it  that  will  interfere 
with  the  safe  use  thereof  by  the  general  public.  The 
city  is  bound  to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  travel  {Trout  v.  City  of 
Elkhart,  12  Ind.  App.  343),  and  the  property  owner  has 
no  right  to  make  said  street  or  sidewalk  unsafe  for  use 
by  the  pubUc.  When  he  assumes  to  make  use  of  his 
property  in  conjunction  with  the  pubhc's  right  to  use 
it  also,  he  must  keep  and  leave  it  in  such  condition  as 
to  be  reasonably  safe  for  travel.  If  he  is  negligent  and 
makes  pitfalls  or  places  obstructions  therein,  and  travel- 
ers using  the  street  and  exercising  due  care  are  injured 
by  reason  of  such  obstructions  or  pitfalls,  he  must  answer 
therefor  in  damages.  The  easement  of  the  public  is 
paramoimt  to  the  land-owner's  right  to  use  that  part 
of  his  lot  covered  by  the  street  and  his  right  to  use  it  is 
subservient  to  the  public's  right  to  pass  over  it. 

In  a  number  of  States  it  has  been  held  that  the  abut- 
ting lot-owner  has  no  ownership  in  or  to  the  fee  of  the 
street;  and,  following  those  holdings,  it  has  been  held  that 
anything  done  by  the  lot-owner  to  the  street  which  in 
any  way  detracted  from  its  safety,  was  a  nuisance,  and 
any  damage  arising  therefrom  would  entitle  the  injured 
party  to  exact  damages  from  him,  and  that  it  was  no 
defense  that  he  had  exercised  the  utmost  care  and  made 
the  street  reasonably  safe.  The  basis  of  such  holdings 
rests  upon  the  fact  that  the  lot-owner  had  no  right  to 
use  the  street  except  as  the  general  public  used  it,  and 
that  if  he  did  make  use  of  it  in  a  way  different  from  the 
manner  intended  as  a  pubUc  highway,  he  created  a 
nuisance  and  was  liable  for  the  consequences.    Of  course, 
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if  the  lot-owner  has  no  right  to  use  the  street  except  as 
a  thoroughf are,  his  use  of  it  for  any  other  purpose  would 
be  a  nuisance,  for  which  if  injury  arose  therefrom  would 
furnish  ground  for  a  private  action,  without  regard  to 
the  question  of  negligence  on  his  part  in  his  manner  of 
using  it  or  the  condition  in  which  he  left  it.  When  a 
party  does  that  which  is  in  itself  wrongful,  the  manner  in 
which  it  was  done  whether  with  the  utmost  care  or  not  is 
immaterial,  for  his  liability  does  not  depend  upon  his 
negligence,  but  upon  his  right  to  do  the  thing  at  all. 
But  when  he  has  a  right  to  do  a  thing,  no  liability 
attaches  to  him  unless  he  was  negligent  in  doing  it. 

The  verdict  of  the  jury  contains  a  finding  that  the 
coal  vault  under  the  sidewalk  and  the  cover  of  the  coal- 
hole into  which  appellee  fell  were  at  that  time  the  prop- 
erty of  the  appellant ;  that  the  cover  was  not  securely 
fastened  upon  the  coal-hole,  but  had  been  permitted  by 
the  appellant  to  remain  on  the  coal-hole  without  being 
securely  fastened.  If  the  appellant  is  to  be  adjudged 
guilty  of  negligence,  the  inference  must  arise  from  the 
fact  that  he  owned  the  coal-hole  and  cover;  that  the 
cover  was  not  securely  fastened  to  keep  it  from  slipping, 
and  because  he  had  permitted  it  to  be  in  that  condition. 

*  ^  Negligence,  whether  on  the  part  of  the  plaintiff  or 
of  the  defendant,  may  be  defined  as  the  want  of  ordinary 
or  reasonable  care  in  respect  of  that  which  it  is  the  duty 
of  the  party  to  do  or  to  leave  undone."  Buswell 
Personal  Injuries,  section  91. 

All  negligent  acts  or  omissions  of  a  party  will,  not 
attach  to  him  a  liability,  but  only  those  which  will 
embrace  the  infringement  of  some  right  of  others.  As 
said  by  Hackney,  J.,  in  Farts  v.  Hobergy  134  Ind.  269: 
^'In  every  case  involving  actionable  negligence,  there 
are  necessarily  three  elements  essential  to  its  existence : 
(1)  The  existence  of  a  duty  on  the  part  of  the  defendant 
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to  protect  the  plaintiff  from  the  injury  of  which  he  com- 
plains ;  (2)  a  failure  by  the  defendant  to  perform  that 
duty ;  (3)  an  injury  to  the  plaintiff  from  such  failure 
of  the  defendant.  When  these  elements  are  brought 
together,  they  unitedly  constitute  actionable  negligence. 
The  absence  of  any  one  of  these  elements  renders  a  com- 
plaint bad  or  the  evidence  insufficient." 

Let  us  apply  this  rule  to  the  facts  found  relative  to 
the  appellant. 

The  duty  of  the  appellant  was,  if  he  used  the  side- 
walk at  all,  to  do  so  having  due  regard  to  the  prior  or 
paramount  right  of  the  public  to  use  it  as  a  passage 
way.  But  the  jury  did  not  find  either  that  the  appel- 
lant put  the  coal  hole  or  cover  in  the  sidewalk  or  that 
he  used  them.  It  is  true  the  jury  find  that  he  owned 
them,  but  that  may  all  be  true,  because  inasmuch  as  he 
owns  the  fee  of  the  street  he  owns  all  that  is  permanent 
upon  it,  and  yet  he  may  not  be  answerable  for  what  hagf 
been  placed  there.  His  ownership  in  the  fee  of  the 
street  and  all  that  is  permanently  attached  thereto  is 
absolute,  the  only  adverse  right  being  that  of  the  public 
to  pass  over  it.  If  he  did  not  place  the  coal  hole  or 
cover  in  the  sidewalk,  and  did  not  use  them  or  claim 
the  right  to  maintain  them  there,  it  is  difficult  to  see 
how  he  should  be  answerable  for  their  being  there.  If 
they  were  placed  there  by  others  without  his  authority, 
permission  or  acquiescence,  and  after  placed  there  he  did 
not  assume  control  over,  or  claim  any  right  to  their  use 
or  to  maintain  them  there,  he  was  under  no  obUgation 
to  look  after  them  or  see  that  they  were  reasonably  safe. 

Again,  while  the  facts  found  show  that  the  cover  was 
not  so  securely  fastened  that  it  would  not  slip,  yet  there 
are  no  facts  found  to  show  that  it  was  not  reasonably 
safe,  although  not  securely  fastened.  If  the  duty  rested 
.upon  appellant  to  see  that  his  sidewalk  was  absolutely 
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safe  for  use  by  pedestrians^  then  a  mere  finding  that  an 
injury  resulted  on  account  of  a  defect  therein  would 
make  him  liable,  but  that  is  not  the  law  in  this  State. 
Neither  the  city  nor  the  property-owner  guarantees  the 
absolute  safety  of  the  sidewalk.  They  both,  in  the 
exercise  of  their  rights,  simply  undertake  to  see  that  it 
is  reasonably  safe  for  use,  and  that  injury  does  not  result 
from  their  negligent  acts  or  omissions.  And  in  an 
action  brought  by  one  injured  by  reason  of  a  defect  in  a 
street  or  sidewalk,  the  duty  rests  upon  him  to  prove 
that  the  defendant  was  guilty  of  negligence.  Without 
a  finding  that  the  appellant  placed  the  coal  hole  and 
cover  in  the  sidewalk,  or  that  he  used  and  maintained 
them,  or  that  he  knew  that  the  cover  would  slip,  or  facts 
showing  the  length  of  time  it  had  remained  in  that  con- 
dition, so  that  the  inference  of  knowledge  would  attach, 
there  is  nothing  from  which  to  infer  negUgence  on  his 
'part. 

The  jury  find  that  the  appellee,  while  passing  along 
and  over  the  sidewalk,  ' '  exercising  due  and  proper  care, 
stepped  upon  the  cover,"  and  it  slipped  oflf  and  she  fell 
with  one  limb  in  the  coal  hole.  No  facts  are  found  as 
to  the  manner  in  which  she  was  walking  or  what  pre- 
cautions she  took  to  avoid  being  injured.  A  finding 
that  a  party  used  due  diligence,  that  he  exercised  ordi- 
nary care  under  the  circumstances,  or  that  he  was  not 
guilty  of  contributory  negligence,  are  all  inferences  to 
be  drawn  from  the  facts  found.  Whether  inferences  of 
law  or  of  fact,  we  need  not  now  determine.  If  infer- 
ences of  fact,  as  seems  to  be  the  intimation  in  the  case 
of  Cincinnati,  etc.,  R.  W.  Co.  v.  OrameSj  136  Ind.  39, 
it  was  proper  for  the  jiuy  to  so  find,  but  the  finding  of 
such  an  inference  is  of  no  value  and  cannot  be  consid- 
ered, imless  the  facts  from  which  the  inference  is  dra\¥ii 
are  also  found.      Walkup  v.  May,  9  Ind.  App.  409. 
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At  most,  the  finding  that  appellee  was  ^  'exercising  due 
and  proper  care"  is  but  an  inference,  and  no  facts  hav- 
ing been  found  from  which  such  an  inference  could  be 
drawn,  we  must  disregard  it. 

The  judgment  is  reversed,  with  instructions  to  grant 
appellee  a  new  trial  if  asked  for  within  ninety  days, 
otherwise  that  the  court  render  judgment  on  the  verdict 
in  favor  of  the  appellant. 

raed  March  11,  1896. 


No.  1.827. 

Indiana,  Illinois  and  Iowa  Railway  Company 

V,  RiNEHART   ET   AL. 

AFFBiiLiATB  CouRT. — Jurisdiction. — Damages, — Railroad  Right  of 
Way, — The  Appellate  Court  has  jurisdiction  of  an  appeal  from  an 
award  of  damages  in  proceedings  to  condemn  lands  for  a  railroad 
right  of  way,  where  the  only  question  involved  is  the  amount  of 
damages  recoverable. 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Brick  and  A.  Anderson,  for  appellant. 
Weir  &  Weiry  for  appellees. 

Gavin,  C.  J. — Appellant  appropriated  certain  of 
appellees'  lands  for  its  railroad  right  of  way ;  appellees 
appealed  to  the  circuit  court  from  the  award  of  dam- 
ages. The  only  questions  involved  in  the  circuit  court, 
or  in  this  court,  relate  to  the  amount  of  damages  recov- 
erahle. 

According  to  the  decision  of  the  Supreme  Court  in 


•58b        APPELLATE  COURT  OP  INDIANA. 


TTl<^mT^n■^  Illinois  and  Iowa  Railway  Company  v.  Rinehart  et  al. 


Indiana^  etc.,  Oil  Co.  v.  Wooters,  141  Ind.  315,  the 
jurisdiction  is  in  this  court,  the  amount  involved  being 
less  than  $3,500. 

Motion  to  transfer  overruled. 

FQed  February  19,  1896. 


No.  1,827. 

Indiana,  Illinois  and  Iowa  Eailway  Company 

V.  Rinehart  et  al. 

Railroad. — Condemnation  of  Property  for  Right  of  Way. — Dan^ 
ages. — Drainage. — Roadbed. — The  diminution  in  the  value  of  land 
from  the  failure  to  make  adequate  provision  for.  drainage  across 
the  right  of  way,  is  properly  considered  in  determining  the  dam- 
ages sustained  by  condemnation  of  property  for  a  railroad  under 
the  statute,  where  the  roadbed  is  completed  at  the  time  of  the  trial, 
although  the  instrument  of  appropriation  contained  a  stipulation 
for  the  construction  of  proper  and  sufficient  drainage  under  the 
roadbed,  for  a  breach  of  which  the  company  would  be  liable. 

Mandamus. — Contractual  Duty. — Mandamus  will  not  issue  to  com- 
pel the  performance  of  a  mere  contractual  duty  by  a  corporation. 

Eminent  Domain,— itotZroad  Right  of  Way.— Obligation  Running 
with  Land — The  stipulation  or  agreement  in  an  instrument  of  ap- 
propriation, filed  by  a  railroad  in  condemnation  proceedings  under 
the  statutes,  to  construct  proper  and  sufficient  drainage  under  the 
roadbed,  is  an  obligation  running  with  the  land,  and  should  be 
taken  into  consideration  in  determininfi:  the  damages  from  the  tak- 
ing. 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Brick  and  A.  Anderson^  for  appellant. 

Weir  &  Weir,  for  appellees. 

LoTZ,  J. — This  was  a  condemnation  proceeding  com- 
menced by  the  appellant  against  the  appellees,  to  ap- 
propriate a  right  of  way  across  a  farm  owned  by  the 
appellees  in  St.  Joseph  county. 
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On  the  18th  day  of  July,  1894,  the  railway  company 
filed  in  the  office  of  the  clerk  of  the  St.  Joseph  Circuit 
Court  its  instrument  of  appropriation,  by  which  it  took 
for  its  right  of  way,  for  its  railroad  extending  from 
£nox,  in  Starke  county,  to  the  city  of  South  Bend,  in 
St.  Joseph  county,  a  strip  of  land  one  hundred  feet 
wide  across  appellees'  farm.  Appraisers  were  appointed, 
and  having  examined  the  property,  they  allowed  ap- 
pellees $200  for  the  damages  arising  from  the  appro- 
priation. 

On  December  26,  1894,  the  case  being  ready  for  trial 
the  railway  company  asked  leave  to  amend  the  instru- 
ment of  appropriation,  which,  being  granted,  it  amended 
the  same  so  that  a  strip  only  ninety  feet  wide  was  taken, 
and  it  further  amended  the  instrument,  so  that  it  was 
provided  therein,  among  other  things,  that  the  railway 
company  should  ''put  in  such  bridges  and  tile  drains  as 
would  be  sufficient  and  proper  drainage  across  said  rail- 
way." The  cause  was  tried  by  a  jury  and  a  verdict  for 
appeUees  was  returned  in  the  sum  of  $326,  upon  whict 
judgment  was  rendered. 

The  only  assignment  of  error  is  the  overruling  of 
appellant's  motion  for  a  new  trial. 

The  only  causes  for  a  new  trial  discussed  by  appel- 
lant's counsel  relate  to  the  action  of  the  court  in  giving 
and  refusing  to  give  certain  instructions  to  the  jury. 

It  appears  from  the  record  and  the  evidence  that  the 
original  instrument  of  appropriation  contained  no  pro- 
lusion that  the  railway  company  should  put  in  the 
bridges  and  drains.  The  railroad  bed  had  been  con- 
structed at  the  time  of  the  trial. 

The  original  instrument  of  appropriation  was  filed 
before  the  railroad  was  built.  The  amendment  was  made 
afterward.  The  land  through  which  the  railroad  passes 
Tvas  low  and  marshy.     Without  any  provision  for  drain- 
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age  under  the  roadbed  the  appellees'  land  would  have 
been  overflowed  by  such  obstruction.  In  constructing 
the  roadbed  some  provision  was  made  for  the  water  to 
pass  through  it.  The  appellant  requested  the  court  to 
give  instructions  one  and  four,  which  request  was  re- 
fused. 

The  first  instruction  is  as  follows : 

*'In  the  instrument  filed  by  the  plaintiff  for  the  ap- 
propriation of  the  land  of  defendants,  it  is  provided  that 
the  railway  company  will  put  in  such  bridges  and  tile 
drains  as  may  be  needed  to  give  proper  drainage  across 
the  right  of  way.  This  provision  makes  it  obUgatory 
on  the  plaintiff  to  afford  proper,  that  is  to  say,  good 
and  sufficient  drains  to  carry  off  the  water  from  and 
drain  defendants'  land,  and  the  plaintiff  can  be  com- 
pelled hereafter  to  put  in  such  drains  and  bridges  as 
may  be  required  to  allow  the  water  to  flow  across  its 
right  of  way.  I  therefore  instruct  you  that  you  cannot 
allow  the  defendants  any  damages  on  account  of  any 
•anticipated  obstruction  to  the  drainage  of  defendants' 
land ;  Provided^  however^  if  during  the  construction  of 
the  road,  the  drainage  of  defendants'  land  has  been  or 
may  be  temporarily  obstructed,  then  you  may  allow  de- 
fendants for  such  damages  as  have  been  suffered  or  may 
be  hereafter  suffered  by  defendants  by  reason  of  such 
temporary  obstruction." 

The  fourth  instruction  requested  by  appellant  and  re- 
fused by  the  court,  is  as  follows :  '  ^  In  the  instixunent 
filed  by  the  plaintiff  for  the  appropriation  of  land  of 
defendants,  it  is  provided  that  the  railway  company 
will  put  in  such  bridges  and  tile  drains  as  are  necessary 
to  give  proper  drainage  across  the  right  of  way.  This 
provision  makes  it  obligatory  on  the  plaintiff  to  put  in 
such  bridges  and  tile  drains  as  may  be  needed  to  gi^e 
the  defendants  proper  drainage,  and  the  plaintiflf  can 
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be  compelled  to  put  in  such  bridges  and  drainage.  I 
therefore  instruct  you  that  you  should  not  allow  to  the 
defendants  any  damages  on  account  of  such  future 
damages  as  may  hereafter  arise  on  account  of  the  fail- 
ure of  plaintiff  to  put  in  such  bridges  and  drainage. " 

Instead  of  giving  the  instructions  requested,  the  court 
instructed  the  jury  on  this  subject  as  follows :  '^  In  the 
instrument  of  appropriation  filed  July  18,  1894,  by  the 
railway  company,  it  is  provided  that  the  railway  com- 
pany will  put  in  such  bridges  and  tiles  as  may  be  needed 
to  give  proper  drainage  across  the  right  of  way.  This 
provision  made  it  obligatory  on  the  company  to  put  in 
such  bridges  and  tile  drains  as  might  be  needed  to  give 
to  the  landowner  proper  drainage  across  the  right  of 
way.  If  you  find  from  the  evidence  that  the  railway 
company,  for  the  purpose  of  carrying  out  this  provision, 
has  constructed  a  bridge  or  bridges,  or  tile  drains,  that 
will  afford  the  landowner  proper  facilities  for  such 
drainage,  you  will  consider  them  as  affecting  the  land- 
owner's claim  for  such  damages  and  as  obviating  or  re- 
ducing such  damages  to  the  extent  that  they  will  serve 
that  purpose.  But,  if  you  find  from  the  evidence  the 
railway  company  has,  at  the  time  of  this  trial,  finished 
and  completed  its  roadbed  on  the  land  taken  without 
adequate  provision  for  drainage  across  its  right  of  way, 
and  without  such  bridges  or  tile  drains  as  you  may  find 
from  the  evidence  to  be  requisite  for  that  purpose,  you 
may,  to  the  extent  of  such  failure,  consider  what,  if 
any,  diminution  in  value  of  the  land  in  question  for 
that  reason  has  been  and  will  be  caused  by  the  construc- 
tion and  operation  of  the  road. " 

In  instruction  number  five,  the  court  charged  the 
jury  that  the  plaintiff  was  entitled  to  consider  the  ob- 
Btruction  to  drainage ;  and  it  stated  to  the  jury  that  if, 
in  consequence  thereof,  the  value  of  the  land  will  be 
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diminished,  the  defendants  should  be  allowed  for  the 
same. 

The  appellant  had  the  right  to  amend  the  instrument 
of  appropriation,  and  to  put  into  it  the  stipulation  or 
agreement  to  construct  proper  and  sufficient  drainage 
under  the  roadbed,  and  such  stipulations  and  obliga- 
tions running  with  the  land,  should  be  taken  into 
consideration  in  determining  the  damages.  Chicago^ 
etc.y  R.  TT.  Co.  v.  Jonea^  103  Ind.  886. 

We  are  of  the  opinion  that  the  instructions  requested 
are  erroneous  in  assuming  that  the  appellant  could  be 
compelled  thereafter  to  put  in  such  drains  and  bridges 
as  may  be  required  to  allow  the  water  to  flow  across  the 
right  of  way. 

The  obligation  assumed  by  the  appellant  in  the  instru- 
ment of  appropriation  is  more  in  the  nature  of  a  con- 
tractual one  than  of  a  duty  imposed  by  law.  At  the 
least  it  is  not  a  duty  specifically  enjoined  by  law.  Man- 
date will  lie  against  a  private  corporation  to  compel  the 
performance  of  an  act  specially  enjoined  by  law,  and 
when  there  is  no  other  adequate  remedy  ' '  duties  im- 
posed on  a  corporation  not  by  virtue  of  express  law,  nor 
by  the  conditions  of  its  charter,  but  aiising  wholly  out 
of  contract  relations,  will  not  be  enforced  by  mandamuSj 
since  the  use  of  such  writ  is  limited  to  the  enforcement 
of  obligations  imposed  by  law.  Where  the  duties  of  a 
corporation,  or  its  trustees,  grow  out  of  a  result  from 
matters  of  contract,  writs  of  mandate  will  not  lie 
against  the  corporation  or  its  trustees,  either  in  their 
corporate  capacity  or  as  individuals,  to  compel  the  per* 
formance  of  the  contract,  but  the  party  aggrieved  will 
be  left  to  the  ordinary  remedies,  either  at  law  or  in 
equity."  State^  ex  reL^  v.  Trustees^  etc.^  114  Ind.  389 
(396) ;  Harrison  School  Tp.  v.  McGregor,  96  Ind.  185 ; 
High  Extraordinary  Legal  Bem.,  section  277;  Merrill 
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Mandamus,  section  163;  section  1182,  R.  S.  1894 
(section  1168,  R.  S.  1881). 

The  appellant  however  would  be  liable  for  damages 
if  it  should  violate  the  stipulations.  Lake  Erie^  etc.y 
jB.  jB.  Co.  v.  Lee,  14  Ind.  App.  328. 

A  breach  of  such  stipulations  and  the  damages  flow- 
ing therefrom  were  not  necessarily  involved  in  the  pro- 
ceedings to  appropriate. 

But  in  this  case  the  appellant  put  a  construction  upon 
the  stipulation.  It  determined  for  itself  what  it  was 
required  to  do  under  its  obligation  and  made  provision 
for  some  drainage.  It  had  voluntarily  executed  its  ob- 
ligation and  compUed  with  the  same,  as  it  understood  it. 

The  jury,  in  determining  the  damages,  had  the  right 
to  consider  the  existing  conditions  of  the  land  brought 
about  by  the  acts  of  the  appellant,  and  upon  the  basis 
that  it  had  complied  with  the  stipulation. 

There  was  no  error  in  the  action  of  the  court  in  giv- 
ing or  refusing  to  give  the  instructions  named. 

Judgment  affirmed. 

Reinhard,  J.,  concurs  in  the  result. 

FUed  March  12,  1896. 

NoTB. — As  to  the  mitigation  of  damages  in  condemnation  cases  by 
preserving  to  the  land-owner  an  estate,  rights,  or  easement  in  respect 
to  the  property,  there  is  a  review  of  the  authorities  in  a  note  to  St. 
JUmis,  K,6bN,  W.  R,  R,  Co,  v.  CtorA;  (Mo.),  26  L.  R  A,  758. 

Concurring  Opinion. 

Davis,  J. — The  stipulation  in  the  instrument  of  ap- 
propriation on  this  question  is  that  the  company  **will 
put  in  such  bridges  and  tile  drains  as  are  sufficient  to 
give  proper  drainage  across  the  right  of  way."  There 
is  no  stipulation  that  the  company  will  put  in  such 
liridges  or  tile  drains  as  may  be  necessary  for  the  drain- 
Vol.  14—38 
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age  of  the  lands  adjacent  to  the  right  of  way,  or  that 
said  drains  shall  be  sufficient  for  the  use  of  said  owners. 

There  being  no  express  stipulation  for  such  bridges 
and  tile  drains  for  the  use  of  the  owners  or  drainage  of 
adjacent  lands,  and  there  being  no  sufficient  bridges 
and  tile  drains  in  fact  constructed,  the  jury  had  the  right 
to  consider  the  absence  or  insufficiency  of  such  bridges 
and  tile  drains  in  the  assessment  of  damages. 

I  therefore  concur  in  the  affirmance  of  the  judgment 
of  the  trial  court,  but  whether  such  stipulation,  if  made, 
can  be  enforced  by  mandate,  it  is  not  necessary  to  deter- 
mine. 

FUed  March  12,  1896. 


No.  1.840. 

The  Diamond  Block  Coal  Company  v.  Edmonson. 

Trial. — Nonsuit. — Trial  by  Jury. — The  defendant  cannot  require 
the  withdrawal  of  a  case  from  the  jury  by  a  motion  for  a  nonsuit. 

Appellate  Procedure. — Scope  of  Consideration. — Parties  will,  in 
the  Appellate  Court,  be  confined  to  the  grounds  of  objection  stated 
to  the  trial  court. 

Evidence. — Mobster  and  Servant. — Mining. — Fall  of  Cage. — Safety 
Catches. — Evidence  as  to  the  distance  a  cage  used  in  a  mine  would 
drop  when  detached  from  the  hoisting  rope,  before  its  descent  ought 
to  be  checked  and  stopped  by  approved  safety  catches,  is  admissi- 
ble to  prove  that  such  catches  were  not  in  good  order  at  the  time  of 
the  breaking  of  the  hoisting  rope  and  the  fall  of  the  caga 

Same. — Expert. — Mining. — FaU  of  Cage. — Safety  Catches. — ^The  dis- 
tance which  a  cage  used  in  a  mine  will  drop  when  detached  from  the 
hoisting  rope,  before  its  descent  ought  to  be  checked  and  stopped  by 
approved  safety  catches,  is  a  proper  subject  of  expert  testimony. 

Same. — Mining. — Negligence. — Hoisting  Rope. — Ca^e. — Safety  Catch- 
ea. — Proof  of  negligence  of  a  master  with  reference  either  to  the 
hoisting  rope  or  the  safety  catches  used  in  connection  with  a  cage 
oX)erated  in  a  mine  is  sufficient  to  charge  him  with  responsibility 
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f OE  the  fall  of  the  cage,  although  negligence  in  both  respects  was 
alleged,  and  the  accident  could  not  have  occurred  without  the 
existence  of  defects  in  both  appliances. 
Same. — Negligence, — Indetpendent  Act. —  Mine  Inspector.  —  Cage. — 
Safety  Catches.  —  Evidence  that  the  State  mining  insi)ector 
on  an  occasion  prior  to  the  accident  in  question  found  the 
safety  catches  removed  from  the  cages  used  in  the  mine, 
is  Inadmissible  upon  a  question  as  to  whether  the  safety  catches 
were  in  a  defective  condition  at  the  time  of  the  fall  of  the  cage. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight  and  A.  W.  Knight^  for  appellant. 

J,  A.  McNutty  A.  Payne  and  G.  S.  Payne^  for 
appellee. 

Gavin,  C.  J. — Appellee  sued  appellant  to  recover 
damages  for  injuries  received  while  working  for  it. 
Upon  the  trial  a  general  verdict  was  returned  for 
appellee. 

The  overruling  of  the  motion  for  new  trial  is  the  error 
here  assigned. 

Appellee  was  injured  while  descending  into  appel- 
lant's coal  mine  by  reason  of  the  breaking  of  the  hoist- 
ing cable  and  the  consequent  fall  of  the  cage  in  which 
he  was  riding.  Defects  in,  and  unfitness  of,  both  the 
rope  and  the  safety  catches  are  charged  as  the  grounds 
of  recovery ,  knowledge  of  and  negligence  with  reference 
to  both  being  alleged  against  appellant; 

The  correlative  duties  of  the  master  and  the  servant 
have  been  recently  considered  and  authorities  cited  in 
Louisville^  etc.^  R.  W.  Co.  v.  Quinn^  14  Ind.  App. 
554. 

Our  procedure  and  practice  do  not  recognize  the  right 
of  a  defendant  to  require  the  withdrawal  of  a  case  from 
the  jury  by  a  motion  for  a  nonsuit.  Williams  v.  Port^ 
9  Ind.    551;  Engrer  v.  Ohio,    etc.,    R.    W.    Co.,  142 
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Ind.   618;  Stults^  Admr.,  v.  Forst^   135  Ind.   297;  2 
Elliott  Gen.  Prac,  section  876. 

Appellee  was  entitled  to  prove  by  experts  how  far  a 
cage  would  drop  when  detached  from  the  hoisting  rope 
before  its  descent  ought  to  be  checked  and  stopped  by 
approved  safety  catches.  If,  with  the  catches  in  proper 
working  order,  the  fall  of  the  cage  would  be  prevented, 
and  if,  in  fact,  the  fall  of  the  cage  was  not  prevented 
by  the  catches  in  use,  this  was  certainly  some  evidence 
that  they  were  not  in  good  order. 

The  usual  effect  of  such  catches  was  properly  prova- 
ble by  those  wiio,  from  a  knowledge  of  their  construc- 
tion, the  principles  upon  which  they  worked  and  actual 
observation,  were  able  to  possess  and  give  an  intelligent 
opinion  upon  the  subject.  These  things  come  strictly 
within  the  proper  domain  of  expert  evidence,  as  defined 
in  Indiana^  etc.y  R.  W.  Co.  v.  HaUy  93  Ind.  79.  **The 
opinion  of  an  expert  in  any  art,  science,  trade,  profes- 
sion or  mystery  may  be  given,  where  it  is  proper  for  the 
decision  of  a  question  relating  to  the  issues  in  a  case. " 
Vide  also  Rogers  on  Ex.  Ev.,  section  104,  for  cases 
analogous  to  this. 

According  to  the  statement  of  objections  made  by 
counsel  in  his  brief,  no  objection  was  made  to  the  com- 
petency of  the  witnesses  as  experts,  nor  was  it  stated  as 
a  cause  for  objection  that  the  basis  of  facts  was  not  suf- 
ficiently broad  and  comprehensive. 

Parties  will  in  this  court  be  confined  to  the  grounds 
of  objection  stated  to  the  trial  court.  Indiana^  etc.y 
Co,  V.  Wagner y  138  Ind.  658;  DoaUy  Exr.y  v.  Dow, 
8  Ind.  App.  824. 

It  is  further  urged  that  since  appellee  alleged  negli- 
gence with  respect  to  defects  in  the  rope  and  also  in  the 
safety  catches,  and  since  both  the  breaking  of  the  rope 
and  the  insufficiency  of  the  catches  were  requisite  to  the 
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causing  of  the  accident,  appellee  was  required  to  prove 
negligence  as  to  both,  under  the  case  of  Terre  Haute^ 
etc.,  B.  R.  Co.  V.  McCorkUy  140  Ind.  613. 

That  case  depends  upon  the  peculiarity  of  the  particu- 
lar facts  therein  involved,  and  is  not  applicable  here, 
where,  although  the  accident  could  not  occur  without 
the  co-operation  of  broken  rope  and  non-operating  safety 
catches,  negligence  of  appellant  with  reference  to  either 
would  be  sufficient,  other  necessary  elements  being  pres- 
ent,  to  charge  it  with  responsibility.  Standard  Oil  Co. 
V.  Bowkevy  141  Ind.  12 ;  Long  v.  Doxey,  50  Ind.  385. 

*  ^  It  is  only  necessary  for  a  plaintiff  to  prove  as  many 
of  the  facts  alleged  by  him  as  amount  to,  or  constitute, 
a  cause  of  action."  St.  LouiSy  etc.,  R.  W.  Co.  v. 
ValiriuSj  56  Ind.  611 ;  Owen  v.  Phillips j  73  Ind.  284, 
on  p.  293  ;  Phoenix^  etc.j  Ins.  Co.  v.  Hineslet/y  75  Ind.  1. 

In  the  latter  case  Judge  Elliott  is  quoted  with 
approval:  **The  appellants  were  not  bound  to  prove 
eveiy  allegation  of  their  complaint-it  was  sufficient  if 
they  established  the  substance  of  the  issue. " 

Over  appellant's  objection,  appellee  was  permitted  to 
prove  by  one  McQuade,  the  State  mining  inspector, 
^  ^  that  on  one  occasion  he  was  at  defendant's  mine  and 
found  the  safety  catches  removed  from  the  cages,  and 
that  he  notified  Mr.  Andrews,  the  defendant's  superin- 
tendent, to  put  them  on  again." 

In  thus  allowing  proof  of  an  independent  and  dissimi- 
lar act  of  apparent  negligence,  and  the  notification  by 
the  State  ofl&cer  to  remedy  it,  we  are  of  opinion  that 
there  was  error. 

The  evidence  must  be  such  as  is  pertinent  to,  and  will 
throw  light  upon,  the  issues  involved  in  the  case  or  it 
should  be  rejected.     1  Greenl.  Ev.,  section  51 ;  1  Whar. 
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Ev.,  section  40.  Cleveland^  etc.y  B.  W.  Co.  v.  Wynanty 
114  Ind.  525  ;  Bailey  on  Masters'  Liability,  514. 

The  negligence  charged  with  reference  to  safety 
catches  is  that  ^'said  cage  was  provided  with  safety 
catches,  but  the  same  were  not  approved  catches,  were 
out  of  order,"  etc.  We  cannot  discern  how  the  fact 
that  the  catches  were  sometimes  left  oS  entirely,  could 
throw  any  light  xipon  the  question  whether  those  on  the 
cage  were  proper,  in  good  order,  etc. 

This  proposition  differs  widely  from  the  holdings  that 
evidence  of  previously  existing  defects  is  admissible  to 
prove  knowledge  or  want  of  inspection. 

Appellee's  counsel  have  not,  in  their  brief,  attempted 
to  justify  or  lessen  the  force  of  the  ruling,  nor  have  they 
enhghtened  us  as  to  the  theory  on  which  the  evidence 
was  admitted  by  the  learned  trial  judge. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  March  12,  1896. 


No.  1,532. 

Reddick  V.  The  Board  op  Commissioners  op  Pulaski 

County. 

Agreed  Case. — What  Does  Not  Constitute  An  Agreed  Case. — Sim- 
ply agreeing  to  the  facts,  reducing  them  to  writing,  and  submitting 
the  case  to  the  court  upon  the  facts  so  agreed,  do  not  constitute  an 
**  agreed  case  "  within  section  562,  R.  S.  1894,  providing  that  parties 
may,  by  agreement  to  the  effect,  submit  a  controversy  upon  an 
agreed  statement  of  facts  made  out  and  signed  by  them,  with  an 
affidavit  that  the  controversy  is  real. 

Appellate  Procedure. — Agreed  Statement  of  Facts. — How  Brought 
into  Record, — Where  there  has  been  a  trial  upon  an  agreed  state- 
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ment  of  facts,  such  facts  do  not  become  part  of  the  record  on  appeal, 
unless  made  so  by  order  of  court  or  by  proper  bill  of  exceptions. 
Same. — Sufficiency  of  Evidence,—  Finding  Contrary  to  Law, —  New 
Trial. — A  motion  for  a  new  trial  below  and  the  assignment  of  the 
overruling  of  the  same  as  the  specification  of  error  are  essential  to  the 
review  upon  appeal  of  the  question  whether  the  court's  holding  is 
sustained  by  sufficient  evidence  or  is  contrary  to  law,  where  there 
was  a  trial  and  evidence  introduced  below,  and  the  cause  was  taken 
under  advisement  by  the  trial  court. 

From  the  Pulaski  Circuit  Court. 

Duncan  &  Smithy  for  appellant. 
J.  C.  Nye,  for  appellee. 

Ross,  J. — Appellant,  who  was  county  superintendent 
of  schools  for  Pulaski  county,  Indiana,  filed  a  claim 
with  the  board  of  commissioners  of  that  county,  asking 
an  allowance  in  the  sum  of  $60  for  labor  performed, 
which  he  claimed  was  not  a  part  of  his  duties  as  such 
superintendent  of  schools. 

The  claim  was  disallowed  and  appellant  appealed  from 
the  decision  of  the  board  to  the  Pulaski  Circuit  Court, 
where  the  cause  was  submitted  to  the  court.  The  facts 
were  agreed  to  and  reduced  to  writing,  and  upon  these 
facts  the  court  concluded  that  appellant  was  not  en- 
titled to  recover  for  a  number  of  the  items  in  the 
account,  but  that  as  to  some  of  the  items  he  was  entitled 
to  recover  and  thereupon  rendered  judgment  in  his 
favor  in  the  sum  of  $8.00. 

The  appellant  prosecutes  this  appeal  upon  the  assump- 
tion that  because  the  parties  agreed  upon  the  facts,  and 
having  reduced  them  to  writing  and  then  submitted  the 
case  to  the  court  upon  the  facts  thus  agreed  to,  the 
case  is  an  agreed  case,  under  section  653,  R.  S.  1881 
(section  562,  Burns  R.  S.  1894-). 

Counsel  for  the  appellee  insist,  however,  that  this  is  not 
an  agreed  case  under  the  statute,  and  that  no  question 
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is  presented  for  our  consideration,  because  the  facts 
agreed  to  are  not  properly  in  the  record,  not  having 
been  brought  in  by  bill  of  exceptions  or  order  of  the 
court. 

This  action  had  its  origin  in  the  commissioners'  court 
and  the  circuit  court  acquired  jurisdiction  by  appeal  and 
not  otherwise.  Simply  agreeing  to  the  facts,  and  thus 
avoiding  the  introduction  of  evidence,  did  not  make  it  an 
agreed  case,  under  section  553,  supra. 

The  case  of  Booth  y.  Cottinghaniy  Ouard.^  126  Ind. 
431,  is  not  in  conflict  with  our  holding  that  this  is  not 
an  agreed  case  under  the  statute.  In  that  case,  on  ap- 
peal to  the  Supreme  Court,  both  parties  insisted  that  the 
case  was  an  agreed  one  under  the  statute,  and  the  coiirt 
said  that  inasmuch  as  the  parties  were  agreed  that  it 
was  such  a  case,  they  would  accept  that  as  the  theory 
of  the  case  without  investigating  to  see  whether  it  was 
true,  and  would  decide  the  case  upon  that  theory. 

When  the  parties  agree  upon  the  facts,  as  in  this 
case,  they  do  nothing  more  than  to  simplify  the  trial  by 
obviating  the  necessity  for  making  proof,  and  such  facts 
when  agreed  to,  do  not  constitute  a  special  finding  of 
facts,  and  an  exception  to  a  conclusion  of  law  based 
upon  such  facts  presents  no  question  on  appeal  to  this 
court.     HeneSy  Admr,,  v.  HeneSj  5  Ind.  App.  100. 

The  statement  of  the  facts  agreed  to,  when  the  case 
is  not  an  agreed  one  under  the  statute,  is  mere  evidence 
and  nothing  more.  It  is  an  agreement  that  the  evi- 
dence would  establish  the  facts  embodied  in  the  state- 
ment.    Rohhins  v.  Swain,  Exr. ,  7  Ind.  App.  486. 

In  a  trial  upon  an  agreed  statement  of  facts,  as  the 
evidence  in  the  case,  such  statement  does  not  become  a 
part  of  the  record  unless  made  so  by  bill  of  exceptions 
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or  order  of  the  court.     Pennsylvania  Co,  v.  NiblacJCy 
99  Ind.  149. 

Judgment  affirmed. 

FUed  October  81.  1805. 

On  Petitign  for  Rehearing. 

Eoss,  J. — The  contention  of  counsel  for  appellant 
that  we  are  in  error  in  holding  that  this  was  not  an 
agreed  case,  under  section  B53,  R.  S.  1881  (section  562, 
Bums  R.  S.  1894),  is  settled  adversely  to  appellant  in 
Pennsylvania  Co.  v.  Nihlack^  supra.  In  that  case  the 
Pennsylvania  Company  filed  its  complaint  to  quiet  title 
to  real  estate,  and  the  appellee  Niblack  answered  by 
general  denial.  The  cause  came  on  for  trial  upon  an 
agreed  statement  of  facts,  to  which  was  attached  an 
affidavit  of  the  parties  to  the  effect  that  the  controversy 
was  real  and  the  proceedings  in  good  faith  to  determine 
their  rights.  On  appeal  the  Supreme  Court  says: 
'*This  was  not  an  agreed  case  under  section  553,  R.  S. 
1881,  but  it  was  a  trial  upon  an  agreed  statement  of 
facts  used  merely  as  evidence."  In  the  case  at  bar  in 
the  entry  of  the  court's  proceedings  of  October  4,  1893, 
we  find  that  the  cause  was  submitted  to  the  court  for 
trial  and  judgment  upon  an  agreed  statement  of  facts, 
and  in  the  entry  of  the  proceedings  of  October  Y,  1893, 
the  record  recites  that  the  cause  was  ''submitted  to  the 
court  for  trial,  judgment  and  decree,  without  the  inter- 
vention of  a  jury,  and  the  court,  after  hearing  all  the 
evidence,  now  takes  the  cause  under  advisement." 
Taking  the  record  as  it  comes  to  us,  it  is  evident  that 
there  was  a  trial,  that  evidence  was  introduced,  and 
that  the  cause  was  taken  under  advisement  by  the 
court.  Under  such  circumstances  the  correctness  of  the 
court's  holding,  as  to  whether  sustained  by  sufficient 
evidence  or  contrary  to  law,  can  be  presented  for  review 
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on  appeal,  only  by  filing  a  motion  for  a  new  trial  in  the 
court  below,  and  if  the  motion  is  overruled,  to  assign 
such  ruling  as  a  specification  of  error  here.  Of  course, 
no  question  could  arise  on  the  ruling  on  the  motion  for 
a  new  trial,  requiring  a  consideration  of  the  evidence, 
except  the  evidence  be  properly  in  the  record  by  bill  of 
exceptions.  The  evidence  is  not  in  the  record  in  this 
case. 

Petition  overruled. 

Filed  March  12,  1896. 


No.  1.980. 

Huston  et  al.  v,  Cosby. 

Bill  of  Exceptions. — Caption, — A  bill  of  exceptions  muKt  have  a 
caption  of  some  kind  identifying  it  as  a  paper  filed  and  belonging 
to  the  records  in  the  case,  to  be  available  upon  appeal  to  the  Appel- 
late Court. 

Appellate  Procedure. —  Waiver  of  Error.  — Failure  to  Argue, — 
Specifications  of  error  assigned,  but  not  argued  in  the  briefs  of 
counsel,  will  not  be  considered  by  the  Appellate  Court. 

From  the  Vanderburgh  Circuit  Court. 
J.  E.  Williamson^  for  appellants. 
C,  L.  Wedding^  for  appellee. 

Ross,  J. — The  appellee  brought  this  action  upon  a 
promissory  note  given  by  the  Evansville  Public  Hall 
Company,  and  endorsed  by  Erastus  P.  Huston  and 
David  J.  Mackey. 

The  only  specifications  of  error  assigned  on  this  ap- 
peal are  those  assigned  by  the  appellant  Erastus  P. 
Huston,  and  are  as  follows : 
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'^Ist.  The  court  erred  in  overruling  appellant  Hus- 
ton's separate  demurrer  to  the  plaintiff's  complaint. 

**2d.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial." 

The  first  specification  of  error  has  not  been  argued, 
hence  it  must  be  deemed  to  be  waived.  Specifications 
of  error  assigned  but  not  argued  in  the  briefs  of  counsel 
will  not  be  considered  by  the  court. 

The  reasons  for  which  a  new  trial  was  asked  are  that 
the  finding  of  the  court  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law. 

It  is  contended  by  the  appellee  that  this  court  cannot 
consider  the  questions  attempted  to  be  presented  on  the 
ruling  of  the  court  below  in  overruling  the  motion  for 
a  new  trial,  for  the  reason  that  the  evidence  is  not 
properly  in  the  record.  In  support  of  this  contention  it 
is  urged  that  while  the  evidence  is  copied  into  the  rec- 
ord it  is  not  there  in  the  form  of  a  bill  of  exceptions,  in 
that  it  ig  not  preceded  by  a  proper  caption ;  that  there 
is  no  recital,  preceding  what  purports  to  be  the  testi- 
mony of  witnesses,  that  they  were  sworn  or  testified  in 
this  cause,  and  that  the  bill  of  exceptions  shows  on  its 
face  that  it  does  not  contain  all  of  the  evidence  given 
on  the  trial  of  the  cause ;  that  which  purports  to  be  a 
bill  of  exceptions  containing  the  evidence  has  no  cap- 
tion, neither  is  it  preceded  by  the  title  of  the  cause,  nor 
is  it  identified  in  any  way  as  a  bill  of  exceptions,  nor  as 
a  paper  filed  in  said  cause. 

While  it  is  true  that  the  form  of  a  bill  of  exceptions 
is  of  comparatively  little  importance,  if  it  is  sufficiently 
formal  to  show  what  it  is  and  presents  to  the  court  the 
question  sought  to  be  raised,  it  is  sufficient,  yet  we  can- 
riot  accept  and  treat  as  a  bill  of  exceptions  every  paper 
which  a  clerk  may  see  fit  to  copy  into  a  record,  unless 
there  is  something  to  show  that  the  paper  filed  is  a 
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bill  of  exceptions.  There  must  be  something  identify- 
ing it  as  a  bill  of  exceptions,  and  as  a  paper  filed  and 
belonging  to  the  records  in  that  case.  Louisville^  etc.y 
B.  W.  Co.  V.  Kendall,  138  Ind.  313. 

What  the  form  of  the  caption  or  introductory  part  of 
the  bill  should  be  is  immaterial,  if  it  sufficiently  shows 
that  it  is  a  bill  of  exceptions  containing  the  evidence 
introduced  on  the  trial  of  the  cause.  But  that  it  is 
necessary  to  have  a  caption  of  some  kind  seems  to  be 
settled.  Board,  etc.,  v.  Mutchler,  137  Ind.  140;  City 
of  Alexandrian.  Cutler,  139  Ind.  568. 

Without  deciding  whether  or  not  the  paper  filed  as  a 
bill  of  exceptions  in  this  case  is  sufficient  and  brings  the 
evidence  into  the  record,  we  are  content  to  say  that  we 
have  carefully  read  the  evidence  and  think  a  fair  trial 
has  been  had  and  a  right  result  reached.  Having 
arrived  at  this  conclusion,  the  judgment  should  be 
affirmed.  Section  658,  E.  S.  1881  (section  670,  Bums 
E.  S.  1894). 

Judgment  affirmed. 

Filed  November  7,  1895;  petition  for  rehearing  overruled  March 
18,  1896. 


No.  1.714. 

Board  of  Commissioners  of  Washington  County 

V.  Kemp. 

County. — Public  Printing. — Sufficiency  of  Claim, — County  Commis- 
sioners*  Allowances. — A  claim  presented  to  the  board  of  comity 
oommissioners  for  publishing  a  specified  number  of  allowances  at 
8  cents  per  line,  instead  of  i>er  allowance,  is  not  insufficient, 
where  the  total  charge  shows  that  the  amoimt  charged  was  8  cents 
for  each     allowance. 
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Same. — Public  Printing. — Contract — The  proper  officer  may  contract 
for  the  cost  of  printing  allowances  at  less  than  5  cents  per  allow- 
ance, under  section  7853,  R.  S.  1894,  requiring  the  publishing  of 
allowances  at  a  cost  not  to  exceed  5  cents  for  each  allowance. 

Same. — County  Avditor. — Publication  of  Commissioners*  Allow- 
ances,— The  county  auditor,  and  not  the  board  of  commissioners, 
is  the  proper  officer  to  contract  for  publication  of  the  list  of  allow- 
ances made  by  the  commissioners,  under  section  7852,  R.  S.  1894, 
providing  that  the  auditor  shall  be  required  tb  publish  such  allow- 
ances in  a  newspaper. 

From  the  Washington  Circnit  Court. 

J.  H.  Master son^  D,  A.  Jennings  and  Elliott  &  Hos- 
tetter,  for  appellant. 

H.  Morris^  for  appellee. 

Reinhard,  J. — The  appellant  filed  with  the  board  of 
commissioners  of  Washington  county,  the  following 
claim: 

''Washington  County,  Indiana. 
"To  J.  A.  Kemp,  Dr. 

''1894:,  December  21st,  to  publishing  198  allowances 
of  board  of  commissioners  for  December  term,  at  three 
cents  per  line,  as  ordered  and  contracted  for  by  V.  T. 
Eeid,  auditor  of  Washington  county,  $5.94. 

(Copy  attached).  Commissioners'  Allowances." 

Following  this  account  is  the  list  of  allowances  made 
by  the  said  board  at  the  regular  December  session,  and 
the  special  sessions  after  December  13,  1894.  There 
are  198  allowances,  which,  at  three  cents  for  each  allow- 
ance, aggregates  $5.94. 

In  the  circuit  court  a  demurrer  to  the  complaint  was 
overruled,  and  this  ruling  constitutes  the  first  assign- 
ment of  error. 

It  is  insisted  by  appellant's  counsel  that  inasmuch  as 
the  statute  under  which  this  claim  is  filed,  provides  that 
the  cost  of  the  printing  shall  not  exceed  five  cents  for 
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each  allowance,  the  averment  that  the  price  is  three 
cents  per  '4ine,"  renders  the  complaint  bad  on  demur- 
rer. We  do  not  think  so.  The  expression  ^ '  three  cents 
per  line,"  is  manifestly  a  clerical  error.  What  the 
pleader  evidently  means  is  three  cents  per  allowance, 
and  not  three  cents  per  line.  This,  as  we  have  shown, 
is  apparent  from  the  fact  that  there  are  198  allowances, 
which,  at  the  rate  of  three  cents,  would  amount  to  the 
exact  total  charge  contained  in  the  complaint,  viz: 
$5.04. 

The  statute  under  which  this  publication  was  had, 
provides  that  the  auditor  of  the  county  shall  be  required 
to  publish  in  a  newspaper  of  general  circulation  in  his 
county,  within  ten  days  after  the  adjournment  of  the 
session  of  the  board  of  commissioners  making  allow- 
ances, a  statement  showing  all  allowances  made  by  the 
county  commissioners  at  each  term  of  their  court,  etc. , 
provided  that  the  cost  of  the  printing  thereof  shall  not 
exceed  five  cents  for  each  allowance.  Section  7852,  K. 
S.  1894.  This  leaves  it  discretionary  with  the  proper 
officer  to  contract  for  the  cost  of  the  printing  at  a  rate 
less  than  five  cents  for  each  allowance.  While  five 
cents  is  the  maximum  amount  the  printer  has  a  right 
to  charge,  there  is  no  rule  of  law  that  requires  the 
auditor  to  agree  to  pay  that  amount  if  he  can  obtain 
the  same  at  a  smaller  price.  As  this  is  the  only  objec- 
tion urged  to  the  complaint,  there  is  no  reversible 
error  in  overruling  the  demurrer  to  it. 

The  second  assignment  of  error  calls  in  question  the 
sufficiency  of  the  defendant's  answer  to  the  plaintiffs 
complaint,  to  which  answer  the  court  sustained  a  de- 
murrer. The  substance  of  the  answer  is  that  the  list  of 
allowances  referred  to  in  the  complaint  was  printed 
and  published  by  the  plaintiff  pursuant  to  a  contract 
entered  into  between  him  and   one  Volney  T.   Beid, 
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auditor  of  Washington  county,  Indiana;  that  said 
printing  was  not  ordered  or  contracted  for  by  the  de- 
fendant, and  that  defendant  never  agreed  to  pay  for 
the  same ;  that  at  the  time  said  printing  was  contracted 
for  as  aforesaid,  there  was  in  full  force  and  effect  a  con- 
tract made  by  the  defendant  with  one  David  A.  Jen- 
nings, a  regular  printer  and  publisher  of  the  Salem 
Democrat,  a  newspaper  of  general  circulation  in  said 
county,  printed  and  published  therein,  for  the  printing 
and  publishing  of  said  list  of  allowances,  at  a  rate  not 
exceeding  five  cents  for  each  allowance ;  that  said  con- 
tract was  in  writing,  and  was  duly  signed  by  the  said 
parties  thereto,  and  entered  of  record  in  the  proceedings 
of  the  board  of  commissioners,  on  the  20th  day  of  No- 
vember, 1894 ;  that  said  Jennings  was  at  the  time,  and 
has  been  ever  since  said  date,  ready  and  willing  and 
prepared  to  carry  his  contract  into  effect,  and  to  exe- 
cute the  work  as  agreed  upon ;  that  said  Reid  had  full 
knowledge  of  the  existence  of  said  contract  with  said 
Jennings,  but  that,  in  total  disregard  of  the  same,  he 
ordered  and  contracted  for  the  printing  and  publishing 
of  said  list  of  allowances,  as  set  forth  in  plaintiff's  com- 
plaint. 

The  ruhng  of  the  court  upon  the  demurrer  to  this 
pleading  raises  the  question  whether  it  is  the  duty  of 
the  auditor  or  the  board  of  commissioners  of  the  county 
to  contract  for  the  publishing  of  the  list  of  allowances 
made  by  the  commissioners. 

It  is  the  appellant's  contention  that  because  the  board 
of  commissioners  had  entered  into  a  contract  for  the 
publishing  of  allowances,  which  contract  was  in  writing 
and  entered  of  record,  and  of  which  the  auditor  had  full 
notice,  the  latter  was  bound  to  respect  it  and  abide 
by  it.  Counsel  for  appellant  argue,  in  this  connection, 
that  the  various  acts  concerning  county  commissioners 
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and  their  duties  as  fiscal  agents  of  the  county,  when 
construed  together,  give  the  board  a  paramount  right 
to  make  such  contracts,  by  which  the  auditor  and  all 
other  persons  are  bound. 

We  do  not  think  the  position  assumed  by  appellant's 
counsel  is  tenable.  The  act  conferring  upon  the  county 
auditor  the  duty  of  having  the  list  of  allowances  pub- 
lished is  entirely  disconnected  from  any  enactment  upon 
similar  subjecte  concerning  the  dutii  of  the  cortv 
commissioners.  The  act  of  letting  the  county  printing, 
or  any  portion  thereof,  is  a  ministerial  or  administra- 
tive ^t  and  may  be  performed  by  any  ministerial  offi- 
cer  of  the  county  to  whom  such  duty  has  been  entrusted 
by  the  Legislature.  Board,  etc.,  v.  CHllies,  138  Ind. 
667;  Platter  v.  Board,  etc.,  103  Ind.  360;  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1. 

Even  if  the  duty  had  previously  been  enjoined  upon 
the  board  of  conmiissioners  by  express  statute,  we  see 
no  good  reason  why  the  Legislature  could  not  by  a  later 
statutory  provision  relieve  the  board  of  such  duty  and 
confer  it  upon  the  auditor. 

The  statute  cited,  section  7852,  supra,  is  the  only  one 
relating  to  the  subject  of  publishing  the  allowances  of 
the  board  of  commissioners.  It  makes  full  provision  as 
to  who  shall  perform  this  work,  and  we  see  no  cause  for 
resorting  to  other  statutes  and  seeking  for  authority  by 
construction,  when  the  same  has  been  expressly  conferred 
by  the  terms  of  this  one,  and  it  is  not  contended  that 
such  express  power  has  been  granted  to  any  other  offi- 
cers by  any  other  statute. 

Moreover,  the  county  commissioners  are  by  no  means 
the  only  contracting  agents  of  a  county,  nor  have  they 
unlimited  control  over  the  county  finances.  Their  pow- 
ers in  that  respect  are,  after  all,  only  statutory,  and  it 
is  difficult  to  understand   why  similar  or  concurrent 
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authority  cannot  be  bestowed  upon  other  officers.  Nixon 
V.  State,  ex  rel.y  96  Ind.  Ill ;  Moon  v.  Board,  etc.,  97 
Ind.  176. 

Indeed,  in  one  of  the  cases  cited  by  appellant's  coun- 
sel, it  is  decided  that  the  duty  of  publishing  the  allow- 
ances of  the  board  of  commissioners  is  conferred  by 
statute  upon  the  county  auditor,  and  that  when  the 
contract  is  entered  into  by  that  officer,  the  printer  can 
collect  the  charges  therefor,  not  exceeding  five  cents  for 
each  allowance.  In  such  a  case,  the  auditor  has  per- 
formed his  full  duty  when  he  has  seen  that  the  publica- 
tion has  been  made.  The  duty  of  allowing  the  printer 
his  pay  devolves  upon  the  board  of  commissioners. 
Bush  V.  Board,  etc.,  121  Ind.  420. 

If  the  commissioners  are  the  proper  persons  to  decide 
in  what  newspaper  the  list  of  allowances  shall  be  pub- 
lished, by  making  a  contract  therefor  with  the  publisher  of 
such  paper,  then  the  provisions  of  the  statute  making  it 
the  duty  of  the  auditor  to  have  such  publication  made 
are  utterly  futile,  and  could  not  have  been  made  with 
any  purpose  in  view.  If  it  be  said  that  the  auditor's 
duty  is  only  to  see  that  the  publication  is  made  after  the 
commissioners  have  decided  in  what  paper  the  publica- 
tion shall  be  inserted,  we  answer  that  the  statute  does 
not  so  provide.  It  is  there  expressly  laid  down  that  he 
^^ shall  be  required  to  publish^^  the  statement  of  the 
allowances.  It  is  for  him  and  not  for  the  board  to 
select  the  medium  of  publication,  and  when  he  has  per- 
formed that  duty,  it  is  incumbent  on  the  board,  if  the 
work  has  been  done  in  a  legal  manner,  to  allow  the  pub- 
lisher the  proper  compensation  as  fixed  by  the  same 
statute. 

A  statute  requiring  the  county  auditor  to  publish  the 
delinquent  tax  list  has  been  similarly  construed.  It 
Vol.  14—39 
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was  there  held  that  as  the  auditor  is  required  to  publish 
the  list,  the  authority  carries  with  it  also  the  power  to 
settle  the  price  by  special  contract.  Boards  etc,  v. 
Kierolf,  14  Ind.  284. 

The  language  of  the  act  of  1865,  providing  for  the 
publication  of  the  delinquent  list  (3  Davis  Stat.,  page 
518,  section  143),  is  very  similar  to  that  employed  in 
the  act  of  1876,  as  amended  by  the  act  of  1893  (sec- 
tion 7852,  supra).  In  the  act  first  named  the  language 
is,  that  the  auditor  '*  shall  cause  a  copy  of  such  list  to 
be  immediately  published. "  The  language  of  the  two 
acts  is  so  similar  as  to  admit  of  no  material  difference 
in  meaning,  and  a  construction  of  the  one  may  be  re- 
garded as  authority  for  similar  construction  of  the 
other. 

The  construction  placed  upon  the  delinquent  tax  list 
statute  was  made  so  soon  after  its  enactment  as  to 
amount  to  a  contemporaneous  construction  which,  ac- 
cording  to  Coke,  ^^est  fortissima  in  lege,^^  3  Coke 
Inst.,  11.  Such  an  exposition,  after  long  acquiescence 
in  the  same  by  legislative  or  judicial  decision,  is  gener- 
ally regarded  as  the  best  construction.  It  gives  the  sense  of 
the  community  as  to  the  terms  made  use  of  by  the  Legis- 
lature. If  there  is  ambiguity  in  the  language,  the  under- 
standing of  the  application  of  it  when  the  statute  first 
goes  into  operation,  sanctioned  by  long  acquiescence  on 
the  part  of  the  Legislature  and  judicial  tribunals,  is  the 
strongest  evidence  that  it  has  been  rightly  explained  in 
practice.  A  construction,  under  such  circumstances, 
becomes  established  law.  Suth.  Stat.  Constr.  section 
307. 

This  interpretation  of  the  delinquent  tax  statute  has 
never  been  questioned,  to  our  knowledge.  It  must  be 
accepted,  therefore,  as  the  settled  law  that  upon  the 
county  auditor  solely  rests  the  duty  of  publishing  the 
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delinquent  list,  and,  by  analogous  reasoning,  it  must  be 
held  that  he  alone  is  authorized  to  publish,  or  cause  to 
be  published,  the  Ust  of  allowances  made  by  the  board 
of  commissioners.  In  such  cases  the  statute  must  be 
strictly  pursued.  Thus  a  statute  requiring  the  county 
commissioners  to  publish  their  receipts  and  expenditures, 
means  that  the  board  of  commissionei's  and  not  the 
auditor  is  to  cause  the  publication  to  be  made.  Brown 
V.  Boardy  etc.,  5  Ind.  App.  75. 

Where  the  duty  is  expressly  conferred  upon  a  desig- 
nated ofl&cer,  no  other  officer  or  set  of  officers  have  the 
power  to  discharge  such  duty.  Of  course  the  rule  might 
be  different  in  case  the  proper  officer  fails  to  discharge 
the  duty  devolving  upon  him.  But  when,  as  in  the 
present  case,  he  has  performed  such  duty,  the  board  of 
coDMnissioners  cannot  legally  refuse  to  make  the  statu- 
tory compensation  for  the  work  done  by  the  person  so 
designated  by  the  officer. 

In  this  case,  we  think  the  court  placed  the  proper  con- 
struction upon  the  statute  involved,  and  committed  no 
error  in  ruUng  upon  the  sufficiency  of  the  answer. 

Judgment  affirmed. 

Faed  March  24,  1896. 


No.  1.740. 

The   Union   Central  Life   Insurance  Company  v. 

HoLLOWELL,  Administrator. 

IKSURANCIE. — Life. —  Avoidance  of  Policy. — Suicide.  —  No  actioa 
can  be  sustained  on  an  insurance  poUcy  providing  that 
self-destruction  by  the  insured,  whether  sane  or  insane, 
within  three  years,  wiU  avoid  the  policy,  where  the  in- 
sured   within    such    time    commits    suicide    by  taking  poison. 
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whether  the  act  is  deliberately  done  with  such  intent  or  otherwise. 

Same. — Demand  on  Policy. — Denial  of  Liability. — No  demand  on 
an  insurance  XK)licy  is  necessary  before  bring^g  suit,  where  the 
company  denies  liability  on  the  policy. 

Sake. — Life. — Suicide  by  Poison. — Denial  of  Motion  to  Have  Body 
Exhumed. — A  motion  for  the  exhumation  of  the  body  of  an  insured 
who  is  alleged  to  have  committsd  suicide  by  taking  poison,  by 
which  the  policy  would  have  been  avoided,  is  properly  refused, 
when  made  more  than  nine  months  after  his  death,  and  nearly  four 
months  after  the  commencement  of  the  action  and  only  two  days 
before  the  beginning  of  the  trial,  and  no  elf ort  for  an  autopsy  was 
made  before  buricil,  although  the  company  denied  liability  at  that 
time  on  the  ground  of  suicide,  and  no  reason  for  the  delay  in  mak- 
ing the  application  is  shown.     (See  note  at  end  of  opinion.) 

EvmsNCE. — Life  Insurance. — Suicide. — Ex  Parte  Evidence  Taken 
Before  the  Coroner. — Ex  parte  testimony  taken  before  the  coroner 
over  the  body  of  an  insured,  alleged  to  have  committed  suicide,  is 
inadmissible  as  affirmative  evidence  in  support  of  the  defense  of 
suicide  in  an  action  on  the  policy,  where  the  coroner  and  all  the 
witnesses  examined  by  him  have  been  produced. 

Same. — Insurance. — Suicide. — Letter  of  Company  Denying  lAabUity, 
— A  letter  written  by  the  agent  of  an  insurance  company  denying 
liability  on  an  insurance  policy,  on  the  ground  that  the  insured  had 
committed  suicide,  in  response  to  a  postal  card  from  the  adminis- 
trator of  the  insured  announcing  his  death,  is  admissible  for  plain- 
tiff. 

Same. — Insurance. — Payment  of  Premium. — Prima  Fade  Evidence. — 
A  receipt  for  the  first  premium  on  an  insurance  policy,  signed  in 
the  name  of  the  general  agent  and  delivered  to  the  insured,  and  a 
denial  by  the  company  of  liability  on  the  policy  on  the  sole  ground 
that  the  insured  committed  suicide» constitute  2>W?iia/acie  evidence 
of  the  payment  of  such  premium. 

Instructions  to  Jury. — Erroneous. — When  not  Cured. — ^An  errone- 
ous instruction  is  not  cured  by  a  correct  instruction  on  the  same 
matter  which  is  contradictory  of  the  former  instruction. 

From  the  Putnam  Circuit  Court. 

Bamsey,  Maxwell  &  Ramsey ^  F.  D.  Ader  and  Hoi- 
stein  &  Barrett,  for  appellant. 

Brill  &  Harvey^  Lewis  &   Corwiriy  and   Cofer  cfr 
Hadley,  for  appellee. 

Davis,  J. — This  was  an  action  commenced  by  appel- 
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lee  against  the  appellant  in  the  Hendricks  Circuit  Court 
on  a  policy  of  insurance  issued  by  appellant  bearing 
date  December  6,  1893,  upon  the  life  of  John  C.  Koehler. 
It  is  averred  that  the  assured  died  intestate  on  Febru- 
ary 28,  1894,  and  that  appellant  was  notified  of  his 
death  and  denied  liability  on  the  policy.  The  venue  of 
the  cause  was  changed  to  the  circuit  court  of  Putnam 
county,  where  a  trial  was  had  before  a  jury  and  a  ver- 
dict returned  in  favor  of  appellee,  and  judgment  ren- 
dered on  the  verdict. 

One  of  the  conditions  of  the  policy  is  as  follows: 
* '  Self-destruction  by  the  insured,  whether  sane  or  insane, 
within  three  years  from  the  date  hereof  will  avoid  this 
policy."  The  substance  of  the  second  paragraph  of 
the  answer  was  that  said  John  C.  Koehler  came  to  his 
death  by  his  own  hand  by  poison  which  he  administered 
to  himself  with  the  intent  and  purpose  of  causing  death, 
and  from  which  poison  he  died,  and  therefore  said  policy 
was  and  is  void.  The  court  instructed  the  jury  that  if 
Koehler  died  from  arsenic  poison,  such  fact  would  not  be 
suflBcient  to  defeat  the  poUcy  ''unless  you  also  find  from 
all  the  evidence  in  this  case  by  a  fair  prei)onderance 
that  said  poison  was  deliberately  and  willfully  taken  by 
said  Koehler  with  the  intent  to  commit  suicide." 

It  is  not  incumbent  on  the  appellant  to  prove  that  the 
act  of  self-destruction  was  with  careful  consideration. 
If  the  poison  was  hastily  taken  by  him  with  the  intent 
to  commit  suicide,  the  condition  of  the  policy  was  bro- 
ken. The  provision  in  the  policy  is  that  self-destruction 
Tvhether  sane  or  insane,  will  void  the  policy.  All  that 
appellant  was  required  to  prove  on  this  question  was 
that  said  poison  was  taken  by  said  Koehler  with  intent 
to  commit  suicide.  If  it  was  taken  hastily  or  deliber- 
ately with  such  intent,  whether  sane  or  insane,  there 
coxdd  be  no  recovery  on  the  policy.     The  conscious  and 
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voluntary  act  on  the  part  of  the  assured  in  taking  the 
poison  with  intent  to  take  his  own  life,  which  resulted 
in  death,  was  sufficient  to  defeat  the  claim  of  insurance, 
whether  such  act  was  committed  deliberately  or  not. 

Counsel  for  the  appellee  insist  that  the  error  in  this 
instruction  was  cured  by  other  instructions  given  by  the 
court,  in  which  the  court  said  that  if  the  jury  should 
find  that  the  deceased  came  to  his  death  by  poison  taken 
with  intent  to  commit  suicide,  then  they  must  find  for 
the  defendant. 

The  erroneous  instruction  was  not  cured  by  the  sub- 
sequent giving  of  the  correct  instructions.  McCrory  v. 
Anderson^  103  Ind.  12,  16. 

The  instructions  were  contradictory  and  calculated  to 
confuse  and  mislead  the  jury.  Summerlot  v.  Hamil- 
ton, 121  Ind.  87. 

The  instructions  must  have  left  the  jury  in  doubt  and 
uncertainty  as  to  what  the  law  apphcable  to  the  case 
was.  State,  ex  reL,  v.  Sutton,  99  Ind.  800,  307.  On 
account  of  the  error  in  giving  this  instruction  the  judg- 
ment of  the  trial  court  will  have  to  be  reversed. 

In  view  of  the  fact  that  the  complaint  shows  that  the 
appellant  on  notice  of  the  death  of  the  assured  denied 
liability  on  the  policy,  no  demand  was  necessary  before 
suit  was  brought.  The  complaint  as  to  this  question  is 
therefore  sufficient. 

There  was  no  error  in  the  refusal  of  the  trial  court  to 
order  the  body  of  deceased  to  be  exhumed,  so  that  an 
analysis  of  the  contents  of  the  stomach  and  Uver  could 
be  had.  He  died  on  the  27th  of  February,  and  was 
buried  on  the  1st  of  March,  1894.  The  company  w^as 
notified  of  his  death  on  the  day  he  died,  and  wrote  said 
HoUowell  on  the  day  the  deceased  was  buried,  the  same 
being  the  day  upon  which  he  was  appointed  administra- 
tor, that  there  was  no  liability  on  the  policy,  because  of 
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the  suicide  of  the  assured.  The  complaint  was  filed  on 
the  17th  day  of  August,  1894,  and  on  the  14th  of 
December,  1894,  and  only  two  days  before  the  begin- 
ning of  the  trial,  the  apphcation  above  mentioned  was 
made.  No  effort  was  made  for  an  autopsy  while  the 
body  was  in  the  hands  of  the  coroner  and  no  reason  is 
shown  for  the  delay  in  making  the  apphcation.  No 
reason  has  been  assigned  that  would  justify  the  reversal 
of  the  judgment  of  the  trial  court  on  account  of  this 
ruUng. 

There  was  no  error  in  refusing  to  allow  appellant  on 
the  trial  to  read  in  evidence  a  certified  copy  of  the 
inquest  of  the  coroner.  The  taking  of  testimony  before 
the  coroner  was  ex  parte  and  his  finding  was  not 
admissible  as  affirmative  evidence  in  support  of  appel- 
lant's defense.  No  reason  for  the  admission  of  the 
finding  of  the  coroner  and  the  testimony  on  which  his 
conclusion  was  based  was  shown,  unless  it  was  to  place 
before  the  jury  the  opinion  of  the  witnesses  and  the 
coroner  as  to  the  cause  of  the  death  of  the  decedent. 
The  coroner  and  all  the  witnesses  examined  by  him, 
except  three,  were  present  at  the  trial,  and  there  is  no 
showing  that  the  evidence  of  those  who  were  absent 
could  not  have  been  obtained.  Assuming  that  the 
question  is  properly  presented  by  the  record,  there  was 
no  error  in  admitting  in  evidence  the  letter  written  by 
J.  S.  Lambert. 

The  insured,  John  Koehler,  died  on  the  24th  of  Feb- 
ruary,  1894.  On  the  same  day  a  postal  card  was  mailed 
to  the  appellant,  as  follows : 

''Danville,  Ind.,  February  27,  1894. 

"The  Union  Central  Life  Ins.  Co., 

Cincinnati,  O. 

''Gentlemen:     John  Koehler,  who  carried   a  policy 
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with  you  for  $1,000.00,  died  at  this  place  at  five  o'clock 
p.  M.  this  afternoon.         Yours  truly, 

R.  T.  HoLLOWELL,  Att'y." 

Over  the  objection  of  the  appellant,  the  court  admit- 
ted in  evidence  a  letter,  which  Hollowell  says  he  received 
on  the  afternoon  of  March  1st,  in  the  words  and  figures 
following,  to- wit : 

*' ,  General  Agt. 

Agency  of 
'  *  Union  Central  Life  Insurance  Company 

of  Cincinnati. 

Indianapolis,  Ind.,  March  1,  1894. 

^'R.  T.  Hollowell,  Esq., 

Attorney  at  Law. 

''Dear  Sir:  Policy  111,873,  on  the  life  of  John 
Koehler,  by  its  terms,  is  void.  A  case  of  deliberate 
suicide.  Yours  truly, 

J.  S.  Lambert." 

There  is  no  provision  in  the  policy  that  a  demand, 
notice  or  proof  of  death  shall  be  made  to  or  on  the  com- 
pany, but  the  policy  by  its  terms  became  due  and  pay- 
able upon  the  death  of  the  assured  or  the  maturing  of 
the  policy.  Moreover,  there  is  some  evidence  in  the 
record  fairly  tending  to  prove  that  Lambert  was  the 
general  agent  of  appellant  and  that  the  letter  was 
received  by  Hollowell  after  his  appointment  as  admin- 
istrator in  response  to  the  card  written  by  him  to  the 
company.  It  was  conceded  throughout  all  stages  of  the 
litigation,  and  is  now,  that  appellant  was  and  is  deny- 
ing liability  on  the  policy. 

In  view  of  the  evidence  on  this  point  there  was  no 
error  in  refusing  to  give  the  first,  second,  twelfth  and 
thirteenth  instructions  asked  by  the  appellant.  If  a 
demand  before  suit  was  otherwise  necessary,  the  denial 
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of  liability  by  the  company  rendered  such  demand  use- 
less. The  complaint  and  first  paragraph  of  the  answer 
put  in  issue  the  question  as  to  the  payment  of  the  first 
premium.     The  policy  contains  the  following  provisions : 

' '  This  policy  shall  not  be  valid  or  binding  until  the 
first  premium  is  paid  to  the  company  or  its  authorized 
agent,  and  the  receipt  hereto  attached  countersigned 
by  the  company's  agent  and  delivered  during  the  life- 
time of  the  insured.  The  contract  of  the  insurance 
between  the  parties  hereto  is  completely  set  forth  in  this 
policy,  and  the  application  for  the  same,  and  none  of 
its  terms  can  be  modified,  nor  any  forfeiture  under  it 
waived,  save  by  an  agreement  in  writing,  signed  by  the 
president,  vice-president,  or  secretary  of  the  company, 
whose  authority  for  this  purpose  shall  not  be  delegated.  *' 

The  receipt  attached  to  the  policy  contains  the  follow- 
ing clause : 

* '  This  receipt  is  not  valid  Tinless  paid,  also  counter- 
signed and  dated  the  day  of  payment  by  J.  S.  Lambert, 
agent." 

The  receipt  purports  to  be  signed  by  '  'J.  S.  Lambert, 
agent,  per  G.  W.  Pejrton, ''  on  the  6th  day  of  Decem- 
ber, 1893.  On  the  application  Peyton  is  designated  as 
the  agent  and  Lambert  as  the  general  agent  of  appellant. 
The  evidence  discloses  that  Peyton  was  the  soliciting 
agent  who  took  the  application.  The  receipt  for  the 
firet  premium  was  attached  to  the  policy  when  delivered 
to  the  decedent.  The  receipt  signed  in  the  name  of  the 
general  agent  and  delivered  to  the  assured  in  connection 
with  the  fact  that  after  the  death  of  the  assured  the 
denial  of  liability  was  based  solely  on  the  ground  that 
the  assured  had  intentionally  taken  his  own  life,  was  at 
least  J?  rma/ac/e  evidence  of  payment.  There  was  no 
evidence  introduced,  so  far  as  our  attention  has  been 
called  thereto,  denying  the  agency  or  authority  of  either 
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Lambert  or  Peyton.  Neither  was  the  payment  of  the 
first  premium  mentioned  in  the  receipt  controverted  by 
the  appellant.  The  other  questions  discussed  may  not 
arise  on  another  trial,  and,  therefore,  it  is  not  necessary 
to  determine  them. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

FUed  March  24,  1896. 

Note. — The  power  of  a  coroner  to  order  a  post-mortem  examina- 
tion of  a  corpse  is  the  subject  of  a  note  to  Young  v.  CoUege  of  Physi- 
cians (Md.),  81  L.  R.  A.  540. 


No.  1.938. 

Sweet  r.  Sweet. 

PABTNEBSHn*. — Written  Articles  of  Dissolution. — Construction, — 
Contrcust.-^A  statement  in  written  article  of  dissolution  of  a  part- 
nership, that  it  is  found  that  one  speciiied  partner  is  indebted  to  his 
CO- partner  in  excess  of  the  amount  the  latter  is  indebted  to  the  for- 
mer on  account  of  the  profits  and  fimds  withdrawn  from  the  part- 
nership in  a  sjiecified  amount,  will  be  held  to  mean  tliat  the  former 
partner  is  indebted  to  the  latter  for  the  full  amount  instead  of  half 
that  sum,  where  they  liave  themselves  placed  that  construction 
upon  it. 

From  the  Cass  Circuit  Court. 

Magee  &  Funky  for  appellant. 

Nelson  &  Myers  and  G,  Waltersj  for  appellee. 

LoTZ,  J. — The  appellant  and  appellee  were  partners 
engaged  in  dealing  in  grain  and  general  merchandise 
and  each  had  a  one-half  interest  in  the  business  and 
partnership  property.     On  the  8th  day  of  May,  1893, 
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the  partnership  was  dissolved  and  a  settlement  had 
between  the  partners.  A  written  article  of  dissolution 
was  executed  in  which  it  was  stated  that  the  appellant 
was  found  to  be  indebted  to  the  appellee  in  the  sum  of 
$3,000,  which  amount  was  jjaid  by  the  appellant  to  the 
appellee  by  the  conveyance  of  certain  property.  The 
appellant  in  his  complaint  alleged  that  in  making  such 
settlement  and  article  of  dissolution  there  was  a  mutual 
mistake  made;  and  that  instead  of  appellant  being 
indebted  to  appellee  in  the  sum  of  $3,000.00  he  was 
indebted  to  the  firm  in  that  sum  and  indebted  to  the 
appellee  in  the  sum  of  $1,500.00.  The  object  of  the 
action  was  to  recover  the  $1,500.00  alleged  to  have  been 
overpaid.  The  issue  joined  was  tried  by  the  court  and 
a  general  finding  made  for  the  appellee. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  appellant  insists  that  the  finding  is  not  supported 
by  the  evidence  and  is  contrary  to  the  law. 

The  only  evidence  given  upon  the  issue  was  the  writ- 
ten article  of  dissolution  and  of  a  demand  of  payment 
made  by  the  appellant.  In  the  article  of  dissolution  is 
this  clause : 

"An  adjustment  of  the  liabilities  of  each  partner  to 
the  partnership  has  been  made,  and  it  is  found  that 
William  E.  Sweet  is  indebted  to  his  co-partner  in  excess 
of  the  amount  that  said  Theodore  P.  Sweet  is  indebted 
to  him  on  account  of  the  profits  and  funds  withdrawn 
from  the  partnership  in  the  sum  of  $3,000.00.  It  is 
hereby  acknowledged  by  the  said  T.  P.  Sweet  that  he 
has  been  fully  paid  said  sum  of  $3,000.00  as  follows: 
$1,000.00  by  transfer  of  an  interest  in  a  certain  stock 
of  goods,  and  $2,000.00  by  the  conveyance  of  certain 
real  estate." 

The  appellant's  insistence  is,  that  the  only  fair  and 
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reasonable  construction  of  the  clause  above  quoted  is 
that  he  was  indebted  to  the  partnership  in  the  sum  of 
$3,000.00,  and  that  as  one-half  of  this  amount  belonged 
to  him  as  a  member  of  the  partnership,  he  was  only 
indebted  to  the  other  partner  in  the  sum  of  $1,500.00. 
But  this  is  not  the  only  construction  that  the  language 
used  will  bear. 

It  is  stated  that  the  appellee  is  also  indebted.  If  both 
parties  were  indebted  to  the  partnership  then  each  would 
be  the  owner  of  one-half  of  the  amount  which  he  owed 
to  the  partnership,  and  it  is  not  probable  that  api)ellant 
would  only  be  indebted  to  his  co-partner  in  the  sum  of 
$1,500.00,  for  one-half  of  the  amount  of  what  the  other 
partner  owed  the  firm  should  be  deducted  from  this 
amount  in  order  to  adjust  the  account  between  the  part- 
ners. It  is .  also  possible  to  construe  this  clause  so  that 
the  $3,000.00  represents  the  indebtedness  due  one  part- 
ner from  the  other  after  the  partnership  aflfairs  had  been 
adjusted  and  the  partners  have  reached  a  settlement 
between  themselves.  If  after  the  dissolution  of  the 
partnership  it  should  have  been  found  that  the  appellant 
had  drawn  out  $8,000.00,  and  the  appellee  $2,000.00, 
this  would  make  a  total  of  $10,000.00,  of  which  each 
partner  would  be  entitled  to  $5,000.00.  The  appellant 
would  then  have  $3,000.00  more  than  he  was  entitled 
to,  and  the  appellee  $3,000.00  less  than  he  was  entitled 
to ;  or,  in  other  words,  the  appellant  would  be  indebted 
to  the  appellee  in  the  sum  $3,000.00. 

At  the  least  the  parties  seem  to  have  put  this  kind  of 
a  construction  upon  the  contract  for  themselves  and  the 
appellant  paid  the  difference  upon  such  a  construction 
and  basis.  Where  there  is  an  ambiguity  or  uncertainty 
in  a  contract,  and  the  parties  have  voluntarily  executed 
or  construed  it  for  themselves,  the  courts  generally 
adopt  the  construction  put  upon  it  by  the  parties  to  it. 
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If  there  was  actually  a  mistake  in  the  adjustment  of 
the  accounts,  that  fact  might  have  been  shown.  But  no 
claim  of  that  kind  is  made.  The  only  contention  being 
that  there  was  a  mistake  in  the  construction  of  the 
article  of  dissolution. 

In  the  absence  of  any  evidence  of  an  actual  mistake, 
this  court  must  affirm  the  judgment  rendered. 

Judgment  affirmed. 

Filed  March  24,  1896. 


No.  1,937.  . 

Aberdeen  Coal  and  Mining  Company  v.  City  of 

evansville. 

LANDLORD  AND  TENANT.  —  Abandonment  of  Premises  by  Tenant.  — 
Liability  for  Bent. — The  abandonment  of  leased  premises  by  the 
lessee  does  not  discharge  him  from  payment  of  rent,  unless  the 
lessor  does  something  signifying  an  intention  to  resume  possession. 

Same.  —  Abandonment  of  Premises,  —  Rent.  —  Burden  of  Proof.  — 
Estoppel. — ^A  lessee  who  has  abandoned  the  demised  premises  has 
the  burden  of  proving  in  an  action  for  rent,  that  the  lease  had  been 
surrendered  or  that  the  lessor  had  estopped  itself  to  claim  the  rent. 

Same. — Abandonment  of  Premises. — Be-renting. — The  landlord  is  not  , 
required  to  rent  the  premises,  after  the  tenant  has  abandoned  them,  / 
for  the  latter's  benefit. 

From  the  Vanderburgh  Circuit  Court. 
J.  E.  Williamson^  for  appellant. 
O,  A.  Cunningham^  for  appellee. 

LoTZ,  J. — The  appellee  leased  to  the  appellant  a  part 
of  the  public  landing  on  the  Ohio  river  in  the  city  of 
Evansville,  known  as  the  Lamasco  Wharf.  The  part 
leased  was'  described  substantially  as  follows :     Begin- 
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ning  at  the  water's  edge  on  the  upper  boundary  of  said 
wharf,  and  extendmg  thence  down  the  water's  edge 
125  feet,  and  thence  back  to  the  shore  from  low  water- 
mark to  the  top  of  the  levee.  The  lease  was  in  writing, 
and  the  premises  were  demised  for  the  period  of  one 
year  at  an  annual  rental  of  $250.00,  payable  monthly, 
in  installments. 

This  action  was  bix)ught  to  recover  rent  alleged  to  be 
due,  under  the  lease.  The  cause  was  put  at  issue  and 
tried  by  the  court,  which,  at  the  request  of  the  parties, 
made  a  special  finding  of  the  facts  and  stated  conclu- 
sions of  law  thereon.  The  appellant  excepted  to  the 
conclusions  of  law.  The  error  assigned  is  that  the  court 
erred  in  its  conclusions  of  law.  The  facts  as  found  are 
substantially  as  follows : 

For  many  years  prior  to  the  execution  of  the  written 
contract  set  out  in  the  complaint,  one  Philip  Pfisterer 
obtained  a  license  from  the  city  and  erected  and  did 
maintain  a  dock  125  feet  in  length  in  front  of  the  lands 
leased,  covering  the  entire  front  thereof,  which  dock 
was  attached  to  the  shore;  but  Pfisterer  claimed  no 
right  in  the  soil  nor  easement  from  the  city.  The  dock 
was  used  as  a  means  of  unloading  barges  and  other 
water  craft ;  the  city  collecting  wharfage  at  the  regular 
price  for  the  crafts  landing  and  unloading  at  the  dock. 

At  about  the  time  the  lease  was  executed  the  appel- 
lant contracted  with  Pfisterer  for  the  exclusive  use  of 
the  dock  for  the  purpose  of  unloading  its  coal,  and  em- 
ployed Pfisterer  to  haul  the  same  for  it ;  the  appellant 
used  the  dock  and  premises  imtil  about  April  28,  1893, 
when  desiring  to  discontinue  its  business  at  that  place, 
it  communicated  with  the  board  of  public  works  of  the 
city,  and  offered  to  surrender  its  lease,  but  no  agree- 
ment for  the  surrender  was  reached;  the  appellant 
abandoned  the  leased  premises  without  the'  consent  of 
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the  city ;  the  appellant  also  removed  all  of  its  property 
from  said  premises  and  from  the  city  of  Evansville,  and 
ceased  to  do  business  therein  and  terminated  its  arrange- 
ment with  Pfisterer ;  the  appellant  paid  the  rent  for  the 
first  three  months  of  the  year,  January,  February  and 
March ;  about  the  time  the  appellant  ceased  to  use  the 
premises  the  Evansville  Gas  Company  caused  certain 
barges  to  be  unloaded  on  the  premises,  beginning  on 
the  28th  day  of  April,  and  continued  in  possession  load- 
ing and  unloading  of  coal  barges  until  May  14th ;  on 
June  the  19th  the  Gas  Company  unloaded  coal  again, 
and  occupied  the  premises  until  July  2d ;  on  November 
26th  the  Gas  Company  again  unloaded  its  barges  on  the 
premises ;  Pfisterer  was  employed  by  the  Gas  Company 
to  unload  its  barges,  as  he  had  been  accustomed  to  do 
for  many  years  before ;  for  the  use  of  this  landing  the 
city,  by  and  through  its  wharfmaster,  collected  from 
the  Gas  Company  the  sum  of  $78.68,  which  was  paid 
into  the  city  treasury ;  the  appellant  paid  on  the  lease, 
under  its  contract,  the  sum  of  $62.55. 

The  court  stated,  as  conclusions  of  law,  that  there 
was  no  rescission  or  surrender  of  the  contract,  and  gave 
the  appellant  credit  for  the  rent  paid  and  the  wharfage 
collected  and  rendered  judgment  in  favor  of  the  city  in 
the  sum  of  $109.85. 

The  appellant  insists  that  it  follows  from  the  facts 
found  that  the  lease  was  surrendered  by  operation  of 
law,  and  that  the  conclusions  of  law  are  therefore  erro- 
neous. 

There  can  be  no  doubt  but  that  a  surrender  will  some- 
times  take  place  by  operation  of  law,  and  when  it  does 
so  the  tenant  will  not  be  liable  for  the  rent  after  such 
surrender.  If  the  landlord  dispossess  the  tenant,  or  if 
the  tenant  abandon  the  premises  and  the  landlord  let 
them  to  another  tenant  for  a  distinct  term,  and  collect 
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rents  from  such  tenant,  such  acts  operate  as  a  surren- 
der in  law.  Miller  v.  Michel^  13  Ind.  App.  190 ;  Phene 
V.  Popplewelly  12  (C.  L.)  C.  B.  (N.  S.)  334 ;  Amory  v. 
Kannoffskyy  117  Mass.  351;  Thomas  v.  Cook^  2  B. 
and  Aid.  119. 

In  order  to  constitute  a  surrender  by  operation  of  law 
there  must  be  some  decisive  act  on  the  part  of  the  land- 
lord, showing  his  intention  to  deprive  the  tenant  of  his 
estate.  Phene  v.  Popplewell,  supra;  Bessell  v.  Lands- 
berg,  7  Q.  B.  638. 

A  surrender  by  the  tenant  may  take  place  by  express 
agreement  between  the  parties,  or  by  acts  which  are 
equivalent  to  an  agreement.  1  Wash.  Eeal  Prop.  354; 
Taylor  Landl.  and  Ten.,  section  607. 

In  the  case  at  bar  the  abandonment  of  the  premises 
by  the  appellant  did  not  of  itself  discharge  it  from  the 
payment  of  the  rent.  The  city  must  have  done  some- 
thing which  signified  its  intention  to  resume  the  posses- 
sion of  the  premises,  either  for  itself  or  for  another  ten- 
ant. There  was  no  permanent  occupancy  of  the  prem- 
ises by  other  persons,  nor  is  there  any  finding  that  such 
occupancy  was  procured  by  the  city ;  or,  in  other  words, 
that  it  created  a  new  lease  or  tenancy.  There  is  no 
finding  that  the  wharf  master  had  any  authority  to  make 
leases.  So  far  as  it  appears  he  was  only  authorized  to 
collect  the  wharf  charges.  He  may  have  done  this  in 
the  instances  found  as  incidental  to  his  official  duty,  and 
with  no  purpose  to  bind  the  municipality,  in  respect  to 
a  surrender ;  nor  is  there  anything  to  show  that  he  had 
any  such  authority.  When  the  city  produced  its  lease 
and  showed  that  the  rent  was  unpaid,  it  had  established 
its  case.  If  the  appellant  desired  to  show  that  the  lease 
had  been  surrendered,  or  that  the  city  had  estopped 
itself  to  claim  the  rents,  the  burden  was  upon  it  to  plead 
and  prove  such  defenses.     The  facts  found  are  evidence 
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of  a  surrender,  but  do  not  constitute  a  surrender  in  law. 
There  is  no  decisive  act  shown  on  the  part  of  the  city 
which  operates  as  a  surrender  by  operation  of  law. 
Woodward  v.  Lindleyy  43  Ind.  333. 

It  has  been  held  that  the  declarations  of  the  landlord 
that  his  tenant  has  given  up  his  lease  accompanied  by 
an  unsuccessful  attempt  to  lease  to  another,  is  not  con- 
clusive evidence  that  the  relation  has  ceased,  nor  is  the 
abandonment  of  the  premises  by  the  tenant  with  an  un- 
accepted offer  to  deliver  up  the  key ;  nor  is  taking  care 
of  the  key  and  cleaning  the  windows  of  the  house  after 
the  tenant  had  left.     Milling  v.  Becker ^  96  Pa.  St.  182. 

The  landlord  is  not  bound  to  rent  the  premises  after 
the  tenant  has  abandoned  them,  for  the  benefit  of  the 
tenant.     Milling  v.  Becker,  supra. 

In  this  case  the  appellant  was  liable  for  the  rent  ac- 
cording to  the  contract.  The  fact  that  the  court  gave 
the  appellant  credit  for  the  wharfage  is  a  matter  of 
which  it  cannot  complain. 

Judgment  affirmed. 

FUed  March  25. 1896. 


Na  1,M8. 

ItOdSaNBERRT,  ADHX.,  V.  FmELITY  AND  OaSUAI/TY  COM- 
PANY OF  New  York. 

IssuBASOS.'^Aceident. — Construction  of  Policy. — Indemnity  Claitae. 
An  accident  insurance  policy  the  printed  form  of  which  provided 
for  payment  of  a  principal  sum  in  case  of  death  from  injury,  and 
of  weekly  indemnity  in  case  of  a  total  disability  for  a  period  not- 
exceeding  fifty-two  consecutive  weeks,  does  not  cover  a  eaee  of 
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death  from  injury,  where  the  part  of  the  policy  relating  thereto  is 
left  blank,  and  only  the  actual  indemnity  clause  is  filled  out. 
Maxim. — Construction. — Qui  hceret  in  litera^  hceret  in  cortiee. 

From  the  DeKalb  Circuit  Court. 

A.  B.  Young,  D.  3L  Link  and  F.  S.  Rohy,  for 
appellant. 

Morris,  Bell,  Barrett  &  Morris,  for  appellee. 

Reinhard,  J. — The  appellant,  as  the  administratrix 
of  the  estate  of  Jesse  Rosenberry,  deceased,  brought 
this  action  against  the  appellee  on  a  policy  of  accident 
insurance.  The  complaint  alleges  that  the  appellee  by 
the  terms  of  said  policy  undertook  and  agreed  to  pay 
said  Jesse  Rosenberry,  or,  in  the  event  of  his  death,  to 
his  legal  representatives,  the  sum  of  $5  weekly  indem- 
nity against  bodily  injury  sustained  by  the  said  assured 
through  external,  violent  and  accidental  means  for  a 
length  of  time  not  exceeding  fifty-two  consecutive 
weeks;  that  on  the  6th  day  of  June,  1893,  the  said 
Jesse  Rosenberry,  while  in  the  exercise  of  his  duty,  and 
acting  in  the  capacity  named  in  said  policy,  was  struck 
violently,  run  over  and  injured  by  a  train  of  cars,  from 
which  injury  he  died  within  twenty-four  hours  there- 
after. 

The  appellee  filed  a  demurrer  to  the  complaint,  which 
the  court  sustained,  and  this  ruling  constitutes  the  only 
error  complained  of.  The  printed  policy,  a  copy  of 
which  is  filed  with  the  complaint,  provides  for  two 
kinds  of  insurance,  viz : 

1.  A  ''principal  sum,"  in  the  event  of  the  death  of 
the  assured  from  accidental  injuries. 

2.  Weekly  indemnity,  in  case  of  total  disability, 
arising  from  such  injuries,  in  the  sum  of  $5  per  week, 
for  a  period  not  exceeding  fifty-two  consecutive  weeks. 
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In  the  policy  sued  upon,  that  portion  of  the  contract 
providing  for  the  payment  of  a  ^ '  principal  sum, "  in  the 
event  of  accidental  death,  was  left  in  blank  and  unexe- 
cuted, and  it  is  admitted  that  no  insurance  is  due  from 
appellee  on  account  thereof.  What  the  appellant  does 
seek  to  recover  in  the  present  action  is  the  weekly 
indemnity  contracted  for  in  the  second  specification  of 
insurance  above  enumerated,  her  counsel  contending 
that  inasmuch  as  Jesse  Eosenberry  died  from  accidental 
injuries,  the  estate  of  said  Eosenberry  is  entitled  to 
recover  indemnity  for  the  loss  of  his  services  for  a  per- 
iod not  exceeding  fifty-two  weeks,  amounting  to  |260, 
the  same  as  the  decedent  would  have  been  entitled  to 
recover  had  he  lived  and  continued  to  be  totally  disabled 
from  said  injuries  for  that  period. 

The  provisions  of  the  policy  upon  which  this  claim  is 
based  are  as  follows : 

**Does  hereby  insure  (name)  Jesse  Eosenberry  (the 
person  described  in  said  application),  freight  brakeman 
by  occupation,  for  a  period  or  periods  specified  below, 
beginning  at  noon  of  the  day  this  policy  is  dated,  in  the 
amount  of  $ ,  principal  simo,  and  $5  weekly  indem- 
nity, against  bodily  injuries,  sustained  through  exter- 
nal, violent  and  accidental  means,  as  follows :  If  death 
shall  result  within  ninety  days  from  such  injuries,  inde- 
pendently of  all  other  causes,  the  company  will  pay  the 

principal  sum  of  this  policy  to his 

if  surviving,  or  in  the  event  of prior  death,  to  the 

legal  representatives  of  the  assured     *     *     *    which 
payment  shall  terminate  the  poUcy." 

It  is  averred  in  the  complaint  that  the  appellant's 
decedent  'died  from  his  injuries  within  twenty-four 
hours  after  receiving  the  same. 

The  sole  question  here  presented  is  this :  Does  the 
policy  declared  upon  entitle  the  insured  or  his  represen- 
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tatives  to  recover  anything  by  reason  of  his  death,  or 
on  account  of  any  ^  ^indemnity"  accruing  after  his  death? 

We  think  it  clear  that  this  question  must  be  decided 
in  the  negative.  The  only  kind  of  insurance  provided 
for  in  the  contract  is  indemnity  for  loss  of  time  and  ser- 
vices by  the  insured  on  account  of  accidental  injuries. 

In  one  sense  all  insurance  is  for  indemnity.  In  case 
of  death  the  proceeds  of  the  policy  are  used  to  indemnify 
the  beneficiary,  or  if  there  be  none,  the  personal  repre- 
sentatives, or  the  estate  of  the  decedent.  Such  is  the 
insurance  provided  for  under  the  style  of  the  ^^  principal 
sum "  in  this  contract,  in  the  event  the  same  had  beea 
executed.  But  the  indenmity  contemplated  in  the  exe- 
cuted portion  of  the  contract  is  for  loss  of  services  dur- 
ing the  life  time  of  the  insured  and  it  is  made  payable 
in  express  terms  '^to  the  assured,"  and  not  to  the  bene- 
ficiary or  to  the  personal  representatives.  Of  course 
whatever  indemnity  had  accrued  up  to  the  time  of  the 
death  of  the  insured  could  be  collected  by  such  per- 
sonal representatives,  the  same  as  any  other  claim  due 
his  estate,  but  this  is  so,  not  by  virtue  of  any  special 
agreement  to  pay  such  representatives,  but  because  it 
is  a  debt  which  was  due  the  decedent  in  his  life  time, 
and  inures  to  the  benefit  of  the  estate  as  a  portion  of 
the  personal  assets  thereof.  Greal;  stress  seems  to  be 
placed  by  appellant's  counsel  upon  the  clause  or  provis- 
ion in  the  poUcy  which  limits  the  amount  of  recovery  in 
any  event  to  a  claim  for  fifty-two  weeks  consecutively. 
We  are  unable  to  perceive,  however,  in  what  way  this 
provision  can  determine  the  question  as  to  whether  there 
is  any  liability  at  all  or  not  for  any  claim  accruing  after 
the  death  of  the  insured.  It  must  be  aditiitted,  we 
think,  that  if  the  clause  referred  to  were  entirely  elim- 
inated, we  would  still  have  a  contract  for  indemnity  on 
account  of    total  disability  caused  by  accidental  in* 
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juries.  The  only  difference  would  be  that  without 
this  clause  the  insured  would  not  be  limited  in  his 
recovery  to  fifty-two  weeks  or  to  any  period,  but  he 
would  be  entitled  to  recover  $6  for  every  week  that  he 
suffered  such  total  disability.  But  would  it  be  con- 
tended that,  in  the  absence  of  such  limitation  clause,  the 
personal  representatives  of  the  insured,  in  the  event  of 
his  death,  could  continue  to  collect  $5  per  week  inter- 
minably? If  not,  what  would  be  the  limit  of  such 
recovery?  It  seems  to  us  the  mere  statement  of  the 
proposition  furnishes  the  solution  to  it. 

The  argument  upon  which  the  counsel  for  appellant 
base  their  contention  is  that  because  the  assured  was 
accidentally  killed,  he  was,  in  the  letter  and  spirit  of 
the  contract,  totally  disabled  and  prevented  "from  per- 
forming any  and  all  kind  of  duty  pertaining  to  his 
occupation,"  and  inasmuch  as  "  the  continuance  of  such 
disability"  was  without  end,  that  it  must  have  included 
"a  period  not  exceeding  fifty- two  consecutive  weeks." 
"To  say  that  a  man  is  not  disabled  from  performing 
the  duties  of  a  brakeman  when  he  is  killed,"  coimsel 
continue  to  argue,  * '  is  to  quibble. " 

If  we  should  concede  that  when  the  decedent  was 
Idlled  he  was  totally  * '  disabled, "  and  was  consequently 
prevented  from  following  his  usual  occupation,  the  con- 
sequences claimed  by  counsel  do  not  by  any  means 
necessarily  follow.  If  the  death  of  Jesse  Rosenberry 
can  be  said  to  be  the  fulfillment  of  the  letter  of  the  con- 
tract, it  is  far  from  being  within  its  spirit  and  meaning. 
To  give  the  contract  such  a  literal  interpretation  would 
be  to  lose  sight  entirely  of  the  intention  of  the  parties 
as  indicated  by  the  entire  scope  of  the  instrument.  As 
well  might  it  be  argued  that  when  a  beneficiary  society 
stipulates  to  pay  one  of  its  members  a  specified  sum  per 
week  as  indemnity,  so  long  as  he  is  wholly  disabled  from 
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pursuing  his  usual  vocation,  the  obligation  to  pay 
continues  after  death ;  or  when  the  general  government 
issues  to  a  disabled  soldier  a  pension  certificate  for  total 
or  partial  disability,  his  personal  representatives  would 
be  entitled  to  continue  the  collection  of  the  pension  after 
the  soldier's  demise,  provided  the  pension  may  be  re- 
garded as  an  indemnity  on  account  of  his  incapacity  to 
perform  labor  or  earn  a  living.  In  the  construction  of 
contracts  the  leading  purpose  is  to  ascertain  the  true 
meaning  of  the  parties.  Beard  v.  Lofto7iy  102  Ind.  408. 
This  purpose  is  never  accomplished  by  looking  to  the 
mere  letter.  *  *  Qui  haeret  in  literay  haeret  in  corttce.  '* 
The  adherence  to  the  letter  is  but  sticking  in  the  bark. 
To  disregard  the  manifest  intention  of  the  parties  and 
to  regard  the  mere  words,  will  never  lead  to  a  discovery 
of  the  true  meaning.  2  Bl.  Com.  379.  It  is  true,  the 
meaning  must  be  gathered  from  the  terms  employed  by 
the  parties,  but  these  must  be  viewed  in  the  light  of  the 
nature  of  the  transaction  in  which  the  parties  are 
engaged,  and  of  the  surrounding  circumstances,  and 
§very  part  must  be  construed  with  reference  to  the 
entire  contract.  The  nature  of  the  instrument  itself 
must  be  regarded  as  well  as  the  purpose  which  the  par- 
ties had  in  view  in  executing  it.  City  of  Vincennes  v. 
Citizens'  Gas  Light  Co.,  132  Ind.  114  (16  L.  E.  A. 
485). 

We  think,  when  the  instrument  is  thus  construed,  the 
conclusion  is  inevitable  that  the  indemnity  provided  for 
is  limited  to  such  as  accrued  during  the  life  time  of  the 
insured,  and  that  with  his  death  all  liability  for  future 
indemnity  ceased.  Had  the  parties  intended  to  contract 
for  insurance  on  account  of  the  death  of  appellant^s 
decedent,  it  would  have  been  easy  to  so  stipulate.  The 
plain  and  obvious  meaning  of  the  policy  would  be  vio- 
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lated  by  giving  it  the  construction  contended  for  by 
appellant. 

Our  conclusion  is  that  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 

Filed  March  25.  1896. 


No.  1,985. 

Shroyer  et  al.  v.  Simons  et  al. 

Appeal  Bond. — Action  On. — Defect  of  Parties  in  Bond, — Becovery, 
— ^An  action  on  a  bond  on  appeal  from  a  judgment  adjudging  the 
possession  of  land  to  two  given  persons,  by  virtue  of  which  appel- 
lant holds  possession  of  the  land,  which  bond  complies  in  all  re- 
spects with  section  7115,  R.  S.  1894,  except  that  the  name  of  one  of 
the  appellees  does  not  appear  therein,  may  be  maintained  by  both 
appellees,  under  section  1235,  providing  that  in  an  action  on  a  de- 
fective bond  plaintiffs  va&y  suggest  the  defect  in  the  complaint  and 
recover,  the  same  as  if  there  were  no  defect. 

From  the  Huntington  Circuit  Court. 

J,  M.  Hatfield,  for  appellants. 
Kenner  &  Lesh,  for  appellees. 

Davis,  J. — One  question  only  is  presented  by  this 
appeal,  and  that  is  as  to  the  sufficiency  of  the  com- 
plaint. 

The  material  averments  in  the  complaint  are,  that  in 
the  year  1893,  the  appellees  were  the  owners  of  a  farm 
of  seventy- three  acres,  in  Jackson  township,  Huntington 
county,  Indiana,  and  that  the  appellant  Irvin  Shroyer 
was  in  possession  of  said  property,  claiming  as  a  tenant, 
which  rights  were  disputed  by  appellees ;  that  in  March, 
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1893,  thej  filed  a  complaint  against  him  before  a  justice 
of  the  peace  in  said  township,  in  which  they  alleged 
that  the  tenancy  of  said  Shroyer  expired  on  the  first  day 
of  March,  1893,  and  that  he  was  then  in  i)osse8sion  of 
said  farm  without  right,  and  they  prayed  judgment  for 
the  possession  of  said  property ;  that  such  proceedings 
were  had  in  said  action  that  judgment  was  rendered 
therein  for  the  appellees;  that  said  appellant  Irvin 
Shroyer  within  thirty  days  after  the  rendition  of  said 
judgment  prayed  an  appeal  to  the  circuit  court  of  said 
county,  and  filed  his  appeal  bond  in  the  sum  of  $200, 
signed  by  the  appellants  Elizabeth  Simons  and  Mary  A. 
Simons,  sureties  thereon,  payable  to  said  William 
Simons,  appellee  herein,  in  his  own  right  and  as  agent 
for  the  plaintiff  Dorinda  Simons,  properly  conditioned 
for  the  due  prosecution  of  said  appeal,  etc. ,  which  bond 
was  approved  and  the  appeal  completed  in  April,  1893  ; 
that  he  failed  to  prosecute  said  appeal  by  dismissing  the 
same  in  October,  1893.  Damages  sustained  by  the  ap- 
pellees growing  out  of  the  appeal  and  the  breach  of  the 
condition  of  said  bond  are  duly  averred.  The  only  ob- 
jection made  to  the  complaint  is  that  the  bond  being 
payable  to  William  Simons  alone,  a  suit  cannot  be 
maintained  thereon  by  the  appellees.  In  other  words, 
the  contention  of  counsel  for  appellants  is  that  for  the 
reason  stated  the  complaint  is  not  good  as  to  both  of  the 
appellees,  and,  therefore,  it  is  not  good  as  to  either  of 
them. 

It  clearly  appears  that  said  William  Simons  and 
Dorinda  J.  Simons  were  both  parties  to  the  action  and  the 
judgment  for  the  possession  of  the  farm,  and  that  said 
Shroyer  appealed  from  that  judgment  by  executing  the 
bond  in  suit.  Is  the  complaint  insufficient  because 
Dorinda  J.  Simons  is  not  named  in  the  appeal  bondP 
Sections  7106,  7115,  inclusive,  R.  S.  1894. 
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The  appeal  bond  is  conceded  to  have  been  in  all 
respects  in  compliance  with  the  provision  of  section 
7116,  supray  except  that  the  name  of  said  Dorinda  J. 
Simons  does  not  appear  therein.  The  appeal  bond  was 
properly  conditioned  for  *^  securing  damages,  if  any, 
and  costs  and  the  prosecution  of  the  appeal. " 

The  statute  provides  that  the  signer  of  each  bond  shall 
be  bound  to  the  full  extent  contemplated  by  the  law  re- 
quiring the  same,  and  that  in  an  action  on  a  defective 
bond,  the  plaintiffs  may  suggest  the  defect  in  the  com- 
plaint and  recover  to  the  same  extent  as  if  such  bond 
were  perfect  in  all  respects.  Section  1235,  R.  S.  1894 ; 
Opp  V.  TenEych,  99  Ind.  846. 

In  the  case  last  cited,  which  was  an  action  on  an  ap- 
peal bond,  Judge  Zollars  said :  *  ^  The  force  and  effect 
of  this  section  is  to  cure  defects  and  supply  omissions  in 
the  class  of  bonds  named,  whether  the  defects  and  omis- 
sions be  of  form  or  substance,  and  to  hold  the  obligors, 
both  principals  and  sureties,  to  the  full  extent  of  the  law 
requiring  the  bond. " 

In  this  case  the  judgment  for  possession  was  in  favor 
of  both  appellees.  The  appeal  bond  expressly  provided 
for  the  payment  of  ^ '  accrued  rent. "  By  virtue  of  the 
appeal  Shroyer  held  the  possession  of  the  farm  and  the 
appellees  were  deprived  of  the  use  and  rental  of  said 
property  during  the  year  of  1893. 

Under  the  circumstances  disclosed  in  the  complaint, 
the  defect  in  the  bond,  growing  out  of  the  omission  of 
the  name  of  Dorinda  J.  Simons  therein,  will  be  re- 
garded as  cured  and  the  appellants  held  liable  to  the 
full  extent  of  the  statute  under  which  the  bond  was  exe- 
cuted. 

It  is  not  necessary  to  consider  the  motion  of  appellees 
to  dismiss  the  appeal,   nor  the  alleged  defect  in  the 
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assignment  of  errors.     On  the  facts  as  alleged,  if  true, 
the  appellees  were  entitled  to  recover.     The  only  error 
discussed  is  not,  in  our  opinion,  well  taken. 
Judgment  affirmed. 

Filed  March  25,  1896. 


No.  1,975. 

The  New  Pittsburgh  Coal  and  Coke  Company 

V.  Peterson. 

Appeal. — Decision. — Law  of  Case. — A  decision  on  appeal  is  conclu- 
sive on  a  second  appeal  involving  the  same  questions. 

Master  and  Servant.  —  Negligence.  —  Damages.  —  Fellow-servant 
Rule. — Mines  and  Mining. — A  foreman  in  a  mine  whose  duty  it  is 
to  employ  and  discharge  workmen,  direct  them  in  their  work,  look 
after  the  macliinery  and  direct  when  it  shall  run,  is  a  fellow-ser- 
vant wuth  a  workman  employed  by  him  while  the  two  are  cleaning 
the  sprocket  wheels  used  in  running  an  elevator  in  such  depart- 
ment ;  and  the  employer  is  not  liable  for  an  injury  to  such  work- 
man by  the  negligence  of  the  foreman  caused  by  the  failure  of  the 
latter  to  detach  endless  chains  used  in  running  the  elevator  as  it 
was  his  duty  to  do. 

From  the  Sullivan  Circuit  Court. 
J.  S.  Bays,  for  appellant. 
Reiley  &  Emison^  for  appellee. 

Eeinhard,  J. — This  is  the  second  appeal  in  this  cause. 
In  the  former  the  judgment  was  reversed  for  the  insuf- 
ficiency of  the  complaint  and  error  in  overruling  a  de- 
murrer thereto.  New  Pittsburgh  Coal  and  Coke  Co.  v, 
Peterson,  136  Ind.  398. 

After  the  reversal,  the  appellee  attempted  to  amend 
his  complaint  so  as  to  conform  to  the  view  of  the  Su- 
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preme  Court,  concerning  the  requirement  necessary  to 
make  it  sufficient.  After  the  filing  of  the  amended 
complaint  the  appellant  again  demurred.  The  court 
overruled  the  demurrer,  and  the  appellant  excepted  and 
assigns  the  ruling  as  error. 

Formerly  the  complaint  was  in  four  paragraphs.  The 
amended  complaint  contains  but  a  single  paragraph. 

It  is  urged  by  appellant's  counsel  that  in  the  respect 
in  which  the  original  was  held  defective,  the  amended 
complaint  is  equally  so.  If  this  be  true,  the  cause  must 
be  reversed,  for  the  ruling  on  the  former  appeal  is  the 
law  of  the  case  and  remains  so  throughout  all  subse- 
quent stages.  Elliott  App.  Proced.,  section  578.  It 
appears  from  the  averments  of  the  complaint  as  amended 
that  one  Gus  Lawrent  (called  Lawrence  in  the  former 
opinion)  was  a  foreman  in  charge  of  that  department  of 
the  mine  in  which  appellee  was  injured  while  at  work 
for  the  appellant ;  that  it  was  Lawrent's  duty  to  em- 
ploy and  discharge  the  workmen,  including  the  appellee, 
and  to  direct  them  in  their  work,  and  also  look  after 
the  machinery  and  keep  the  same  in  repair  and  running 
order,  and  direct  when  it  should  run  and  when  re- 
main idle;  that  appellant  had  a  coke  yard  in  which 
there  was  an  elevator,  which  was  composed  of  two 
wooden  upright  shafts  through  which  two  endless  chains 
passed,  to  which  were  attached  iron  brackets  passing 
over  sprocket-wheels  at  the  bottom  and  top  of  said  shafts, 
which  wheels,  at  the  bottom  of  the  shafts,  were  attached 
to  an  iron  axle  turned  by  means  of  a  chain  belt  attached 
to  the  engine  and  axle,  and  propelled  by  means  of  said 
engine ;  that  appellee  was  employed  to  work  in  said 
coke  yard  in  hauling  slack,  etc. ,  in  a  wheelbarrow,  at 
$1.25  a  day,  as  a  common  laborer,  and  was  wholly 
ignorant  of  the  uses  of  machinery  therein ;  that  said 
machine  was  not  under  the  control  of  said  Lawrent,  nor 
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did  he  have  any  control  over  the  engine  in  charge 
thereof,  but  that  said  Lawrent  could  have  easily  de- 
tached the  link  belt  which  moved  said  elevator  from  the 
axle,  all  of  which  facts  said  Lawrent  then  knew ;  that 
on  the  19th  day  of  February,  1889,  and  the  night  fol- 
lowing, it  was  exceedingly  cold,  and  water  carried  up 
in  the  iron  buckets  to  the  top  of  the  elevator,  froze  in 
said  sprocket-wheels  so  that  the  elevator  could  not  be 
used  by  reason  thereof,  and  on  the  morning  of  the  20th 
day  of  February,  1889,  said  Lawrent,  acting  for  the 
appellant,  ordered  the  appellee  to  go  with  him  to  the 
top  of  said  elevator  to  remove  said  ice  and  slack  there- 
from, so  that  appellant  could  proceed  with  the  business 
of  elevating  coal,  in  wliich  it  w;i3  engaged ;  that  by  the 
usual  method  of  conducting  appellant's  said  business^ 
the  engine  blew  a  whistle  at  7  o'clock  each  morning  as 
a  signal  for  all  of  the  employes  to  assemble  at  the  works 
and  place  themselves  in  readiness  for  said  business,  and 
said  engine  was  thereupon  at  liberty  to  be  started  by 
the  engineer  at  any  moment,  which  facts  said  Lawrent 
knew,  but  appellee  did  not  know,  nor  was  appellee  in- 
formed that  the  engine  was  at  Uberty  to  be  started 
before  the  hour  of  7:30  o'clock  A.  M.,  but,  on  the  con- 
trary, he  had  been  informed  by  other  employes  that  it 
did  not  start  before  that  hour,  at  which  time  the  engine 
again  blew  the  whistle ;  that  the  appellant  had  in  no 
way  informed  appellee  that  the  engine  would  be  started 
before  7:30  a.  m.,  upon  that  or  any  other  day;  that  in 
obedience  to  said  order  of  said  Lawrent,  at  the  hour  of 
7  o'clock  A.  M.,  on  said  day,  the  appellee  went  with  said 
Lawrent  to  the  top  of  said  elevator,  and,  by  his  order 
and  direction,  stood  with  his  toes  on  the  bottom  of  one 
of  said  iron  buckets  so  attached  to  said  endless  chains, 
and  his  heels  on  the  top  of  the  wooden  chute  just  op- 
posite said  bucket,  and  began  to  chop  and  remove  said 
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ice  and  frozen  slack  from  said  sprocket-wheels  with  a 
mattock,  provided  him  for  that  purpose  by  said  Law- 
rent,  while  the  latter  stood  upon  the  opposite  side  of 
said  sprocket-wheels,  and  there  in  like  manner  began 
to  remove  the  ice  and  frozen  slack  from  said  wheels ; 
that  while  they  were  so  engaged  in  said  work,  and  before 
the  hour  of  7 : 30  A.  M. ,  said  engine  was  started  by  the  ap- 
pellant without  any  notice  or  warning  to  the  appellee,  and 
the  endless  chains  and  buckets  were  suddenly  pulled 
downward  and  caught  appellee  between  the  side  of  the 
shaft  in  which  they  moved  and  one  of  said  iron  buckets, 
and  without  any  fault  of  appellee,  greatly  crushed,  bruised 
and  wounded  him ;  that  said  Lawrent  wholly  failed  to 
detach  the  chain  belt,  which  moved  said  endless  chain 
from  the  engine,  or  to  notify  the  engineer  or  any  other 
person  that  he  and  the  appellee  were  going  to  clean 
said  sprocket-wheels,  or  that  the  same  needed  to  be 
cleaned;  that  appellee  believed  and  had  the  right  to 
believe  that  said  engine  had  been  detached  from  said 
endless  chain,  or  that  the  engineer  had  been  notified 
said  sprpcket- wheels  were  about  to  be  cleaned;  that 
there  was  no  other  place  upon  which  appellee  could 
stand  and  do  the  work  in  which  he  was  engaged  than 
the  place  where  hei  then  stood ;  that  it  was  the  duty  of 
said  Lawrent,  under  and  by  virtue  of  the  authority  so 
entrusted  to  him  by  the  appellant,  before  he  directed 
appellee  to  do  said  work,  to  detach  said  endless  chains 
from  said  engine,  or  to  notify  the  engineer  in  charge 
thereof  that  appellee  was  about  to  do  said  work,  or  to 
notify  appellee  that  said  engine  was  liable  to  be  in  mo- 
tion before  7:30  o'clock  A.  M.,  but  that  said  Lawrent 
wholly  failed  to  do  any  of  said  acts ;  that  appellee  be- 
lieved, and  had  a  right  to  believe,  that  said  Lawrent 
and  the  appellant  would  provide  for  the  safety  of  appel- 
lee while  so  engaged  in  said  work,  and  therefore  made 
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no  examination  nor  inquiry  to  learn  if  such  provisions 
had  been  made  for  bis  safety ;  that  so  long  as  said  end- 
less chains  were  not  moving  there  was  no  danger  at- 
tending the  work,  but  that  it  could  not  be  performed  at 
all  when  they  were  in  motion,  and  said  Lawrent  well 
knew  this  fact ;  that  it  was  no  part  of  the  work  in  which 
appellee  had  been  employed  to  clean  said  sprocket- 
wheels,  and  he  had  no  knowledge  of  the  danger  attend- 
ing the  same  before  he  was  injured,  but  that  said  Law- 
rent  well  knew  the  hazardous  work  it  was,  but  failed 
to  inform  appellee  of  that  fact. 

In  the  former  opinion  it  was  held  that  the  complaint, 
as  then  framed,  counted  upon  negligence  in  not  delay- 
ing the  starting  of  the  machinery  while  Peterson  was 
in  the  elevator.  This,  it  was  decided,  was  the  negligence 
of  Lawrent  and  not  of  the  appellant. 

It  was  there  also  declared  that  the  only  allegation  of 
Lawrent's  relation  to  the  master  was  that  he  (Lawrent) 
was  the  appellant's  agent  with  full  authority  ' '  to  con- 
trol the  work  of  and  to  employ  and  discharge  the  plain- 
tiff from  his  employment,  as  well  as  other  servants  of 
said  defendant."  It  was  held  that  ''the  questions  of 
rank  and  of  power  to  employ  servants  are  not  control- 
ling in  the  consideration  of  the  relation  of  Lawrent  to 
the  appellant,"  but  that  *'the  controlling  consideration 
is  whether  that  act  or  omission  is  one  arising  from  a 
duty  owing  by  the  master  to  the  servant,  the  discharge 
of  which  duty  is  entrusted  by  the  master  to  the  negli- 
gent servant." 

In  the  complaint  now  under  consideration  the  only 
averments  of  any  materiality,  concerning  the  alleged 
negligent  acts  of  Lawrent  and  the  relation  he  sustained 
to  appellant,  in  addition  to  those  contained  in  the  origi- 
nal complaint,  are  that  Lawrent  failed  to  detach  the 
endless  chains  from  the  engine,  and  that  it  was  his  duty 
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to  do  SO.  Are  these  additional  allegations  sufficient  to 
take  the  case  out  of  the  rule  applying  to  cases  of  fellow- 
servants,  as  laid  down  in  the  opinion  of  the  Supreme 
Court  on  the  former  appeal  ? 

As  was  said  by  this  court  in  a  recent  case  concerning 
the  rule  in  such  cases :  ''It  is  the  duty  of  the  master 
to  provide  his  servants  with  safe  working  places;  to 
provide  for  their  use  safe  machinery,  appliances,  tools 
and  implements ;  to  provide  safe  materials,  *  *  careful 
and  competent  fellow-servants ;  to  keep  machinery,  tools 
and  implements  in  repair,  and  working  places  in  safe 
condition ;  to  take  notice  of  the  liabiUty  of  machinery 
and  appliances  to  wear  out  and  become  defective  with 
age  and  use ;  to  instruct  the  young  and  inexperienced 
servants  as  to  their  duties,  and  warn  them  of  danger  and 
how  to  avoid  it ;  to  regulate  and  so  conduct  his  business 
that  his  servants  may  be  the  least  exposed  to  danger, 
and  to  do  nothing  by  which  the  danger  to  his  servants 
may  be  unnecessarily  augmented."  Cole  Bros.  v. 
Wood,  11  Ind.  App.  37,  48. 

In  the  present  case  it  is  not  the  theory  of  the  com- 
plaint that  the  appellant  was  negligent  in  the  perform- 
ance of  any  of  these  duties.  There  is  consequently  no 
question  as  to  a  failure  to  provide  a  safe  place  to  work, 
or  allowing  any  portion  of  the  machinery  to  remain  out 
of  repair,  or  to  provide  a  competent  person  to  perform 
the  acts,  the  omission  of  which  is  relied  upon  as  con- 
stituting the  negligence  in  this  case.  The  theory  of  the 
complaint  is  that  Lawrent  was  a  vice-principal,  whose 
duty  it  was  to  order  the  appellee  to  perform  the  work  in 
which  he  was  engaged  when  injured  ;  that  he  did  order 
him  to  do  so ;  that  such  work  was  extremely  perilous 
because  appellee  was  required  to  stand  upon  the  buckets 
attached  to  the  machinery  when  the  engine  was  likely 
to  start  at  any  time  ;    that  the  danger  could  have  been 
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avoided  had  Lawrent  delayed  the  starting  of  the  engine, 
or  detached  the  endless  chains,  or  warned  the  appellee, 
as  he  was  in  duty  bound  to  do,  that  the  engine  was 
about  to  start,  although  it  is  also  shown  that  Lawrent 
had  no  control  over  the  engineer. 

The  fact  that  Lawrent  was  a  superintendent  or  boss 
in  the  department  in  which  he  and  appellee  were  at 
work  in  cleaning  the  wheels,  did  not  necessarily  make 
bim  a  vice  principal  in  the  performance  or  omission  of 
the  acts  which  it  is  alleged  were  the  cause  of  appellee's 
injuries.  Appellee  and  Lawrent  were  fellow  servants 
in  the  work  of  cleaning  the  sprocket  wheels.  Lawrent, 
it  is  true,  also  had  other  duties  assigned  him,  but  they 
were  not  such,  according  to  the  holding  upon  the 
former  appeal,  as  might  not  have  been  delegated  to  any 
other  servant  by  the  appellee.  This  court  has  had 
occasion  to  give  construction  to  the  decision  of  the 
Bupreme  Court  rendered  on  the  former  hearing,  and  in 
doing  so,  Lotz,  J. ,  speaking  for  a  majority  of  the  coxirt, 
said:  "The  acts  that  increased  his  [Peterson's]  peril, 
were  starting  the  machinery,  coupled  with  the  failure 
to  give  him  warning.  Both  of  these,  the  starting  of 
the  machinery  and  the  failure  to  warn,  are  such  acts  as 
usually  and  naturally  devolve  upon  a  fellow  servant. " 
Cole  Brothers  v.  Woodj  supra^  p.  60. 

Nothing  has  been  added  by  the  amendment  to  the  com- 
plaint that  changes  the  statement  of  facts  so  as  to  take  the 
case  out  of  the  rule  applicable  to  fellow-servants  as  laid 
down  by  the  Supreme  Court  on  the  former  appeal.  The 
additional  duty  alleged  to  have  devolved  upon  Lawrent, 
viz :  that  of  unfastening  the  chains,  was  of  the  same  char- 
acter as  those  alleged  to  have  devolved  upon  him  in  the 
original  complaint.  When  the  appellant  had  provided 
a  competent  person,  such  as  Lawrent,  to  perform  these 
acts,  it  had  done  all  the  law  demanded  at  its  hands. 


NOVEMBER  TERM,  1895— Vol.  14.         641 

Crumrine  v.  Estate  of  Crumrine. 

The  appellant  could  not  be  held  to  know  or  anticipate 
that  Lawrent  would  fail  in  the  proper  performance  of 
the  duties  entrusted  to  him. 

The  court,  therefore,  erred  in  overruling  the  demur- 
rer to  the  amended  complaint. 

Judgment  reversed. 

Filed  March  26,  1896. 


No.  1,849. 

Crumrine  v.  Estate  of  Crumrine. 

Evidence. — Sufficiency. — Special  Finding. — ^A  finding  that  a  note  ex- 
ecuted by  a  married  woman  and  her  husband  to  their  son  was 
without  consideration,  and  merely  as  surety  as  to  her,  is  sustained 
by  evidence  of  the  payee  that  he  had  charged  nothing  to  her  account 
before  the  execution  of  the  note,  and  that  he  was  unable  to  state 
any  work  he  had  done  for  her. 

Same. — Sufficiency. — SpecicU  Finding. — Note. — Title. — ^A  finding  that 
a  note  executed  by  plaintiff  to  his  father  belonged  to  his  mother,  is 
sustained  by  evidence  that  it  was  in  the  latter*s  possession  at  her 
death,  a  few  months  after  that  of  the  father,  and  that  plaintiff  was 
her  administrator,  listed  the  note  as  hers,  caused  it  to  be  appraised 
as  such,  and  so  held  it  at  the  time  of  the  trial. 

Sahe. — Concert  of  Action. — Claims  against  Estate. — Evidence  that 
two  brothers  of  plaintiff  had  each  filed  a  claim  against  the  estate  of 
their  father  and  mother  for  taking  care  of  them  during  part  of  the 
time  in  which  plaintiff  testified  that  he  was  working  for  his  mother, 
is  admissible,  where  the  circumstances  show  that  all  three  wer» 
acting  together  to  recover  claims  against  the  estate. 

Hew  Trial. — Newly  Discovered  Evidence. — Diligence. — ^A  new  trial 
for  newly  discovered  evidence  is  properly  refused  for  want  of  dili- 
gence where  the  affidavit  of  the  alleged  newly  discovered  witness 
states  that  he  knows  the  facts  to  which  he  will  testify  because  he 
worked  with  the  party  making  the  motion. 

PltOMissoBY  Note. — Transfer. — ^A  valid  transfer  of  a  note  may  be 
made  after  the  death  of  the  payee. 

Vol.  14—41 
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Samb. — Signature  to. — A  note  is  signed  by  its  maker  where  she  writes 
her  own  name  thereto,  or  it  is  written  by  another  in  her  presence 
and  by  her  direction,  either  with  or  without  her  mark. 

Instruction  to  ';Jury. — WTien  Properly  Refused. — ^An  instruction 
which  as  written  does  not  accurately  state  the  law  is  properly 
refused. 

Same. — Burden  of  Proof. — Signature  to  Note. — ^An  instruction  that 
it  devolved  on  plaintiff  to  show  that  the  deceased  signed  and  de- 
livered the  note  on  which  suit  is  brought  is  projier  where  the  burden 
of  proving  the  execution  of  such  note  rests  upon  him. 

Intbrbot.— iVbte. — When  Alloioabte. — Interest  is  properly  allowed 
upon  a  note  from  its  maturity,  although  it  does  not  specifically  call 
for  interest. 

Appellate  Procedure. — Bill  of  Exceptions. — Affidavits. — New 
Trial. — The  trial  court  does  not,  by  incorporating  in  a  bill  of  excep- 
tions affidavits  used  on  a  motion  for  new  trial,  thereby  adopt  them 
as  his  own  so  as  to  establish  the  truth  of  the  facts  therein  set  forth. 

From  the  Wabash  Circuit  Court. 

H.  C.  Pettity  for  appellant. 

A,  H.  Plummer  and  C.  Flinn^  for  appellee. 

Gavin,  C.  J. — ^Appellant  being  the  administrator  of 
the  estate  of  Susannah  Crumrine,  his  mother,  filed  a 
claim  against  it  upon  a  note  reading  as  follows  : 

"Wabash,  Ind.,  June  2,  1886. 
"After  our  death  we  promise  to  pay  to  the  order  of 
Joel  Crumrine,  $500,  with  6  per  cent,  interest  until 
paid.  Jacob  Crumrine. 

** Susannah  Crumrine." 

In  addition  to  this,  appellant  claimed  $69.20,  as  due 
upon  an  account.  An  answer  of  general  denial  was 
filed  together  with  special  answers  of  want  of  consider- 
ation, coverture  and  suretyship,  and  set-off  based  upon  a 
note  of  $100,  executed  by  appellant  to  Jacob  Crumrine, 
September  18, 1891,  and  by  him  in  his  lifetime  assigned 
by  delivery  to  Susannah.  A  trial  by  jury  resulted  in  a 
general  verdict  in  favor  of  appellee  for  $68.     The  var- 
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ious  causes  for  reversal  argued  here  arise  ui)on  the 
motion  for  new  trial. 

There  was  evidence  to  show  the  following  state  of 
facts:  Jacob  and  Susannah  Crumrine  were  husband 
and  wife.  They  lived  in  Ohio  until  1884,  when  they 
moved  to  Wabash  county,  Indiana.  They  had  seven 
children,  of  whom  appellant  Henry  and  Samuel  Crum- 
rine and  a  daughter,  Mrs.  Vamer,  were  the  younger. 
About  1868  or  1870,  appellant  moved  to  Indiana.  Jacob 
owned  the  farm  and  a  mill  in  Ohio,  and  also  the  land 
purchased  in  Indiana,  until,  in  1886,  the  Indiana  land 
was  transferred  to  Susannah,  who  up  to  that  time  had 
owned  no  land.  Appellant  worked  upon  his  father's 
farm  and  mill  in  Ohio,  and  did  some  work  upon  the 
farm  in  Indiana.  Prior  to  the  execution  of  the  note 
sued  on,  appellant  had  kept  no  account  against  his 
father  and  mother  for  work  and  labor  done. 

Upon  examination  of  appellant  under  the  statute,  it 
was  disclosed  that  the  $500  note  was  given  in  renewal 
of  a  $400  note.  He  was  then  asked,  ' '  Who  signed  the 
first  note  for  which  this  one,  you  say,  was  given  in 
renewal?"     He  made  answer,  "Jacob  Cnmirine." 

He  was  also  asked: 

**  Quest.  What,  if  anything,  did  your  mother  Susan- 
nah Crumrine  owe  you  at  the  time  of  the  execution  and 
delivery  of  the  note  to  you,  which  you  have  filed  as  a 
claim  against  her  estate?"  ''Ans.  I  had  charged  her 
no  account.  She  simply  gave  me  the  note,  or  father 
and  mother  gave  me  the  note,  and  said  it  was  for  what 
they  owed  me."  He  said  further:  ''I  knew  I  had  done 
a  good  deal  of  work  for  her  and  father. " 

"Quest.  Name  a  single  thing  that  you  had  done  for 
your  mother  at  that  time  that  you  hadn't  been  paid  for." 
**Ans.     I  don't  know  that  I  can." 

There  is  evidence  that  the  makers  of  the  note  both 
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stated  that  this  and  other  notes  given  to  other  children 
about  the  same  time  were  given  for  what  they  owed  the 
payees  for  work  done  for  them.  Also  that  the  appellant 
stated  that  the  note  was  given  to  make  him  even  with 
the  older  children  who  had  received  more  than  he  had. 

Taking  these  facts  and  the  other  circumstances  8ur> 
rounding  the  transactions,  we  are  of  opinion  that  the 
jury  was  authorized  to  find  that  as  to  Susannah  Cnim- 
rine the  note  was  executed  without  any  consideration 
and  merely  as  surety.  The  jury  might  rightfully  have 
found  that  Susannah  never  was  imder  any  legal  liability 
to  pay  for  the  work  done,  even  if  the  father  was.  Jacob 
Crumrine  died  in- the  spring  of  1893,  and  Susannah,  in 
the  fall  of  the  same  year.  The  $100  note  was  in  the 
possession  of  Susannah  at  the  time  of  her  death.  One 
son  was  administrator  of  Jacob's  estate.  He  had  knowl- 
edge of  the  execution  of  the  $100  note  to  Jacob,  but 
made  no  claim  for  it  nor  any  inquiry  about  it.  The 
appellant  was  the  administrator  of  his  mother's  estate 
and  listed  the  $100  note  as  hers,  caused  it  to  be 
appraised  as  such  and  so  held  it  at  the  time  of  the  trial. 
Under  these  circumstances  the  jury  was  authorized  in 
a  suit  against  appellant  to  find  that  she  was  the  owner 
of  the  note. 

The  evidence  of  appellant's  account  was  not  suffi- 
ciently clear  and  definite  to  authorize  us  to  say  that  it 
was  all  proven  absolutely  and  without  dispute.  We  are, 
therefore,  of  opinion  that  the  verdict  was  not  for  too 
large  an  amount. 

Appellant  sought  a  new  trial  that  he  might  prove  by 
one  Madison  Crumrine,  that  in  1868,  1869  and  1870^ 
appellant  worked  as  a  hand  for  his  father  and  mother 
in  Ohio.  The  affidavit  of  the  witness  states  that  he 
knows  the  facts  because  he  worked  along  with  appellant. 
If  he  did,  appellant  ought  certainly  to  have  been  aware 
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of  the  fact  and  should  have  inquired  of  him  concerning 
his  knowledge  of  the  matters  involved.  It  is  clear  that 
no  diligence  is  shown.  Huntington  White  Lime  Co. 
V.  Mockj  14  Ind.  App.  221;  East  v.  -JfcZee,  14  Ind. 
App.  45. 

The  circumstances  of  this  case  were  peculiar.  The 
three  brothers  with  claims  on  notes  evidently  executed 
as  part  of  one  system  were  plainly  acting  together.  They 
were  supporting  by  their  evidence  each  other's  claims. 
Taking  it  all  in  all,  and  in  the  light  of  the  restrictions 
as  to  its  influence  laid  down  by  the  instructions,  there 
was  not  harmful  error  in  permitting  proof  on  cross- 
examination  that  one  of  them  had  filed  a  claim  of 
$3,100  for  taking  care  of  the  old  folks  during  a  part 
of  the  period  in  which  the  witness  was  testifying  that 
appellant  was  working  for  his  mother. 

For  the  same  reasons  and  possibly  others,  there  was 
no  error  in  admitting  evidence  of  the  existence  of  the 
other  notes  claimed  by  the  two  brothers. 

We  are  not  in  accord  with  appellant's  position  that  it 
was  essential  to  prove  a  transfer  of  the  $100  note  by 
Jacob  Crumrine  in  his  lifetime.  The  court  instructed 
the  jury  that  it  was  essential  to  show  a  transfer  of  the 
note  to  Susannah  in  her  lifetime.  If  Susannah  owned 
the  note  at  the  time  of  her  death,  that  was  sufficient 
whether  she  acquired  it  before  or  after  Jacob's  death. 
Any  want  of  harmony  between  the  proof  and  averment 
would  be  a  mere  variance  and  not  a  failure  of  proof. 
Steinke  v.  Bentley^  6  Ind.  App.  663. 

The  instruction  presented  by  appellant  was  rightly 
rejected.  When  the  instruction  as  written  does  not 
accurately  state  the  law,  it  may  be  refused.  Rogers  v. 
Ley  den,  127  Ind.  50. 

Appellant  had  no  just  cause  for  complaint  that  the 
court  instructed  the  jury  that  it  devolved  upon  the 


646        APPELLATE  COURT  OP  INDIANA, 

Crumrine  v.  Estate  of  Cnunrine. 


appellant  to  show  that  the  deceased  signed  and  delivered 
the  note.  The  burden  was  upon  him  to  prove  the  exe- 
cution o£  the  note.  Its  execution  implies  both  a  sign- 
ing and  a  delivery.     Nicholson  v.  Comhs^  90  Ind.  515. 

The  note  was  * '  signed "  by  the  maker  if  she  either 
wrote  her  own  name  thereto,  or  if  it  was  written  by 
another  in  her  presence  or  by  her  direction,  either  with 
or  without  her  mark.  Nye  v.  Lowry,  82  Ind.  316; 
Carver  v.  Carver^  97  Ind.  497;  section  240,  subd.  9,  R. 
S.  1894. 

The  adverse  theories  of  appellant  and  appellee  as  to 
the  consideration  of  the  note,  whether  given  for  work 
and  labor  or  merely  to  equalize  appellant  with  the  other 
children  and  for  love  and  affection,  and  whether  or  not 
it  was  a  mere  gift,  or  whether  deceased  was  surety, 
were  all  properly  involved  by  the  issues,  and  were,  as 
we  construe  the  charges,  fairly  and  clearly  submitted  to 
the  jury.  We  do  not  think  the  jury  could  under  them 
have  failed  to  give  appellant  his  just  dues,  had  it  found 
with  him  upon  the  material  questions  of  fact. 

Interest  was  properly  allowed  upon  the  $100  note 
from  its  maturity,  even  though  it  did  not  si)ecifically 
call  for  interest.  The  instruction  criticised  does  not 
purport  to  deal  with  the  account  nor  lay  down  the  rule 
for  the  measure  of  the  damages  thereon. 

The  fourth  instruction  when  fairly  construed  does  not 
mean  that  if  the  deceased  was  a  married  woman  at  the 
time  of  the  execution  of  the  note  it  was  unenforceable 
unless  she  received  some  consideration  therefor  at  that 
timey  but  simply  that  it  was  unenforceable  if  she  received 
no  consideration  therefor  at  all. 

One  cause  for  new  trial  is  based  upon  improper  state- 
ments and  comments  made  by  counsel  during  argument. 
The  facts  upon  which  this  cause  is  founded  are  in  no 
way  presented  to  us  other  than  by  the  affidavits  accom- 
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panying  the  motion  for  a  new  trial  which  are  properly 
incorporated  in  the  biU  of  exceptions.  The  judge,  how- 
ever, does  not  certify  to  their  correctness,  nor  does  the 
fact  that  any  objection  was  made  at  the  time,  or  any 
exception  taken,  appear  other  than  by  the  affidavits. 
The  judge  did  n^t  brincorporating  the  affidavits  in  the 
bill  thereby  adopt  their  statements  as  his  own. 

No  available  error  can,  therefore,  be  predicated  upon 
this  cause.  Choen  v.  State^  85  Ind.  209 ;  Buscher  v. 
Scully,  107  Ind.  246  ;  Ahlendorf  v.  First  NaVl  Bank, 
6  Ind.  App.  316  ;  2  Elliott  Gen.  Pr.,  section  695. 

Upon  an  examination  of  the  entire  record,  we  are 
strongly  impressed  with  the  belief  that  appellant's  cause 
was  fairly  tried  and  rightly  determined. 

Judgment  affirmed. 

Filed  March  27,  1896. 


No.  1,909. 

Chicago  &  South  Eastern  Railway  Company 

v,  Staton. 

Apfellatb  Procedure. —  Waiver  of  Error, — An  alleged  error  is 
waived  by  failure  to  discuss  it 

Bill  of  Exceptions. — Timef(yr  FUing,-^  Filing  at  Folloioing  Term. — 
Eecord. — A  bill  of  exceptions  cannot  be  considered  on  appeal  where 
it  was  filed  at  the  term  following  that  at  which  the  motion  for  new 
trial  was  overruled  and  final  judgment  rendered,  and  leave  was 
neither  asked  nor  given  to  file  the  bill  beyond  the  term. 

From  the  Clinton  Circuit  Court. 

W,  B.  Crawford  and  U,  C.  Stover,  for  appellant. 

S.  B,  Artman  and  J.  L,  Lewis,  for  appellee. 
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Davis,  J. — ^This  was  an  action  instituted  by  appellee 
against  appellant  to  recover  for  building  a  fence  along 
appellant's  right  of  way  under  the  provisions  of  section 
6324,  E.  S.  1894. 

The  court  made  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon  in  favor  of  appellee. 

Judgment  rendered  was  against  the  appellant. 

The  f  oUowing  errors  are  assigned  in  this  court : 

1.  That  the  complaint  does  not  contain  sufficient 
facts  to  constitute  a  good  cause  of  action  against  this 
appellant.  ' 

2.  The  lower  court  erred  in  overruling  appellant's 
motion  to  strike  out  certain  parts  of  the  special  finding 
of  facts. 

8.  The  lower  -court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

The  first  two  errors  have  been  waived  by  the  failure 
to  discuss  them. 

The  only  question  discussed  is  as  to  the  sufficiency  of 
the  evidence.  Counsel  for  the  appellee  insist  that  the 
evidence  is  not  in  the  record. 

The  judgment  was  rendered  on  the  20th  of  December, 
the  fortieth  day  of  the  November  term,  1894,  of  the 
Clinton  Circuit  Court. 

On  the  same  day  the  appellant's  motion  for  a  new 
trial  was  overruled,  to  which  ruling  of  the  court  the 
appellant  excepted.  The  record  does  not  disclose  that 
any  time  was  granted  in  which  to  file  bill  of  exceptions. 

Afterwards,  on  the  16th  of  January,  the  eighth  judi- 
cial day  of  the  January  term,  1896,  of  said  court,  a  bill 
of  exceptions  containing  the  evidence  was  filed. 

In  other  words  the  bill  of  exceptions  was  not  filed  at 
the  term  at  which  the  motion  for  the  new  trial  was 
overruled  and  final  judgment  rendered,  and  leave  was 
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never  asked  nor  given  to  file  the  bill  of  exceptions 
beyond  the  term. 

The  rule  has  been  long  settled  that  a  bill  of  excep- 
tions containing  the  evidence  can  only  be  filed  after  the 
expiration  of  the  term  in  which  the  judgment  was  ren- 
dered and  the  motion  for  a  new  trial  overruled,  upon 
the  express  authority  granted  by  the  court  in  term  time 
to  the  party  desiring  to  avail  himself  of  this  right,  and 
that  such  warrant  must  appear  from  the  court's  record, 
and  in  the  absence  of  a  showing  by  the  record  of  such 
special  leave,  the  bill  of  exceptions  containing  the  evi- 
dence filed  after  the  expiration  of  the  term  in  which  the 
motion  for  a  new  trial  was  overruled  and  the  judgment 
rendered  is  no  part  of  the  record.  DePauw  University 
V.  Smithj  11  Ind.  App.  313. 

The  evidence  is  not  in  the  record. 

Judgment  afiormed. 

FUed  March  27,  1896. 


No.  2,028. 
VAUaHTMAN  v.    ThE   TOWN  OF  WATERLOO. 

Mttnioipal  CJorporation. — Town. — Negligence. — Liability. — Legidor 
live  and  Judicial  Acts. — Ministerial  Acts. — A  town  is  not  liable 
for  negligence  in  the  performance  of  a  duty  which  is  legislative  or 
judicial,  or  in  failing  to  perform  such  duty  ;  but  it  is  liable  for  the 
negligent  exercise  of  privileges  granted,  and  for  neglect  to  per- 
form ministerial  duties. 

Same. — Town. — Liability  for  Acts  of  Marshal  in  Making  Arrest. — 
Penal  Ordinance. — A  town  is  not  liable  for  the  acts  of  an  officer  in 
making  an  arrest  for  violation  of  a  x>enal  ordinance  prohibiting  the 
running  of  hacks  within  the  limits  of  the  town  by  an  unlicensed 
person. 

Samb.  —  TotOTi,  Agreement  to   Indemnify   its  Marshal.  —  Arrest.  — 
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Penal  Ordinance. — A  mtinicipal  corporation  cannot  be  held  liable 
on  an  agreement  to  indemnify  an  officer  for  performing  his  duty  by 
making  an  arrest  for  yiolation  of  a  penal  ordinance  of  such  corpor- 
ation. 
QjLW^—Tofum  Marshal,^' Arrest. — False  Imprisonment^  Default — 
Liability  of  City  on  Agreement  to  Indemnify. — ^An  officer  who  lias 
failed  to  defend  an  action  against  him  for  making  an  arrest  for 
violation  of  a  valid  ordinance,  cannot  recover  the  amount  of  a 
judgment  rendered  against  him  from  the  town  passing  such 
ordinance,  on  the  ground  that  it  had  agreed  to  indemnify  and 
defend  him. 

From  the  De  Kalb  Circuit  Coxirt. 

•7.  E.  RosBy  J.  H.  Rose  and  C  M.  Phillips,  for 
appellant. 

J.  F.  S human  and*  C  A.  O.  McClelland  for  appellee. 

Ross,  J. — In  the  year  1890,  the  appellee  had  in  force 
an  ordinance  to  regulate  and  control  the  driving  of 
hacks  and  other  vehicles  over  and  upon  the  streets  of 
said  town,  and  making  it  a  misdemeanor  for  the  owner 
of  any  hack  or  other  vehicle  to  carry  passengers  for 
hire  within  the  incorporated  limits  of  said  town  without 
first  procuring  a  license  so  to  do.  Said  ordinance  also 
made  it  the  duty  of  the  marshal  of  said  town  to  arrest 
all  i)ersons  found  running  hacks  or  other  vehicles 
and  carrying  passengers  for  hire  within  said  limits  who 
had  not  first  procured  such  license.  The  appellant,  who 
was  the  elected  and  acting  marshal  of  said  town,  in 
October,  1890,  arrested  one  Joseph  Crayes,  for  a  viola- 
tion of  said  ordinance,  and  subsequently  said  Crayes 
sued  and  recovered  judgment  against  appellant  for  false 
imprisonment  on  account  of  such  arrest.  The  appellant 
brought  this  action  against  appellee  to  recover  back 
from  it  the  amount  of  said  judgment,  which  he  was 
compelled  to  pay.  In  his  complaint,  after  alleging  the 
passage  of  the  ordinance  and  the  terms  of  the  same,  he 
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avers  that  before  making  the  arrest  he  reported  to  the 
appellee  that  said  Crayes  would  resist  the  enforcement 
of  the  ordinance  upon  the  theory  that  the  town  had  no 
authority  to  pass  such  an  ordinance  and  that  thereupon 
appellee,  "by  her  board  of  trustees,  duly  promised  and 
agreed"  with  appellant  that  if  he  would  make  the 
arrest,  appellee  would  prosecute  said  Crayes  and  would 
save  appellant  "harmless  and  would  pay  him  for  all 
costs,  trouble  and  expense  which  he  might  be  put  to  by 
reason  of  commencing  said  action;  that  if  said  Crayes 
would  sue  him  for  making  said  arrest,  the  defend- 
ant (  appellee )  would  defend  "  him  and  pay  all  costs  and 
damages  which  he  might  incur  by  reason  of  said  arrest ; 
that  in  consideration  of  and  relying  upon  said  promise 
and  agreement  of  appellee,  appellant  made  the  arrest 
on  a  warrant  duly  issued  by  one  Oliver  P.  Smith,  a 
duly  qualified  justice  of  the  peace,  etc. 

A  municipal  corporation  is  a  body  corporate  and 
politic,  created  by  the  law  and  invested  with  special 
powers  relating  particularly  to  the  government  of  its 
own  local  affairs.  East  Tennessee  University  v.  May  or  ^ 
etc.,  6  Baxt.  (Tenn.)  166;  Philadelphia  v.  Fox,  6^ 
Pa.  St.  169;  Mayor  of  Nashville  v.  Ray,  19  Wall. 
(U.  S.)  468. 

Judge  Dillon  in  his  work  on  Municipal  Corporations 
(4:th  Ed.),  section  20,  defines  them  to  be  *' the  incorpor- 
ation by  the  authority  of  the  government  of  the  inhabi- 
tants of  a  particular  place  or  district,  and  authorizing 
them  in  their  corporate  capacity  to  exercise  subordinate 
specified  powers  of  legislation  and  regulation  with 
respect  to  their  local  and  internal  concerns.  This  power 
of  local  government  is  the  distinctive  purpose  and  dis- 
tinguishing feature  of  a  municipal  corporation  proper.' 

And  in  Board,  etc.,  v.  Mighels,  7  Ohio  St.  109,  the 
court  says :     '^  Municipal  corporations  proper  are  called 
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into  existence,  either  at  the  direct  solicitation  or  by  the 
free  consent  of  the  persons  composing  them,  for  the 
promotion  of  their  own  local  and  private  advantage  and 
convenience." 

In  many  jurisdictions  the  word  '* municipal"  is 
applied  to  any  and  all  subdivisions  of  the  State  without 
any  distinction,  and  for  that  reason  expressions  of  the 
courts  in  cases  where  all  of  such  subdivisions  are  recog- 
nized simply  as  political  subdivisions  of  the  State,  are 
inapplicable;  whereas,  in  this  State,  cities  and  towns  are 
bodies  corporate  and  politic  with  many  of  the  general 
powers  of  private  corporations.  Their  powers  are  not 
inherent,  but  are  such  only  as  are  specially  granted  by 
the  law  under  which  they  are  created.  And  their  lia- 
bility, while  greater  than  that  of  a  county,  which  is 
merely  an  involuntary  subdivision  of  the  State  itself,  is 
not  as  great  as  that  of  an  individual,  or  of  a  private 
corporation.  They  are  created  mainly  for  the  interest, 
advantage  and  convenience  of  the  locality  and  its  peo- 
ple, and  they  have  both  duties  and  privileges,  and  for 
negligence  in  the  performance  of  any  duty  whether 
legislative,  judicial  or  discretionary  in  its  nature,  or  for 
a  failure  to  perform  such  duty,  no  liability  attaches,  but 
for  negligence,  resulting  in  injury,  arising  from  the 
exercise  of  the  privileges  granted,  or  from  neglect  to 
perform  a  duty  ministerial  in  its  nature,  they  are  liable 
in  damages.  Faulkner  v.  City  of  Aurora^  85  Ind. 
130;  City  of  Lafayette  v.  Timherlake,  88  Ind.  330; 
City  of  Anderson  v.  East,  117  Ind.  126  (2  L.  E.  A.  712). 

The  controlling  question  in  this  case  is,  could  the 
appellee  be  held  responsible  for  the  arrest  of  Crayes, 
had  suit  been  brought  against  it  therefor?  If  it  could, 
then  there  would  be  no  injustice  in  compelling  it  to 
reimburse  appellant.     But  if  appellee  would  not  have 
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been  liable  to  Crayes,  no  liability  exists  against  it  in 
favor  of  appellant. 

''Cities  and  towns  incorporated  under  the  laws  of 
this  State  have  two  general  classes  of  functions,  which 
may  be  denominated  governmental  and  domestic  or  cor- 
I)orate."  Town  of  Laurel  v.  Blue,  1  Ind.  App.  128. 
And  ' '  oflBcers  appointed  to  execute  the  laws  and  ordin- 
ances are  not  agents  engaged  in  corporate  duties,  but 
are  public  officers  appointed  at  the  command  of  the 
Legislature  by  the  corporate  authorities.  There  is  no 
more  reason  for  holding  cities  responsible  for  the  wrongs 
of  police  officers  than  there  is  for  holding  counties  or 
townships  responsible  for  the  torts  of  sheriffs  and  con- 
stables. "     City  of  Lafayette  v.  Timherldke^  supra. 

It  is  clear  from  the  allegations  of  the  complaint  that 
at  the  time  of  the  arrest  the  appellant  was  acting  as 
.marshal  of  the  town  of  Waterloo,  and  in  making  the 
arrest  he  was  obeying  the  mandate  of  a  court  of  law, 
and  performing  his  duties  as  such  marshal  in  attempt- 
ing to  enforce  a  penal  ordinance.  While  in  the  per- 
formance of  such  duties  he  was  acting  for  the  public  in 
the  performance  of  a  duty  imposed  by  law,  and  not  act- 
ing in  the  sense  of  an  agent  or  representative  of  the 
town  in  its  domestic  or  corporate  capacity.  The  ordin- 
ance under  which  appellant  made  the  arrest  was  in  the 
nature  of  a  police  regulation  and  power  to  enact  it  is 
si)ecially  conferred  as  necessary  to  the  good  government 
of  the  town.  To  enforce  it  was  a  duty  the  appellant 
owed  the  public  and  for  his  acts,  while  performing  such 
duty,  the  town  was  not  liable. 

But  it  is  insisted  that  inasmuch  as  the  enforcement 
of  the  ordinance  in  question  was  for  the  benefit  of  the 
town,  in  that  the  fund  derived  by  way  of  fines  or  pen- 
alties inured  to  it  as  sole  beneficiary,  the  ordinance 
80  far  partook  of  the  nature  of  a  privilege  that  the  town 
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agreement  to  repay  the  same  in  a  county  order  for  the  amount 
thereof  may  be  required  to  pay  the  same  in  money,  where  he  fails 
to  deliver  the  order  aooording  to  his  agreement. 

Harmt.rss  Error. —Demurrer  to  Arunver. — Siistaining  a  demurrer 
to  a  paragraph  of  answer  is  not  available  error  where  the  evidence 
in  support  thereof  was  admissible  under  the  general  denial. 

BAXR.—Eefu8ing  Leave  to  File  Motion, — Leave  Svbseguently  Oranted. 
—Refusal  to  allow  defendant  to  file  a  written  motion  requesting 
oertain  special  findings  of  fact  to  be  made,  is  not  prejudicial  error, 
where  the  court  offered  to  allow  him  to  file  the  same  thereafter  and 
he  refused  to  do  so. 

iSviDENCB. — Parol. — Explaining  Written  Beceipt. —  Parol  evidence 
is  admissible  to  explain  an  instrument  in  the  nature  of  a  receipt. 

From  the  Noble  Circuit  Court. 

T.  M.  Eells  and  H.  O.  Ztmmermany  for  appellant. 

L.  H.  Wrtgleyy  for  appellee. 

Beinhard,  J. — ^The  appellant  has  assigned  errors 
upon  the  ruling  of  the  court  in  overruling  the  demurrer 
to  the  several  paragraphs  of  the  appellee's  complaint. 

The  first  paragraph  alleges  in  substance  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
$826.25  for  money  loaned  and  advanced  to  defendant 
on  the  19th  day  of  June,  1894,  at  his  special  instance 
and  request ;  that  the  defendant  agreed  to  repay  said 
sum  of  money  to  plaintiff ;  that  the  same  with  interest 
thereon  is  due  and  remains  wholly  unpaid ;  that  prior 
to  the  commencement  of  this  action  plaintiff  demanded 
of  defendant  payment  for  said  amount  which  was 
refused. 

This  paragraph  is  sufficient.  No  bill  of  particulars, 
other  than  the  statement  contained  in  the  pleading,  that 
the  debt  was  for  money  loaned  to  the  appellant,  was,  in 
the  absence  of  a  motion  to  make  more  specific,  neces- 
sary.    McCoy  V.  Oldham^  1  Ind.  App.  872. 

The  second  paragraph  is  not  materially  different  from 
the  first  and  is  also  sufficient. 
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In  the  third  paragraph  it  is  averred  that  on  the  19th 
day  of  June,  1894,  plaintiff  loaned  and  advanced  to 
defendant,  at  the  latter's  request,  the  sum  of  $826.25, 
which  sum  the  defendant  promised  to  repay  to  plaintiff 
by  deUvering  to  him  in  parent  thereof,  a  coJty  order 
for  the  payment  of  $826.25,  out  of  the  treasury  of 
Noble  county,  Indiana,  drawn  by  the  auditor  of  said 
county,  upon  the  treasurer  thereof;  that  on  said  day, 
and  at  all  times  since  then,  such  order  was  worth 
$826.25;  that  defendant's  said  contract  matured  and 
that  payment  of  said  money  in  accordance  with  said 
agreement  by  the  delivery  of  said  county  order,  fell  due 
long  prior  to  the  commencement  of  this  action;  that 
after  said  contract  matured  and  said  payment  fell  due, 
but  before  the  commencement  of  this  action,  plaintiff 
demanded  payment  of  the  defendant  of  said  sum  of 
money,  in  accordance  with  said  agreement,  and  demand- 
ed that  said  defendant  deliver  to  plaintiff,  in  payment 
of  said  sum  of  money,  a  county  order  for  said  amount, 
out  of  the  treasury  of  said  county,  and  drawn  by  the 
auditor  of  said  county  upon  the  treasurer  thereof,  all  of 
which  was  refused,  whereby  plaintiff  was  damaged 
$1,000.00,  which,  with  interest  thereon,  is  due  and 
unpaid ;  that  plaintiff  has  been  at  all  times  ready  and 
willing  to  receive  and  accept  such  county  order  in  pay- 
ment of  said  sum  of  money,  but  that  defendant  has 
failed  and  refused  to  deliver  the  same  in  payment 
thereof. 

It  is  urged  that  this  paragraph  is  bad  for  uncertainty 
and  repugnancy.  Ordinarily  a  pleading  will  not  be 
held  bad  for  these  reasons,  unless  the  inconsistency  is 
so  as  to  destroy  the  entire  meaning.  Second  National 
Banky  etc.,  v.  Hart,  8  Ind.  App.  19. 

The  paragraph  before  us  is  not  open  to  the  objectioxi 
Vol.  14—42 
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named.  If  the  appellee  loaned  the  appellant  a  sum  of 
money  which  the  parties  agreed  might  be  repaid  in  a 
county  order  for  that  sum,  and  the  appellant  has  failed 
to  deliver  such  coimty  order  as  he  agreed  to  do,  we  see 
no  reason  why  he  should  not  be  required  to  repay  said 
loan  in  money.  Nor  is  there  anything  peculiarly 
uncertain  or  contradictory  about  the  statement  of  facts 
constituting  such  contract.  On  the  contrary,  it 
impresses  us  as  a  plain  and  concise  averment  of  such 
facts  as  render  the  appellant  liable  in  damages,  if  they 
are  true. 

The  fourth  paragraph  of  complaint  is  substantially  as 
follows:  The  plaintiff  avers  that  on  the  19th  day  of 
June,  1894,  defendant  stated  to  plaintiff?  who  was  then 
and  still  is  the  county  treasurer  of  Noble  county,  Indi- 
ana, that  said  county  of  Noble  was  indebted  to  him,  the 
defendant,  in  the  sum  of  $826.25,  for  work  and  labor 
done  by  defendant  for  said  county,  under  a  contract 
with  the  board  of  commissioners  thereof;  that  said 
work  has  been  accepted  by  said  board  of  commissioners ; 
that  the  said  board  at  its  regular  session  in  September, 
1894,  would  make  an  allowance  to  defendant  for  said 
work,  to  be  paid  out  of  the  treasury  of  said  county,  and 
that  the  defendant  would  then  obtain  a  county  order 
for  the  payment  of  said  sum,  drawn  by  the  auditor  of 
said  county  upon  the  treasurer  thereof ;  that  the  defend- 
ant was  in  need  of  money  for  immediate  use,  and  that 
if  plaintiff  would  loan  the  defendant  the  sum  of  $826. 25, 
he,  the  defendant,  would  repay  the  same  to  plaintiff  in 
September,  1894;  that  on  the  said  19th  day  of  June, 
1894,  plaintiff,  at  defendant's  instance  and  request, 
loaned  and  advanced  to  defendant  the  sum  of  $826.26, 
which  sum  was  had  and  received  by  defendant  of  and 
from  the  plaintiff  on  said  day,  and  that  the  defendant 
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then  executed  to  plaintiff  for  such  money  an  instrument 
of  writing  as  follows : 

"At.bion,  Ikd.,  June  19,  1894. 

"Received  of  Thos.  M.  Reed  eight  hundred  and 
twenty-six  and  twenty-five  one-hundredths  dollars,  cash 
advanced  on  Pucker  street  sink  hole,  being  the  balance 
on  said  work,  to  be  deducted  from  county  order. 

' '  $826. 25.  (Sig.)  Anthony  E.  Lemmon  ; " 

that  at  its  September  session,  1894,  said  board  of  com- 
missioners made  an  allowance  to  defendant  for  said 
work  in  the  sum  of  $135.00  and  no  more;  that  said 
board  has  never  made  to  defendant  any  other  or  differ- 
ent allowance  for  said  work,  and  said  board  claims  and 
contends  that  the  said  sum  of  $135.00  is  the  full  amount 
that  was  due  defendant  for  said  work,  and  that  no 
other  or  greater  sum  of  money  was  due  defendant  on 
Jime  19th,  1894,  or  afterward,  for  said  work;  that 
defendant  has  never  drawn  said  $135.00  so  allowed 
him,  nor  has  any  county  order  been  obtained  by  him 
for  the  same ;  that  defendant  has  never  instituted  any 
suit  or  proceeding  to  recover  said  sum  claimed  by  him 
or  any  part  thereof,  nor  has  he  ever  procured  or 
obtained  any  county  order  for  the  same  or  any  part 
thereof;  that  defendant  has  never  repaid  to  plaintiff 
any  part  of  said  $826.25  so  loaned  and  advanced  him  by 
plaintiff;  and  that  the  same  with  interest  thereon,  is 
due  and  wholly  unpaid ;  that  after  the  September  ses- 
sion, 1894,  of  said  board  of  commissioners,  and  after 
said  money  became  due,  but  before  the  commencement 
of  this  action,  plaintiff  demanded  of  defendant  payment 
of  said  sum  of  money,  and  defendant  then  promised  to 
pay  the  same,  and  to  execute  to  plaintiff  a  note  theref  or, 
but  afterwards  refused  to  execute  the  same ;  that  after- 
wards,   but  before  this  action  was   commenced,    the 
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plaintifif  demanded  of  defendant  the  payment  of  said 
money,  but  that  defendant  has  failed  and  refused  to  pay 
the  same;  that  a  county  order  for  the  payment  of 
$826.25,  on  the  county  treasury  of  Noble  county,  would 
be  worth  the  full  face  value  of  $826.25  ;  that  by  reason 
of  the  foregoing  facts,  the  plaintiff  has  been  damaged 
in  the  sum  of  $826.25,  for  which  amount,  with  interest 
thereon,  he  demands  judgment. 

The  objection  to  this  paragraph  that  it  impliedly 
shows  that  the  money  advanced  was  paid  by  Beed  out 
of  the  county  treasury,  upon  a  contract  between  the 
appellant  and  the  county  commissioners,  is  not  well 
taken.  The  theory  of  this  paragraph  clearly  is  that  the 
appellee  made  a  sort  of  equitable  assignment  of  his 
interest  in  a  claim  against  the  county  to  secure  the 
appellee  in  the  payment  of  a  loan  of  money  made  by 
him  to  appellant ;  that  appellant  has  failed  to  realize  the 
amount  of  said  claim  and  to  turn  over  any  county  order 
upon  the  same,  and  has  also  failed  to  repay  the  money. 
This  being  admitted  by  the  demurrer,  it  would  be 
highly  imjust  to  deny  the  appellee  the  right  of  recover- 
ing his  money  on  the  facts  stated  being  proved.  Nor 
does  it  make  any  material  difference,  we  think,  whether 
the  claim  was  justly  due  the  appellant  from  the  county 
or  not.  The  appellee  did  not,  according  to  the  aver- 
ments of  this  pleading,  undertake  to  litigate  the  claim 
with  the  county,  for  the  legal  title  to  the  same  had  not 
been  transferred  to  appellee.  There  was  no  error  in 
overruling  the  demurrer  to  the  paragraph. 

A  demurrer  was  sustained  to  the  second  paragraph 
of  appellant's  answer,  and  this  ruling  is  assigned  as 
error.  We  have  examined  this  paragraph,  and  think 
that  whatever  defense  it  sets  up  was  available  to  the 
appellant  under  the  general  denial. 
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Error  is  predicated  upon  the  overruling  of  the  motion 
for  a  new  trial. 

It  is  insisted  in  this  connection  that  the  finding  is  not 
sustained  by  sufficient  evidence.  We  cannot  agree 
with  appellant's  contention  in  the  construction  of  the 
writteHMKistrument.  The  suit  was  not  a  declaration  on 
this  instrument  solely.  The  latter  is  in  the  nature  of  a 
receipt  and  subject  to  oral  explanations.  The  contract, 
being  partly  in  writing  and  partly  in  parol,  must  be 
treated  as  a  parol  contract. 

There  was  evidence  to  supix)rt  the  finding  on  every 
proposition. 

There  was  no  prejudicial  error  in  the  ruling  refusing 
to  allow  the  appellant  to  file  a  written  motion  request- 
ing the  court  to  make  certain  special  findings  of  facts. 
The  record  shows  that  the  court  "offered  to  allow  the 
defendant  to  file  the  same '  thereafter,  which  defendant 
refused  to  do. " 

W^  do  not  see  how  appellant  could  have  been  harmed 
by  this  error,  if  error  it  was.  The  court  certainly  had 
it  in  its  power  to  change  or  modify  the  special  findings 
before  final  judgment,  and  if  the  appellant  could  avail 
himself  of  the  privilege  of  filing  his  request  at  any  time 
after  it  was  refused,  and  receive  the  benefit  thereof,  the 
error,  if  any,  became  harmless. 

We  think  the  court  arrived  at  the  justice  of  the  case 
in  its  result,  and  that  nothing  has  been  shown  which 
entitles  appellant  to  a  reversal. 

Judgment  affirmed. 

Filed  March  81,  1896. 
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No.  1,»26. 

HouK  V.  Board  op  Commissioners  op  Montgomery 

County. 

Attoksky.— Defending  Poor  Person  in  Justice* s  Court. — fjiability 
of  County  for  Fee,  ^Statute  Construed. — An  attorney  appointed  by 
a  justice  of  the  peace  to  defend  a  poor  person  in  the  justice's  court 
is  not  entitled,  under  sections  261,  174,  7090,  R  S.  1804  (sections  260, 
174,  5012,  R.  S.  1881),  providing  for  the  defense  by  counsel  furnished 
at  the  expense  of  the  county,  of  poor  persons  charged  with  crime, 
to  compensation  from  the  county  for  his  services,  as  the  statutes  do 
not  give  power  to  any  court,  other  than  the  one  making  the  appoint- 
ment, to  make  the  allowance  for  services,  and  it  appears  from  said 
section  7900,  that  a  justice  of  the  peace  cannot  make  an  allowance 
for  such  service. 

From  the  Montgomery  Circuit  Court. 
W.  O.  Houk,  for  appellant. 
F.  P.  Mount,  for  appellee. 

LOTZ,  J. — ^It  appears  from  the  averments  of  appel- 
lant's complaint,  that  he  was  duly*  appointed  by  a  jus- 
tice of  the  peace  to  defend  a  poor  person  charged  with 
crime  in  the  justice's  court.  He  sought  to  recover  the 
value  of  his  services.  A  demurrer  for  want  of  facts 
was  sustained  to  the  complaint.  This  ruling  is  assigned 
as  error. 

Appellant's  contention  is  that  a  justice  of  the  peace 
has  the  same  power  to  appoint  an  attorney  to  defend  a 
poor  person  charged  with  crime  in  his  court  as  has  a 
circuit  or  other  court  of  superior  jurisdiction.  There  is 
no  doubt  but  that  a  county  is  liable  to  an  attorney  at 
law  for  services  rendered  in  the  defense  of  a  poor  per- 
son charged  with  crime,  in  a  proper  case.  Webb,  And. ,  v. 
Baird,  6Ind.  13  ;  Board,  etc.^y.  Courtney,  105  Ind.  311 ; 
Hendryx  v.  State,  130  Ind.  265  ;  section  261,  Burns  E. 
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S.  1894  (section  260,  R.  S.   1881),  section  21,   art.  1, 
Const.  Ind. 

It  is  also  true  that  it  is  the  right  of  a  person  accused 
of  a  crime  to  be  heard  by  counsel,  and  this  right  is 
guaranteed  by  the  Federal  and  State  constitutions. 
Amend.  Const.  U.  S.,  art.  6;  section  21,  art.  1,  Const. 
Ind. 

But  the  accused  has  no  right  guaranteed  to  him  by 
the  constitution  that  his  counsel  shall  be  furnished  at 
the  expense  of  the  public  or  of  the  county.  If  he  has 
the  right  to  be  defended  by  counsel  at  the  expense  of 
the  country  it  is  one  given  by  statute. 

A  court  of  a  justice  of  the  peace  is  one  created  by 
the  constitution,  but  its  powers  and  duties  are  prescribed 
by  statute.  Section  174,  E.  S.  1894.  It  is  also  a  court 
of  record.  Section  1504,  R.  S.  1894  (section  1437,  R. 
S.  1881).  But  it  is  a  court  of  inferior  and  limited 
powers  and  jurisdiction,  having  neither  a  clerk  nor  an 
official  seal. 

The  section  of  statute  giving  a  court  the  power  to 
appoint  an  attorney  for  a  poor  person  is  not  in  terms 
limited  or  confined  to  any  particular  court.  But 
statutes  should  all  be  construed  so  as  to  form  one  com- 
plete and  harmonious  system  of  laws.  Another  section 
of  the  statute  provides  that  money  can  only  be  paid  out 
of  the  county  treasury  upon  the  proper  orders  issued 
and  attested  by  the  county  auditor.  Section  7990,  R.  S. 
1894  (section  5912,  R.  S.  1881).  In  another  section  it  is 
provided  that  the  auditor  may  draw  his  wari-ant  upon 
the  treasurer  for  a  sum  allowed  or  certified  to  be  due  by 
any  court  of  record  authorized  to  use  a  seal  and  having 
jurisdiction  beyond  that  of  a  justice  of  the  peace,  or 
by  the  board  of  county  commissioners.  Section  1480, 
R.  S.  1894  (section  1414,  R.  S.  1881).  Under  this  sec- 
tion it  is  clear  that  circuit  and  superior  courts  may 
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make  allowances  in  proper  cases  under  the  seal  of  the 
court,  upon  which  the  county  auditor  may  issue  his  war- 
rant, but  justices  of  the  peace  can  make  no  such  allow- 
ances. 

The  statutes  contemplate  that  the  court  making  the 
appointment  df  an  attorney  to  defend  a  poor  person 
shall  also  make  the  allowance.  It  is  true  if  it  fail  to  do 
so  the  coimty  may  nevertheless  be  liable  for  the  reason- 
able value  of  the  services  rendered  in  an  action  brought 
against  the  board  of  county  commissioners.  Boards  etc. » 
V.  Courtney y  supra.  But  it  is  none  the  less  the  duty  of 
the  court  making  the  appointment  to  make  the  allowance. 
The  general  rule  is  that  where  a  power  is  granted  to  do  a 
particular  thing  the  grant  carries  with  it  the  power  to 
do  all  the  incidental  matters  necessary  to  attain  the  ends 
sought.  The  power  to  appoint  carries  with  it  the  power 
to  make  the  allowance.  As  a  justice  of  the  peace  has 
no  power  to  make  the  allowance,  he  ought  not  have  the 
power  to  make  the  appointment. 

If  appellant's  contention  should  prevail,  we  would 
have  one  rule  for  circuit  and  superior  courts  and  another 
rule  for  justice  courts  growing  out  of  the  construction 
of  the  same  statutes.  Such  a  result  wotdd  destroy  that 
harmony  which  it  is  the  poUcy  of  the  law  to  secure. 

An  attorney  in  the  most  general  meaning  of  the  term 
is  one  who  is  set  or  placed  in  the  turn  or  stead  of  another. 
Whitestown^  etc.y  Co.  v.  Zahriy  9  Ind.  App.  270.  In 
a  more  limited  sense  an  attorney  at  law  is  one  whose 
profession  is  to  represent  litigants  in  the  management 
of  their  causes  before  the  courts.  An  attorney  is  an 
officer  of  the  court  in  which  he  practices  his  profession. 
He  is  required  to  take  an  oath  of  office,  which  oath  must 
be  entered  upon  the  order  book  of  the  court.  It  is  made 
the  duty  of  the  clerk  of  the  court  to  furnish  the  court 
with  a  list  of  all  the  attorneys  having  business  in  the 
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court  at  each  term  thereof.  And  a  roll  of  the  attorneys 
shall  be  kept  in  every  court,  but  a  justice's  court  has 
neither  terms  of  court  nor  a  clerk. 

In  view  of  these  provisions  of  the  statute,  it  is  doubt- 
ful whether  the  office  of  an  attorney  in  the  professional 
sense  of  the  term  applies  to  justices'  courts. 

Judgment  affirmed. 

Filed  November  20.  1895  ;  petition  for  rehearing  overruled  March 
6,1806. 


No.  1,960. 

Wahl  V.  Shoxtlders. 

PLBADma. — Complaint.-~ContrQmtory  Negligence  — Personal  Injury, 
— The  complaint  in  an  action  for  injuries  caused  by  negligence* 
must  show  either  by  direct  averment  or  by  statement  of  the  facts 
and  circumstances  under  which  the  injury  occurred,  that  the 
injured  person  was  not  guilty  of  oontributory  negligence. 

Same. — Complaint — Contributory  Negligence. --An  allegation  in  a 
complaint  alleging  that  plaintiff's  wife  was  violently  thrown  from 
defendant's  hack  because  of  the  negligence  of  defendant  in  manag- 
ing the  horses  and  vehicle,  is  insufficient  to  show  that  the  injury 
occurred  without  contributory  negligence  on  her  part. 

Evidence. — Opinion  as  to  Value  of  Services, — Care  of  the  Sick. — 
Personal  Injury. — A.  witness  who  took  care  of  plaintiff's  wife  after 
the  injury  for  which  suit  is  brought  is  competent  to  give  her  opinion 
as  to  the  worth  par  day  of  taking  care  of  her,  without  a  further 
showing  that  she  is  acquainted  with  the  value  of  such  services. 

Same.— -Burden  of  Proof — Contributory  Negligence. — Shifting  of 
Burden.  —The  burden  of  proving  that  no  negligence  of  plaintiff's 
wife  contributed  to  the  injury  for  which  suit  is  brought,  does  not 
shift  from  plaintiff  on  proof  tliat  defendant's  negligence  was  the 
proximate  cause  of  such  injury 

From  the  Spencer  Circuit  Court. 

H.  Cramer^  F.  A.  Heming,  W.  L.  May^  J.  E.  Mc- 
CvMough  and  H.  N.  Spaauj  for  appellant. 
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W.  W.  Medcalf^  for  appellee. 

Davis,  J. — ^The  allegations  of  the  complaint  are  in 
substance,  that  on  the  29th  day  of  May,  1894,  the  ap- 
pellant was  a  common  carrier  of  passengers;  that  on 
said  day  he  undertook  to  carry  the  wife  of  the  appellee 
from  Dale  Station,  on  the  Air  Line  Railroad,  to  the 
residence  of  James  A.  Metcalf,  in  the  town  of  Dale; 
that  by  the  reason  of  the  careless,  negligent  and  inef- 
ficient management  by  appellant's  servant  of  the  horses 
and  the  vehicle  in  which  she  was  being  carried,  she 
was  violently  thrown  from  said  vehicle  and  sustained 
great  injuries,  whereby  appellee  was  damaged  in  the 
amoimt  of  $1,000. 

A  demurrer  was  filed  to  the  complaint,  which  was 
overruled  and  exceptions  reserved.  Appellant  answered 
by  general  denial.  A  trial  by  a  jury  resulted  in  a  ver- 
dict and  judgment  for  appellee.  One  of  the  errors  as- 
signed is  that  the  court  erred  in  overruling  the  demur- 
rer of  the  appellant  to  the  complaint* 

Counsel  for  appellant  insist  that  the  complaint  is  de- 
fective for  the  reason  that  it  does  not  allege  that  the 
wife  of  the  appellee  was  free  from  fault  at  the  time  of 
the  injury,  and  that  the  facts  pleaded  do  not  show  that 
she  was  free  from  contributory  negligence. 

The  rule  is  firmly  settled  in  this  State  that  in  actions 
for  damages  growing  out  of  the  alleged  negligence  of 
another,  it  must  always  be  made  to  appear  in  the  com- 
plaint, either  by  direct  averment  or  by  statement  of  the 
facts  and  circumBtances  under  which  the  injury  occur- 
red,  that  the  injured  party  was  without  fault  contribu- 
ting to  the  injury.  Bedford,  etc.,  R.  R,  Co.  v.  Rain- 
bolt,  99  Ind.  551;  Anderson  r.  Scholey,  114  Ind.  653; 
Pittsburghy  etc.,  R.  W.  Co.  v.  Welch,  12  Ind.  App. 
433. 
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There  is  no  express  or  general  averment  in  the  com- 
plaint that  the  wife  of  the  appellee  was  injured  without 
fault  on  her  part. 

Therefore  the  only  question  for  our  consideration  is 
whether  it  clearly  and  satisfactorily  appears  from  the 
facts  pleaded  that  the  injury  occurred  without  contribu- 
tory fault  on  her  part. 

The  only  fact  we  have  before  us  on  this  point  is  that 
by  reason  of  the  negUgence  of  the  appellant  in  the  man- 
agement of  the  horses  and  vehicle  she  was  violently 
thrown  from  the  vehicle.  There  is  no  averment  that 
the  vehicle  was  overturned,  or  that  it  was  driven  upon 
unlevel  ground;  or  that  it  was  suddenly  jerked  forward; 
or  that  anything  else  occurred  the  effect  of  which  would 
be  to  throw  appellee's  wife  from  the  vehicle. 

In  each  of  the  cases  hereinbefore  cited  it  was  certain 
to  a  common  intent,  from  the  circxmistances  alleged, 
that  the  injured  party  was  free  from  any  fault  which 
contributed  to  his  injury.  In  the  Eainbolt  case,  the  train 
was  precipitated  into  the  river  while  passing  over  a 
bridge.  The  negligence  of  the  company,  which  resulted 
in  that  act,  was  alleged  as  the  proximate  cause  of  the 
injuries  received  by  the  passenger.  In  the  Anderson 
case  the  vehicle  was  upset  by  reason  of  the  negligence 
of  the  driver,  whereby  the  passenger  was  injured.  In 
this  case  no  specific  act  is  alleged  as  the  proximate  cause 
of  the  injury.  The  allegation  in  substance  is  that  by 
reason  of  the  negligence  of  the  appellant  she  was  thrown 
from  tUe  vehicle.  No  tircumstances  connected  with  the 
act  is  shown. 

In  the  absence  of  any  showing  as  to  what  constitutes 
the  negligence  which  caused  her  to  be  thrown  from  the 
vehicle,  it  does  not  appear  certain  to  a  common  intent 
that  she  was  free  from  fault  contributing  to  her  injury. 
She  may  have  been  in  the  act  of  changing  her  seat. 
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Under  such  circumstances  the  question  whether  she 
was  in  fault  should  have  been  determined  by  the  jury. 
It  may  be  true  that  if  she  was  standing,  or  in  the  act 
of  changing  her  seat,  when  she  was  thrown  from  the 
vehicle,  she  would  not  be  adjudged  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The  only 
point  we  decide  is  that  it  should  have  been  shown  in  the 
complaint,  either  by  direct  averment  or  by  the  state- 
ment of  the  facts  and  circumstances  under  which  the  in- 
jury occurred,  that  she  was  without  fault  contributing 
thereto,  and  that  the  statement  of  the  facts  and  circum- 
stances in  the  complaint,  in  relation  to  the  cause  of  her 
injuries,  is  not  suflBcient  to  show  to  a  common  intent 
that  she  was  free  from  fault  contributing  thereto. 

Another  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial.  One  of  the  causes  assigned  in  the 
motion  for  a  new  trial  is  that  the  court  erred  in  allow- 
ing the  witness,  NelUe  Stillwell,  to  give  her  opinion  as 
to  what  it  was  worth  per  day  to  take  care  of  appellee's 
wife  after  she  was  injured.  The  witness  had  testified 
that  she  had  taken  care  of  the  woman  after  she  was  in- 
jured. The  objection  to  this  testimony  was  that  it  had 
not  been  shown  that  the  witness  was  acquainted  with 
the  value  of  such  services  in  the  town  of  Dale,  or  any- 
where else. 

In  Storms  v.  Lemon^  7  Ind.  App.  435,  in  an  opinion 
by  Judge  Gavin,  this  question  was  decided  adversely 
to  the  appellant  and  following  that  case,  which  in  our 
opinion  was  correctly  decided,  there  was  no  error  in  the 
ruling  now  under  consideration. 

Another  reason  assigned  in  the  motion  for  a  new 
trial  was  the  giving  of  an  instruction  by  the  court  in 
substance,  that  if  appellee's  wife  was  by  reason  of  the 
negligence  of  appellant's  servant  thrown  from  the  hack, 
SL  prima  facie  case  was  made  out  by  the  appellee  "and 
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the  burden  is  then  shifted  to  the  defendant,  and  it  is 
incumbent  on  him  to  prove  to  the  satisfaction  of  the 
jury  that  plaintiff's  wife,  the  injured  party,  was  guilty 
of  negligence  contributing  to  the  injury." 

Assuming  that  the  happening  of  the  accident  raised 
the  presumption  of  negligence  on  the  part  of  appellant 
and  that  the  burden  was  on  the  appellant  to  rebut  such 
presumption  by  showing  that  the  injury  was  not  occas- 
ioned by  any  want  of  skill  or  prudence  on  the  part  of 
the  driver  or  by  any  neglect  or  want  of  practicable  car© 
or  foresight  on  the  part  of  the  carrier,  the  burden  did 
not  shift  to  the  appellant  to  prove  that  the  injured  party 
was  guilty  of  contributory  negligence. 

Proof  of  appellant's  negUgence  did  not  necessarily 
show  that  the  appellee  was  free  from  contributory 
negUgence. 

In  other  words,  the  negUgence  did  not  make  a  prima 
facie  case  in  behalf  of  appeUee.  When  it  appeared  that 
she  was  thrown  from  the  vehicle,  this  fact  may  have 
been  sufficient  under  the  circumstances  disclosed  by  the 
evidence  to  establish  a  prima  facie  case  of  negUgence 
on  the  i>art  of  the  appeUant,  but  such  negUgence  on  the 
part  of  the  appeUant  did  not  shift  the  burden  of  proof 
on  the  question  of  contributory  negUgence.  Assmning 
that  the  negUgence  of  appeUant  was  the  proximate 
cause  of  her  injuries  the  burden  was  on  the  appeUee  to 
show  by  the  facts  and  circumstances  under  which  tha 
injury  occurred  that  she  was  without  fault  contributing 
thereto.  It  was  not  necessary  for  appellee  to  introduce 
any  direct  evidence  on  the  question,  if  the  facts  and  cir- 
cumstances under  which  the  injuries  occurred  were  suf- 
ficient to  warrant  the  inference  by  the  jury  that  she 
was  not  guilty  of  contributory  negUgence.  In  the 
Bainbolt,  Andeison  and  Welch  cases,  supra,  the  facts 
and  circtunstances  were  such  that  it  was  certain  to  a 
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common  intent  in  each  instance  that  the  injured  party 
was  free  from  any  fault  which  contributed  to  the  injury, 
but  in  this  case  there  was  evidence  fairly  tending  to 
prove  that  she  had  her  baby  in  her  arms,  that  she  was 
sitting  on  the  west  side  of  the  hack,  and  that  as  it 
started  she  attempted  to  change  her  seat  to  the  other 
side,  and  in  making  this  change  fell  out  of  the  hack. 
If  the  undisputed  evidence  disclosed  that  she  was  sitting 
in  the  hack  and  that  the  driver  struck  the  horses,  caus- 
ing them  to  jerk  the  hack  forward,  thereby  throwing 
her  out,  then  it  would  appear  clear  to  a  common  intent 
that  she  was  not  in  fault. 

Under  such  circumstances  the  court  might  have 
instructed  the  jury  that  it  appeared  from  the  evidence 
that  no  fault  of  hers  contributed  to  the  injury,  and  that 
if  she  was  thrown  out  of  the  hack,  this  was  prima 
facie  proof  of  negligence  on  the  part  of  appellant,  and 
that  the  burden  was  on  him  to  rebut  such  presimaption 
by  showing  that  the  injury  was  not  occasioned  by  any 
want  of  skill  or  prudence  on  the  part  of  the  driver.  She 
was  not  necessarily  in  fault  if  she  attempted  to  change 
her  seat,  although  such  act  may  have  contributed  to  her 
injury.  In  order  to  absolve  appellant  from  damages 
for  injuries  sustained  by  her  as  the  result  of  his  negli- 
gence, because  of  contributory  negligence  on  her  part, 
she  must  have  been  in  fault.  She  had  the  right,  in  the 
exercise  of  ordinary  care,  to  assume  that  appellant  would 
not  be  guilty  of  any  act  of  negUgence  either  of  omission 
or  commission  that  would  likely  result  in  her  injury. 
Although  some  act  of  hers  may  have  contributed  to  her 
injury  she  was  not  guilty  of  contributory  negligence 
unless  she  was  in  fault.  If  she  was  in  the  exercise  of 
ordinary  care  she  was  not  in  fault. 

Therefore,  if  the  circumstances  clearly  showed  that 
she  was  not  in  fault,  no  further  proof  on  the  question 
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of  contributory  negligence  was  necessary,  but  if  it  did 
not  appear  from  the  circumstances  that  she  was  free 
from  fault,  the  burden  of  the  issue  on  the  question 
remained  on  the  appellee,  notwithstanding  a  prima 
facie  act  of  negligence  on  the  part  of  appellant,  as  the 
proximate  cause  of  her  injury  had  been  shown. 

The  only  point  that  we  decide  on  this  question  is  that 
when  the  negligence  of  appellant  was  shown,  as  the 
proximate  cause  of  her  injury,  the  burden  of  proof  that 
no  fault  of  appellee's  wife  contributed  to  her  injury,  did 
not  shift  to  appellant. 

As  bearing  on  some  of  the  questions  considered,  see 
Kentucky  J  etc.y  Bridge  Co.  v.  McKinneyj  9  Ind.  App. 
213,  221,  223;  EvansvilUy  etc.,  B.  B.  Co.  v.  Athoriy 
6  Ind.  App.  295 ;  Indiana,  etc.j  B.  W.  Co.  v.  Oreeney 
Admx.j  106  Ind.  279,  285. 

Judgment  reversed,  with  instructions  to  sustain 
api)ellant's  motion  for  a  new  trial,  with  leave  to  appellee 
to  amend  his  complaint. 

Reinhard,  J.,  did  not  participate  in  the  decision  of 
this  case. 

Filed  March  81, 1896. 


No.  2,027. 

McQueen  v.  The  City  of  Elkhart. 

BiQaw AY. —Street. — Sidewalk. — Snow  and  Ice. — Personal  Injury. — 
Liability  of  City. — The  mere  fact  that  snow  falls  on  a  sidewalk, 
melts,  and  subsequently  freezes,  making  it  slippery,  does  not  render 
the  city  liable  for  an  injury  caused  by  slipping  and  falling  thereon. 

Samb. — Sidewalk. —  City  Not  An  Insurer  Against  Accident  —  Duty 
of  City  as  to  Its  Sidewalks. — Although  cities  are  bound  to  maintain 
their  sidewalks  in  a  reasonably  safe  condition  for  the  use  of  trav- 
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elers,  it  is  not  an  insurer  against  accidents,  and  is  not  required  to 
keep  the  sidewalks  free  from  all  irregularities  and  trifling  ddrecf& 

Same. — Orade  of  Sidewalk.— Negligence. — A  city  is  not  liable  for  an 
injurf  received  upon  one  of  its  sidewalks  merely  because  its  officials 
adopt  one  grade  in  preference  to  another,  or  because  sidewalks  of  a 
given  standard  are  better  or  more  perfect  than  that  adopted. 

EviDBNGB.  Burden  of  Proof  —  Personal  Injury,  — Defective  Side- 
tDoUc, — Plaintiff  in  an  action  for  personal  injurias  caused  by  a 
defective  sidewalk  has  the  burden  of  proving  that  the  walk  was 
improperly  graded  or  constructed,  where  he  relies  on  such  fact. 

Appellate  Pbocedxtbb. — Presumption. — Contributory  Negligence, — 
Personal  Injuries. — It  will  not  ba  presumed  on  appeal  that  plaintiff 
in  an  action  for  personal  injuries  was  free  from  contributory  negli- 
gence, merely  because  the  facts  found  do  not  show  that  she  was 
guilty  of  such  negligence. 

Special  Finding. — Contributory  Negligence. — Persomol  Injuries. — 
Hightoay. — ^A  finding  that  plaintiff  who  su3s  for  personal  injuries 
caused  by  a  defective  sidewcklk  "  walked  with  ordinary  care  and  at 
her  ordinary  gait "  is  insufficient  to  show  that  she  was  free  from 
contributory  negligence. 

From  the  Elkhart  Circuit  Court. 
H.  C.  Dodge,  for  appellant. 
P.  L.  Turnery  for  appellee. 

Boss,  J. —  The  appellant,  who  was  the  plaintiff 
below,  sued  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  her  from  a  fall  on  one 
of  the  streets  of  the  city  of  Elkhart.  The  cause  was 
tried  by  the  court,  a  special  finding  of  facts  made  with 
conclusions  of  law  thereon.  The  exceptions  reserved  to 
the  conclusions  of  law  upon  the  facts  found  present  the 
only  questions  for  review  on  this  appeal. 

The  facts  found  by  the  court,  with  the  conclusions  of 
law  thereon,  are  as  follows : 

^ '  Ist.  The  defendant  is,  and  at  the  time  of  the  filing 
of  the  complaint  in  this  cause,  and  on  the  25th  day  of 
December,  1892,  was  a  municipal  corporation,  formed 
under  the  general  laws  of  this  State. 
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**2d.  That  on  the  25th  day  of  December,  1892, 
defendant  had  two  streets  with  sidewalks  on  both  sides 
thereof,  crossing  each  other  at  right  angles,  called 
Fourth  and  Marion  streets.  Fourth  street  running  north 
and  south,  and  Marion  street  running  east  and  west. 

'^That  in  1891  the  defendant  established  the  grade 
of  said  street  at,  and  both  ways  from  said  street  cross- 
ing, and  cut  said  streets  down  between  said  sidewalks, 
twelve  inches  below  what  before  that  time  had  been  the 
level  surface  of  said  sidewalks,  but  left  the  said  side- 
walk on  the  south  side  of  Marion  street,  and  west  of  the 
west  line  of  Fourth  street,  and  on  the  west  side  of 
Fourth  street,  and  south  from  that  point  on  the  west 
side  of  Fourth  street,  at  the  original  elevation,  to- wit : 
Twelve  inches  higher  than  the  street  for  the  full  width 
of  said  sidewalk,  to- wit :     Eight  feet. 

"  8d.  That  across  said  Fourth  street  where  the  south 
line  of  Marion  street  crossed  the  same  and  continuing 
the  sidewalk  on  the  south  side  of  Marion  street,  across 
Fourth  street  for  the  width  of  the  sidewalk  across 
Fourth  street,  said  defendant  built  said  side- walk  as 
follows :  Commencing  at  the  west  side  of  Fourth  street 
the  width  of  said  sidewalk  on  the  west  side  of  Fourth 
street,  eight  feet  east  on  the  old  level,  twelve  inches 
higher  than  said  street,  then  for  the  next  eight  feet  east 
on  an  incline  plane  dipping  to  the  east  twelve  inches  of 
smooth  surface,  concrete  walk  for  thirty-four  feet  east 
from  that  point  on  a  level  with  Fourth  street  as  graded 
the  said  established  grade,  then  for  the  next  eight  feet 
elevated  toward  the  east  twelve  inches,  and  from  that 
point  on  a  level  with  the  starting  point  eight  feet,  mak« 
ing  a  whole  width  of  Fourth  street  sixty-six  feet. 

''4th.     That  on  the  night  of  the  24th  of  December, 
aforesaid,  there  was  snow  upon  the  said  incline  as  else- 
VoL.  14—43 
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where  on  the  streets  of  Elkhart ;  that  a  rain  fell  earlj 
in  the  evening  of  the  24th,  aforesaid,  and  softened  said 
snow  into  a  soft  snow  or  slush,  so  that  people  pass- 
ing over  said  inclined  place  on  said  night  left  imprints 
of  their  feet  in  said  soft  snow  or  slush,  making  thereby 
little  ridges  from  one-fourth  to  three-fourths  of  an  inch 
high  in  different  places  of  said  incline,  and  that  in  such 
condition  the  weather  turned  cold  on  said  night  and 
before  morning  froze  said  slush  into  solid  ice  with  said 
rough  places  thereon. 

"5th.  That  on  the  afternoon  of  December  25,  1892, 
the  plaintiff  who  then  lived  west  of  Fourth  street  on  the 
south  side  of  Marion  street,  between  the  hours  of  three 
and  four  o'clock,  left  her  home  and  walked  eastwardlj 
for  the  purpose  of  going  over  into  the  business  i)or- 
tion  of  the  city,  to-wit,  Elkhart,  and  walked  with 
ordinary  care  and  at  her  ordinary  gait ;  that  at  said 
time  it  was  snowing  very  rapidly  and  had  fallen  to  such 
an  extent  that  the  depressions  were  lightly  covered  with 
snow,  and  so  not  visible;  plaintiff  knew,  and  had  at 
other  times  before  passed  over  said  inclined  plane,  and 
knew  where  it  was  and  that  the  sidewalk  was  covered 
with  ice  and  snow,  and  that  it  was  slippery;  but  plaintiff 
did  not  at  this  time  see  said  depressions  or  unevenness 
of  surface  on  account  of  the  new  snow,  thereon,  and 
then  and  there  walked  upon  said  incline,  but  at  said  time 
idld  not  think  of  being  upon  the  incline  until  at  or  about 
the  middle  thereof  she  stepped  upon  a  piece  of  ice  or  ele- 
vation as  aforesaid,  from  which  her  foot  slipped,  causing 
her  then  and  there  to  fall  down  suddenly  and  hard  upon 
her  right  limb  and  arm,  greatly  bruising  and  wounding 
each,  causing  her  then  and  thereafter  for  the  next  six 
months  serious  pain,  and  from  which  she  is  very  lame 
in  her  right  limb,  which  by  some  means  arising  from 
said  injury  is  sUghtly  shorter  than  in  its  original  oondi- 
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tion,  and  causes  her  to  wear  three  extra  heel  taps  or 
heel  plates  on  the  heel  of  the  right  shoe  in  order  to 
make  that  limb  as  long  as  it  formerly  was;  plaintiff 
was  fifty  years  old  when  this  occurrence  took  place ; 
plaintiff  has  been  damaged  by  means  of  said  injuries  in 
the  sum  of$  600.00. 

'^The  defendant,  prior  to  said  fall,  had  made  no 
effort  to  remove  the  ice  from  said  incUne  where  plam- 
tlff  fell;  that  said  incline  is  the  same  inclined  plane 
described  in  plaintiff's  complaint  at  the  same  point 
where  plaintiff  received  her  injury.  Plaintiff  did  not 
by  her  own  fault  contribute  to  said  injury ;  said  incline 
when  free  from  ice  and  snow  was  and  is  not  dangerous, 
but  when  covered  as  above  found  was  somewhat  dan- 
gerous to  pedestrians  when  walking  upon  and  over  said 

incline. 

"Conclusions  of  Law. 

"Upon  above  facts  the  court  finds  as  a  conclusion  of 
law  that  plaintiff  has  no  cause  of  action. " 

Cities  are  in  duty  bound  to  maintain  their  streets  and 
sidewalks  in  a  reasonably  safe  condition  for  the  use  of 
travelers  and  pedestrians,  so  that  those  who  use  them 
in  a  proper  manner,  and  while  exercising  ordinary  care 
in  such  use,  may  not  suffer  injury  therefrom.  Butcher 
V.  City  of  Lafayette^  8  Ind.  App.  690 ;  Trout  v.  City 
of  Elkhart,  12  Ind.  App.  343. 

While  it  is  the  duty  of  a  municipal  corporation  to 
exercise  diligence  and  care  to  keep  its  streets  and  side- 
walks in  reasonably  good  condition  and  repair,  it  does 
not  guarantee  absolute  safety,  even  to  those  who  use 
them  in  a  proper  manner.  In  other  words,  it  is  not  an 
insurer  against  accidents.  For,  as  said  by  the  court  in 
the  case  of  the  City  of  Indianapolis  v.  Cook,  99  Ind. 
10:  **It  is  simply  required  to  keep  its  streets  and  side- 
walks in  a  reasonably  safe  condition  for  persons  travel- 
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ing  in  the  usual  modes  by  day  and  night,  and  using 
ordinary  care.  A  man  may  stumble  and  fall  any- 
where, in  a  house  or  in  a  street,  but,  because  he  hap- 
pens to  fall  in  the  street,  it  follows  by  no  means  that  the 
city  is  responsible  for  the  injury  he  receives." 

To  construct  a  street  or  sidewalk  and  maintain  it  free 
from  all  defects  or  irregularities,  and  in  such  condition 
that  a  traveler  cannot  possibly  strike  his  foot,  or  slip  and 
fall,  is  not  only  impracticable,  but  is  absolutely  impossi- 
ble. There  are  and  must  be  more  or  less  inequalities  and 
defects  in  every  street  and  sidewalk,  and  good  engineer- 
ing requires  that  they  be  built  with  certain  grades  and 
slopes.  These  inequalities  or  slight  defects,  as  well  as 
the  grades  and  slopes,  make  the  streets  and  walks  im- 
perfect, and  may  cause  the  traveler  either  to  stub  his 
toe,  or  to  slip  and  fall,  and  yet  their  existence,  because 
necessary  in  one  instance  and  in  the  other  impossible  to 
avoid,  does  not  make  the  street  or  sidewalk  imsaf  e  in  the 
sense  that  the  city  shall  be  liable  for  injury  resulting 
therefrom.  So  when  it  is  said  that  it  is  the  duty  of  a 
dty  to  maintain  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  use  by  the  traveler,  it  is  not 
meant  that  their  surface  shall  be  kept  free  from  all 
irregularities  or  other  trifling  defects,  but  its  duty  is 
performed  if  it  subjects  the  traveler  in  using  them  to 
no  greater  risks  than  are  naturally  attendant  upon 
their  use  when  free  from  unnecessary  or  unavoidable 
irregularities,  defects  or  inequalities.  What  irregular- 
ities or  inequalities  are  unavoidable  depends  much  upon 
the  grade  established,  the  material  out  of  which  the 
street  or  sidewalk  is  constructed  as  well  as  the  location 
of  the  street  or  sidewalk  itself.  If  the  location  of  a  city 
is  level  it  may  be  an  easy  matter  to  make  the  grades  of 
its  streets  and  sidewalks  harmonious,  but  if  its  location 
is  on  the  side  of  a  hill,  or  where  the  ground  is  by  nature 
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uneven,  oftentimes  it  is  impossible  to  construct  streets 
or  sidewalks  except  they  slope  to  such  a  degree  that  at 
times  it  is  almost  impossible  to  use  them  with  any  de- 
gree of  safety,  even  when  using  the  utmost  care  and 
caution.  Of  course  if  a  street  or  sidewalk  was  origi- 
nally safe,  and  by  the  act  of  the  city  it  is  made  unsafe, 
for  instance  by  making  excavations  therein,  or  placing 
obstructions  thereon,  a  liability  attaches  for  injuries  re- 
ceived, on  account  of  such  changed  condition,  by  one 
who,  while  using  it,  was  himself  exercising  ordinary 
care.  The  liability  accrues  by  reason  of  the  city's  neg- 
lect to  exercise  skill  and  care  in  the  performance  of  the 
work  and  not  because  the  plan  or  grade  adopted,  or  the 
kind  of  material  used,  was  not  the  best  or  most  feasible. 
If  in  making  such  improvements  ordinary  care  and  skiU 
are  used  to  the  end  that  when  completed  they  are  rea- 
sonably safe,  no  liability  attaches  to  the  city.  Cum- 
mins V.  City  of  Seymour^  79  Ind.  491. 

It  is  for  the  city  to  determine  and  adopt  not  only  the 
grade  for  its  streets  and  sidewalks  but  also  when  they 
should  be  improved  and  of  what  material  the  improve- 
ment shall  be  made.  In  this  the  city  authorities  act 
for  and  in  the  interest  of  the  general  public,  regulating 
the  time  and  the  manner  of  the  making,  as  well  as  the 
kind  of  material  with  which  to  make  the  improvements, 
according  to  the  public  needs.  They  are  not  compelled 
to  adopt  any  particular  plan  or  grade,  to  use  any  special 
kind  of  material  or  to  make  the  improvement  to  con- 
form to  any  given  standard.  The  city  is  not  amenable 
simply  because  its  officials  adopt  one  plan  or  grade  in 
preference  to  another,  or  select  one  kind  of  material 
rather  than  another,  or  because  streets  and  sidewalks 
of  a  given  standard  are  more  perfect  and  better  than 
that  adopted.  As  heretofore  stated,  the  improvements, 
as  to  the  grade  to  be  adopted,  the  material  to  be  used 
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as  well  as  the  manner  of  its  construction,  depend  very 
much  upon  the  general  situation  of  the  city  and  more 
especially  to  the  location  of  the  street  to  be  improved. 
And  even  though  it  were  possible  to  make  all  of  the 
streets  of  a  city  level  and  upon  a  uniform  grade,  it  can- 
not always  be  done.  The  owners  of  property  abutting 
on  a  street  have  certain  rights  which  the  public  conven- 
ience cannot  destroy.  But  the  question  as  to  whether 
or  not  pubUc  necessity  demands  that  an  improvement 
be  made,  or  the  kind  and  nature  of  it  as  best  suited  to 
such  demands,  is  exclusively  for  the  municipal  authori- 
ties, and  with  which  the  courts  have  no  concern.  Leeds 
V.  City  of  Richmond^  102  Ind.  372. 

If  the  appellee  is  to  be  held  liable  under  the  facts  in 
this  case,  it  must  be  upon  one  of  two  theories,  namely : 
( 1 )  Either  that  it  had  no  right  to  establish  a  grade  on 
Marion  street  with  the  sidewalk  twelve  inches  higher 
than  the  street,  which  at  its  intersection  with  Fourth 
street  must  terminate  abruptly  with  a  perpendicular 
drop  of  twelve  inches  or  necLftated  a  decUn^  more  or 
less  gradual,  down  to  said  street,  or,  (2)  Because  the 
appellee  failed  to  remove  the  snow  and  ice  from  said 
sidewalk. 

Counsel  for  appellant  in  argument  says :  ' '  The  case 
in  a  nutshell  is  this,  that  it  must  be  that  a  city  is  liable 
for  the  construction  of  a  sidewalk  in  such  a  manner  as 
to  be  dangerous  when  covered  with  ice,  not  from  being 
merely  slippery  as  all  walks  are  when  covered  with  ice. 
but  being  upon  an  incline,  so  that  when  stepping  upon 
the  ice  on  the  inclined  plane  the  footing  gives  way  and 
the  pedestrian  is  precipitated  to  the  ground  and  injured. " 

There  is  nothing  in  the  finding  to  show  that  in  adopt- 
ing A  grade  for  its  streets  and  sidewalks  and  a  plan  for 
their  improvement,  the  appellee  was  negligent.  So 
far  as  the  facts  disclose  the  streets  and  sidewalks  in 
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question  were  improved  under  a  proper  grade  and  in  a 
manner  and  of  such  materials  as  best  suited  the  public 
demands,  and  so  as  to  insure  the  greatest  safety  in  their 
use.  Had  the  appellee  been  negligent  either  in  devis- 
ing and  adopting  a  grade  for  its  streets  and  sidewalks, 
or  in  the  manner  of  constructing  the  sidewalk  in  bring- 
ing it  at  its  intersection  with  Fourth  street  down  to  the 
grade  of  that  street,  a  different  question  would  be  before 
us.  But  the  facts  foimd  are  not  sufficient  to  warrant 
the  court  in  inferring  either  that  the  appellee  was  neg- 
hgent  in  adopting  the  grade  or  in  making  the  improve- 
ment. If  the  walk  was  improperly  graded  or  constructed, 
that  was  a  fact  necessary  to  be  established;  for  if  it  was 
properly  graded  and  constructed,  the  mere  fact  of  snow 
falling  thereon  and  melting  and  then  freezing  and 
making  it  slippery  would  not  create  a  liability  on  appel- 
lee's part  for  an  injury  to  one  sUpping  and  falling 
thereon.  The  city  is  not  answerable  for  the  fall  of 
snow,  and  we  know  of  no  holding  in  this  State  which 
imposes  upon  a  city  the  duty  of  removing  from  its 
streets  and  sidewalks  all  snow  that  falls  or  ice  that 
forms  thereon. 

Again,  the  facts  found  are  not  sufficient  to  warrant 
the  court  in  drawing  the  inference  that  the  appellant 
was  not  guilty  of  negligence  contributing  to  her  injury. 

The  burden  rested  upon  the  appellant  to  prove  that 
she  was  free  from  negligence  contributing  to  her  injury. 
No  inference  arises  in  her  favor  that  because  the  facts 
found  do  not  show  that  she  was  guilty  of  negligence 
contributing  to  her  injury,  she  was"  free  from  con- 
tributory  negligence.  To  hold  that  such  an  inference 
arises  when  there  are  no  facts  found  tending  to  show 
either  that  she  was  or  was  not  guilty  of  contributory 
negligence,  would  be  to  supply, by  mere  ''presumption 
that  which  an  unbending  rule  of  law  requires  should  be 
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established  by  proof."     Indiana^    etc.^    R.   W,  Co.  v. 
Oreeney  Admx.^  106  Ind.  279. 

This  question  was  thoroughly  considered  and  fully 
discussed  in  the  recent  cases  of  City  of  Huntinghurgh 
V.  First  J  43  N.  E.  Rep.  17,  and  Oaston  v.  Bailey  y  14 
Ind.  App.  681. 

And  the  finding  that  the  appellant  ^  'walked  with  ordi- 
nary care  and  at  her  ordinary  gait, "  is  not  sufficient  of 
itself,  even  if  considered  as  proper  findings,  to  warrant 
the  court  in  holding  that  she  was  free  from  contributory 
negligence;  for,  as  said  by  Gavin,  C.  J. :  "It  is,  how- 
ever, in  such  cases,  essential  that  the  jury  should  set 
out  in  the  verdict  (or  the  court  in  its  special  finding) 
both  the  primary  and  the  final  inferential  facts  in  order 
that  the  court  may  determine  whether  or  not  different 
conclusions  may  reasonably  be  drawn  from  the  primary 
facts."     Walknp  v.  May,  9  Ind.  App.  409. 

The  case  of  Lyon  v.  City  of  Logansport,  9  Ind.  App. 
21,  which  counsel  for  appellant  insist  is  analogous  to 
and  decisive  of  the  case  at  bar,  was  an  action  brought  by 
Lyon  to  recover  damages  for  injuries  received  by  falling 
on  an  iron  gutter  crossing  which  had  become  so  worn  that 
it  was  smooth  and  slippery,  and  snow  having  fallen 
upon  it,  he  not  knowing  of  its  smooth  and  slippery  con- 
dition, in  attempting  to  cross  over  it,  slipped  and  fell  and 
was  injured.     This  court  held  that  under  the  facts  found 
in  that  case  the  city  was  liable  for  the  reason  solely  that 
.it  was  negligent  in  permitting  the  crossing  to  become  so 
worn,  smooth  and  slippery  as  to  be  unsafe  for  use. 
There  is  no  analogy  between  the  cases,    and  there  is 
nothing  in  the  holding  in  that  case  to  sustain  the  appel- 
lant's contention  here. 

The  legal  conclusion  drawn  by  the  court  from  the 
facts  found  was  correct. 
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The  judgment  of  the  court  below  is  affirmed. 

FUed  March  81, 1896. 

NOTB. — As  to  the  liability  of  municipal  oorpoiations  for  ice  on 
streets  and  sidewalks,  see  note  to  Hatuimann  v.  Madison  (Wis.),  21  L. 
R.  A.  268. 


No.  1,086. 

Connecticut  Mutual  Life  Insurance  Company 
et  al.  v.  hobbs,  administrator. 

Costs. — Lien. — Foreclosure  of  Real  Estate  Mortgage, — Insolvency, — 
Decedenfs  Estate. — The  costs  of  foreclosure  proceedings  are  such  a 
lien  upon  the  lands  that  must  be  discharged  by  the  moneys  realized 
from  the  sale,  where  the  proceeds  of  sale  are  sufficient,  notwith- 
standing the  estate  is  insolvent. 

Prom  the  Tipton  Circuit  Court. 

Holstein  &  Barrett  and  Oglebay  &  Oglehay,  for  ap- 
pellants. 

Waiigh^  Kemp  &  Waughy  for  appellee. 

LoTZ,  J. — ^The  appellee,  as  the  administrator  of  the 
estate  of  Michael  A.  Murphy,  deceased,  filed  his  report 
as  such  administrator.  The  appellant  appeared  and 
filed  exceptions  to  the  report.  The  cause  was  submit- 
ted to  the  court  and  resulted  in  a  general  finding  in 
favor  of  the  api)ellee. 

The  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  It  is  insisted  that  the  finding  is  contrary 
to  the  law  and  the  evidence. 

The  facts  of  this  case,  as  established  by  the  undisputed 
evidence,  are  substantially  as  follows :  The  appellee's 
decedent  in  his  lifetime  secured  a  loan  from  the  appel- 
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lant,  and  executed  his  notes  for  the  principal  sum  and 
notes  for  the  interest  falling  due  annually.  These 
notes  were  secured  by  a  mortgage  executed  by  the  dece- 
dent and  his  wife  on  one  hundred  and  sixty  acres  of 
land  in  Tipton  county.  After  the  maturity  of  the 
indebtedness,  the  appellant  filed  the  same  as  a  claina 
against  the  estate  of  the  decedent.  The  administrator 
allowed  a  part  of  the  claim,  and  the  cause  was  transfer- 
red to  the  trial  docket.  The  appellant  then  filed  a  sec- 
ond paragraph  of  complaint  asking  that  its  mortgage 
be  foreclosed.  This  cause  was  submitted  to  the  court 
and  resulted  in  a  judgment  in  favor  of  the  appellant,  in 
the  sum  of  $3,482.20  and  costs  of  suit  and  decree  of 
foreclosure. 

Subsequently  the  administrator  filed  his  petition  and 
obtained  an  order  of  the  court  to  sell  the  two- thirds  of 
the  real  estate  covered  by  said  mortgage  to  make  assets 
to  pay  the  debts  of  the  decedent  ( one-third  having  been 
previously  setoff  to  the  widow).  The  land  was  sold 
free  from  the  encumbrance  and  the  proceeds  ordered 
paid  in  discharge  of  the  foreclosure  judgment.  The 
administrator  realized  from  the  sale  more  than  enough 
to  pay  the  whole  amount  of  appellant's  foreclosure 
judgment  including  the  costs.  He  paid  all  of  the 
judgment  except  the  costs  and  sought  to  settle  the 
estate  as  insolvent  and  refused  to  pay  the  costs  of  the 
foreclosure  proceedings  out  of  the  moneys  realized  from 
the  sale  of  the  lands. 

In  its  exception  to  the  report  the  costs  of  the  foreclos- 
ure proceedings  are  alleged  to  be  $50. 00.  The  appellee 
in  his  answer  to  the  exception  did  not  deny  this  amount, 
but  sought  to  be  excused  from  such  payment  on  the 
ground  that  such  costs  were  not  such  a  lien  on  the  lands 
as  he  was  required  to  pay  from  the  money  realized. 

This  answer  tacitly  admits  that  the  costs  included  in 
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such  judgment  were  $50.00.  There  was  therefore  some 
evidence  of  the  amount  of  such  costs. 

In  RyJceVj  Admr.^  v.  Vawter^  117  Ind.  425,  it  was  held 
that  when  lands  are  sold  by  an  administrator  free  from 
the  encumbrances  thereon,  the  moneys  realized  must  be 
first  applied  to  the  payment  of  such  liens.  The  ques- 
tion here  arises  whether  or  not  the  costs  of  the  foreclos- 
ure proceedings  were  such  a  lien  upon  the  lands  that 
must  be  discharge  by  the  moneys  realized  from  the 
sale. 

Costs  are  the  expenses  of  an  action  recoverable  from 
the  losing  party.  The  practice  is  to  include  them  in 
the  judgment. 

The  costs  of  the  foreclosure  proceeding  were  therefore 
a  lien  upon  the  lands  at  the  time  the  administrator 
procured  the  order  to  sell,  and  it  was  his  duty  to  pay 
ihem  out  of  the  moneys  realized  from  the  sale. 

Judgment  reversed,  with  instruction  to  sustain  the 
motion  for  a  new  trial. 

FUed  April  1,  1896. 


No.  2,045. 

Hunter  v.  The  State. 

Gbiminal  Law. — House  of  Ill-Fame. — Husband  and  Wife. — In  Pari 
DcZicto.— The  husband  of  a  wife  who  keeps  a  house  of  ill-fame, 
she  owning  the  house  and  conducting  the  business,  he  living  with 
her  in  the  house  and  being  fed,  clothed,  and  furnished  with  a  horse 
and  buggy  and  spending  money  from  the  proceeds  of  the  business, 
is  equally  guilty  with  his  wife  of  the  crime  of  keeping  such  a 
house. 

From  the  Sullivan  Circuit  Court. 
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Briggs  &  Lindley^  for  appellant. 

W.  A.  Ketcham,  Atty. -General,  C.  D.  Hunty  Pros. 
Atty.,  and  W.  H.  Bridwell^  for  States 

Gavin,  0.  J. — ^Appellant  was  convicted  of  keeping 
a  house  of  ill-fame.  From  the  evidence  it  appears  that 
his  wife,  who  was  indicted  with  him  and  pleaded  guilty, 
owned  the  house  and  conducted  the  husiness;  he  had 
no  further  connection  with  it  than  that  he  lived  with 
her  in  the  house  as  her  husband,  was  fed  and  clothed, 
furnished  with  a  horse  and  buggy  and  spending  money 
from  the  proceeds  of  the  business. 

Counsel  argue  that  under  our  statutes,  enlarging  the 
rights  of  a  married  woman,  the  husband  who  only  lives 
oflf  the  proceeds  of  her  shame  cannot  be  held  responsi- 
ble therefor.  While  it  is  true  that  under  our  liberal 
laws  the  legal  disabilities  of  married  women  have  been 
largely  removed,  yet  it  is  not  true  that  the  husband  has 
lost  all  his  conmion  law  rights  and  duties  as  the  head 
of  the  family.  Although  she  may  own  the  property  in 
which  they  live,  it  is  incumbent  upon  him  to  exercise 
his  marital  i)owers  to  prevent  her  defiling  the  home  by 
keeping  a  brothel.  If,  as  here,  he  fails  to  do  so,  but 
permits  the  business  to  be  there  carried  on,  and  enjoys 
the  fruits  of  the  illegal  traffic,  he  must  share  with  her 
the  responsibility  therefor.  1  Bishop  New  Cr.  Law, 
section  1084 ;  Commonwealth  v.  Woody  97  Mass.  225 ; 
Commxmwealth  v.  Certain  Int.  Liquors,  115  Mass.  145. 

Some  of  the  authorities  hold  him  guilty  under  such 
circumstances,  even  though  he  do  not  share  in  or  receive 
any  part  of  the  profits. 

The  conviction  was,  in  our  opinion,  right. 

Judgment  affirmed. 

Filed  April  1,  189ft. 
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No.  1,845. 

Hamune  et  al.  V.  Engle. 

JusTiCB  OP  THB  Peack. — Action  for  Possession  of  Real  Estate. — 
Defenses. — Answer, — In  an  action  before  a  justice  of  the  peace  by 
the  landlord  against  his  tenant  who  is  xinlawf ully  holding  over,  for 
the  possession  of  the  premises,  all  defenses  are  available  to  the 
defendant  without  answer.    Section  1528,  R.  S.  1894. 

Insteuotions  to  Jury. — Action  for  Possession  of  Land, — Justice 
of  the  Peace, — For  instructions  in  an  action  before  a  justice  of  the 
peace  for  the  xx>sse6sion  of  land  by  a  tenant  who  unlawfully  holds 
over,  see  opinion. 

Same. — Lvidenea  Not  in  Record. — Presumption. — Appellate  Proced- 
ure. — WTiere  the  evidence  is  not  in  the  record,  it  will  be  presumed 
that  the  inbtructions  were  applicable  to  the  evidence,  and  that  the 
jury  were  governed  by  the  instructions. 

From  the  Marion  Superior  Court. 
Bynum  &  Hooker^  for  appellants. 
O.  W.  Spahr^  for  appellee. 

Davis,  J. — ^This  action  was  instituted  on  March  28, 
1895,  by  the  appellants  against  the  appellee  before  a 
justice  of  the  peace.  In  the  first  paragraph  of  the 
complaint  the  allegations  in  substance  were  that  the 
appellants  were  entitled  to  the  possession  of  certain  real 
estate  therein  described  and  that  the  appellee  unlaw- 
fully holds  over  and  detains  possession  of  said  premises. 
The  substance  of  the  averments  in  the  second  paragraph 
of  the  complaint  is  that  on  3Iarch  1,  1894,  the  appel- 
lants leased  the  real  estate  to  Perry  Engle ;  that  by  said 
lease,  a  copy  of  which  is  filed  with  the  paragraph,  it 
was  agreed  that  Perry  Engle  might  sublet  said  premises 
to  Grant  Engle ;  that  by  the  express  provisions  of  said 
contract,  the  term  thereof  expired  on  the  1st  day  of 
March,  1895,  and  that  ever  since  said  day  the  appellee, 
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Grant  Engle,  has  unlawfully  held  over  and  detained  the 
possession  of  said  premises.  In  the  lease  it  is  recited, 
among  other  things,  that  said  appellants  rent  'Hheir 
farm,"  and  ^Hhat  in  case  an  agreement  shall  be  made 
on  or  before  September  1,  1894,  for  the  extension  of 
this  lease  this  tenant  may  sow  wheat  on  their  farm  for 
the  following  year."  There  was  no  answer  filed  to  the 
complaint. 

On  the  theory  that  this  was  an  action  by  a  landlord 
to  recover  possession  of  real  estate,  against  a  tenant  who 
was  unlawfully  holding  over,  the  justice  of  the  peace 
had  jurisdiction.     Section  7106,  R.  S.  1894. 

All  defenses  were  available  to  the  defendant  without 
answer.  Section  1528,  R.  S.  1894.  The  appellee  had 
the  right  without  plea  to  prove  by  parol,  if  he  could, 
that  the  term  of  the  lease  had  been  extended  and  that 
such  contract  was  in  force  when  the  action  was  com- 
menced. 

From  a  judgment  in  favor  of  the  appellee  this  appeal 
is  prosecuted.  The  only  error  assigned  is  that  the 
court  erred  in  overruling  appellants'  motion  for  a  new 
trial. 

The  evidence  is  not  in  the  record. 

After  the  beginning  of  the  argument  the  counsel  for 
appellants  requested  the  court  to  instruct  the  jury,  if 
they  returned  a  gsneral  verdict,  to  answer  certain  inter- 
rogatories then  tendered  by  the  appellants,  which 
request  was  denied  and  also  during  the  argument  of 
counsel  for  appellee,  counsel  for  appellants  requested 
the  court  to  direct  the  jury  to  return  a  special  verdict, 
which  request  the  court  denied. 

There  was  no  error  in  either  of  these  rulings.  Sec- 
tions 554  and  555,  R.  S.  1894.  American  Fire  Ins. 
Co.  V.  Sisk,  9  Ind.  App.  305,  319 ;  Sandford  Tool  and 
Fork  Co.  V.  Mullen,  1  Ind.  App.  204,  208. 
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In  the  first  instruction  the  court  said,  among  other 
things,  that  the  appellants  alleged,  in  suhstance,  that 
they  were  the  owners  of  the  real  estate.  In  other 
respects  the  substance  of  the  allegations  of  the  com^ 
plaint  was  correctly  stated.  In  the  second  instruction 
the  court  said  to  the  jury  that  the  burden  was  upon  the 
appellants  to  prove  the  material  allegations  of  the  com- 
plaint by  a  preponderance  of  the  evidence.  What  the 
material  allegations  of  the  complaint  were  was  not  spe- 
cifically  stated  in  any  instruction.  The  title  to  the  real 
estate  was  not  in  issue.  The  appellants  were  only 
required  to  prove  that  they  were  entitled  to  the  posses- 
sion of  the  real  estate.  The  presumption,  against  the 
appellants  at  least,  is  that  the  appellee  entered  into 
possession  of  the  real  estate  under  the  lease  referred  to. 
If  the  appellee  was  holding  possession  under  an  exten- 
sion of  the  lease,  he  was  not  in  a  position  to  dispute  his 
landlord's  title.  On  the  trial,  the  fact  that  appellants 
were  the  owners  of  the  farm  described  in  the  lease  under 
which  the  appellee  held  possession  may  have  been 
admitted  or  conceded.  The  holding  over  may  have 
been  under  a  claim  of  an  eictension  of  the  lease.  If  he 
held  over  without  such  extension  such  holding  over  was 
unlawful.  If  he  held  over  under  an  extension  he  may 
have  been  entitled  to  the  possession  at  the  date  of  the 
commencement  of  the  suit.  In  the  third  instruction 
the  court  said  that  if  the  appellee  had  a  right  to  the 
possession  at  the  time  the  action  was  begun  by  virtue 
of  a  contract  leasing  said  property  to  the  appellee,  that 
is  to  say  that  the  minds  of  the  parties  had  met  upon  such 
contract,  then  their  verdict  should  be  for  the  appellee, 
but  in  the  fourth  instruction  the"  court  clearly  and 
explicitly  instructed  the  jury  that  if  no  such  contract 
existed  at  the  time  of  the  beginning  of  the  action,  and 
that  the  appellee  was  not  holding  possession  by  virtue 
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of  Buch  contract,  then  their  verdict  should  be  for  the 
appellants.  This  instruction  said  to  the  jury  in  effect 
that  it  was  not  a  question  as  to  who  owned  the  real 
estate,  but  the  sole  and  only  question  was  whether  the 
appellee  at  the  time  of  the  beginning  of  the  action  was 
in  possession  under  the  contract  giving  him  the  right  to 
hold  the  same.  It  is  true  that  the  legal  effect  of  the 
written  lease  was  a  question  for  the  court,  but  the 
question  as  to  whether  there  was  an  agreement  for  the 
extension  of  the  lease  was  a  question  for  the  jury. 
Whether  the  minds  of  the  parties  had  met  on  an  agree- 
ment for  the  extension  of  the  lease  may  have  been  the 
controverted  question  on  the  trial.  If  in  fact  the  term 
of  the  lease  had  been  extended,  such  contract  of  exten- 
sion may  have  entitled  the  appellee  to  the  possession  at 
the  time  of  the  beginning  of  the  action.  The  instruc- 
tions are  awkwardly  drawn,  but  when  considered 
together  as  an  entirety,  in  the  absence  of  the  evidence, 
and  in  view  of  the  presumptions  in  favor  of  the  rulings 
of  the  trial  court,  we  are  not  prepared  to  say  that  the 
jury  was  misled  or  that  the  appellants  were  injured 
thereby.  We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 

Filed  January  22,  1896. 

On  Petition  for  Rehearing. 

Davis,  J. — ^The  theory  of  each  paragraph  of  the  com- 
plaint is  that  the  tenancy  of  appellee  expired  on  the  first 
of  March,  1895,  and  that  at  the  date  of  the  commence- 
ment of  this  action,  he  was  unlawfully  holding  over 
and  detainiilg  possession  of  said  premises  from  appel- 
lants. The  tenancy  of  appellee,  under  the  terms  of  the 
written  agreement  between  the  appellants  and  Perry 
Engle,  expired  on  the  first  day  of  March,  unless  there 
was  an  extension  of  the  lease. 
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The  appellee,  however,  had  the  right,  under  the  gen- 
eral denial,  to  prove  that  he  was  not  unlawfully  holding 
over  by  showing  that  there  had  been  an  extension  of  the 
lease,  or  that  he  was  in  possession  as  tenant  by  virtue  of 
some  other  contract  with  appellants.  In  other  words, 
he  was  not  confined  to  mere  negative  proof  in  denial  of 
the  facts  stated  in  the  compljaint,  but  he  had  the  right 
to  give  evidence  of  independent  facts  inconsistent  there- 
with which  tended  to  meet  and  break  down  the  cause 
of  action  stated  in  the  complaint.  Crum  v.  Yundtj  12 
Ind.  App.  808. 

For  instance  we  know  of  no  reason  why  appellants 
and  appellee  might  not  have  agreed  before  the  first  of 
March,  1896,  that  he  should  continue  to  hold  possession 
of  said  premises  until  March  1,  1896|  under  the  terms 
of  the  Perry  Engle  lease,  or  on  such  other  terms  as  may 
have  been  mutually  satisfactory  to  the  parties.  The 
substance  of  the  instructions  was  that  if  appellee  was  in 
possession  at  the  time  the  action  was  begun  by  virtue 
of  a  contract  with  appellants^  leasing  said  property  to 
him,  their  verdict  should  be  in  his  favor,  and  that  if  no 
such  contract  existed  their  verdict  should  be  in  favor  of 
appellants. 

It  is  true  that  the  court  incorrectly  stated  in  the  first 
instruction  that  the  appellants  alleged  in  their  complaint, 
among  other  things,  that  they  were  the  ^^  owners  of 
said  real  estate,"  but  the  court  did  not  in  that  or  any 
other  instruction  say  that  it  was  necessary  for  appel- 
lants to  prove  such  allegation.  On  the  contrary^  the 
court  clearly  and  expressly  instructed  the  jury  that  thegr 
should  find  for  the  appellants,  unless  they  found  that  ap- 
pellee was  then  holding  possession  by  virtue  of  a  con- 
tract with  appellants  leasing  the  premises  to  him. 
Whether  the  evidence  tended  to  prove  an  extension  of 
Vol.  14—44 
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the  old  lease,  or  an  independent  contract  of  leasing,  we 
do  not  know.  The  jury  was  told  that  to  constitute  a 
leasing,  it  was  necessary  to  find  that  the  ^^minds  of  the 
parties  had  met  upon  such  contract,"  and  that  if  appel- 
lee ^^  was  not  then  holding  possession  by  virtue  of  such 
contract,"  they  should  find  for  appellants. 

The  presumption  is  that  the  instructions  were  appli- 
cable to  the  evidence,  and  that  the  jury  were  governed 
by  the  instructions.  It  is  evident  from  the  instructions, 
that  no  question  of  ownership  was  in  issue,  and  that 
the  burden  of  proving  that  appellants  were  the  "own- 
ers of  the  real  estate"  was  not  imposed  on  them.  If 
such  burden  had  been  imposed  on  them  by  the  instruc- 
tions, a  different  question  would  be  presented.  The  in- 
structions, when  considered  as  an  entirety,  are,  with  the 
exception  of  the  inaccuracy  stated,  correct  and  harmo- 
nious, and  show  that  the  dispute  was  whether  the 
minds  of  the  appellants  and  appellee  had  met  on  the 
question  of  leasing  the  premises  for  a  term  beyond  the 
first  of  March,  1895.  The  inaccurate  statement  as  to 
the  allegations  of  the  complaint,  when  considered  in  the 
light  of  what,  under  the  instructions,  the  appellants 
were  required  to  prove,  was  not  calculated,  in  our  opin- 
ion, to  mislead  the  jury.  In  the  absence  of  the  evi- 
dence, our  attention  has  been  called  to  no  error  in  the 
instructions  that  would  justify  a  reversal  of  the  judg- 
ment of  the  trial  court. 

The  petition  for  a  rehearing  is  therefore  overruled. 

Jlled  April  1, 1808. 
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AOENOY. — Building  Association,^ Prepaid^  Stock,  Sale  of. — Scope  of 
Agent's  Authority, — A  building  and  loan  association  whose  agent  is 
not  expressly  autiiorized  to  sell  prepaid  skx;k  and  coUeot  the  price 
thereof,  is  liable  to  one  for  money  paid  to  such  agent  for  prepaid 
stock  sold  to  him  by  the  agent,  the  transaction  being  within  the 
scope  of  the  agenfs  apparent  authority,  and  the  purchaser  being 
ignorant  of  any  limitations  on  the  agent's  authority  ;  but  without 
the  knowledge,  approval  or  ratification  of  the  association,  the  agent 
has  no  right  to  trade  or  agree  to  trade  prepaid  stock  of  his  principal 
for  stock  in  another  association. 

From  the  Jackson  Circuit  Court. 

J.  Overmyer,  J.  F,  Carson^  C.  N.  Thompson^  B.  H, 
Burr  ell  and  F.  Branamariy  for  appellant. 

A.  N.  Mundenj  for  appellee. 

Davis,  J. — ^The  substantial  averments  in  the  com*^ 
plaint  are  that  appellee  purchased  of  appellant  nine 
shares  of  prepaid  stock  for  $450,  which  he  paid,  and 
that  appellant  neglected  and  refused  to  issue  such  stock 
to  him. 

The  trial  court  proceeded  on  the  theory  that  it  was 
an  action  to  recover  the  purchase-price  paid  by  appellee 
for  the  stock  which  appellant  failed  to  issue  to  him^  and 
on  this  theory  the  complaint,  in  our  opinion,  states  a 
good  cause  of  action,  and  there  was  no  error  in  overrul- 
ing the  demurrer  thereto. 

The  evidence  shows  that  appellee,  through  Warner^ 
the  agent  of  appellant,  in  1893,  purchased  nine  shares 
of  prepaid  stock  in  said  company  at  the  par  value  of 
$100  each,  and  paid  him  $150  in  cash,  and  delivered  to 
him  certificate  of  stock  in  the  Seymour  Mutual  Building 
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and  Loan  Association  calling  for  $300,  for  said  stock. 
The  appellee  recovered  judgment  for  $450. 

The  by-laws  of  the  company  provide  that  prepaid 
stock  may  be  issued  in  shares  of  $100  each,  which  shall 
be  paid  for  at  the  rate  of  $50  per  share.  In  other  words 
for  $450  in  cash,  and  a  membership  fee  of  $1  per  share, 
appellee  was  entitled  to  nine  shares  of  prepaid  stock  of 
the  par  value  of  $100  per  share.  It  appears,  from  the 
evidence,  that  Warner  established  local  boards,  appointed 
officers  for  the  same,  solicited  stock,  collected  member- 
ship fees,  fines,  monthly  dues,  negotiated  loans,  exam- 
ined and  passed  titles  to  real  estate  proposed  as  security, 
and  estimated  the  value  of  the  same,  collected  the  price 
of  prepaid  stock,  paid  semi-annual  dividends  on  such 
stock,  etc.  The  value  of  the  stock  in  the  Seymour  Mu- 
tual Building  and  Loan  Association  delivered  to  him  by 
appellee  is  not  clearly  shown.  Neither  this  stock  nor 
the  money  paid  Warner  by  the  appellee  was  paid  or  de- 
livered by  him  to  appellant.  Soon  after  he  received  the 
stock  he  traded  it  to  another,  who  seems  to  have  with- 
drawn it  from  the  Seymour  association,  but  in  one  year 
the  assodation  paid  only  one-third  of  the  withdrawal, 
and  the  payment  of  the  bak^ce  at  the  time  of  the  trial 
in  the  court  below  was  dependent  upon  its  ability  to 
taise  money  for  that  purpose.  What  Warner  received 
for  the  stock  does  not  appear.  The  evid^ice  does  not 
disclose  that  any  of  appellant's  officers  knew  of  Warner's 
stodt  trading,  and  there  is  no  evidence  showing  that 
he  or  any  c^cer  or  agent  of  appellant  was  authorised 
to  accept  stock  in  another  assodation  in  payment  of 
stock  in  appellant's  association.  Counsel  for  appellant 
earnestly  insist  that  he  was  not  authorized  to  sell  pre- 
^d  stock  and  collect  the  price  therefor.  We  are  of  the 
t^inion,  however,  that  there  is  ample  evidence  in  the 
record  to  show  that  Watner,  in  the  Bale  of  the  nine 
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shares  of  prepaid  stock  to  appellee,  was  acting  within 
the  scope  of  his  apparent  authority,  and  that  as  to  the 
$150  paid  him  in  cash,  the  jury  was  authorized  in  re* 
turning  a  verdict  against  the  appellant.  The  company 
gave  Warner  credit  to  the  public  as  a  suitable  and 
worthy  agent,  and  although  they  may  not  have  author- 
ized him  in  express  terms  to  sell  prepaid  stock  and  col- 
lect the  price  thereof,  the  company  in  some  instances 
at  least  acquiesced  in,  and  ratified  his,  acts  in  such  sales 
and  collections.  The  appellee,  an  ignorant  man,  hav- 
ing acted  in  good  faith  in  dealing  with  Warner  within 
the  scope  of  his  apparent  authority,  and  seeing  that 
somebody  must  be  the  loser  by  his  deceit,  the  jury  were 
justified  imder  the  facts  and  circumstances  in  this  case 
in  the  conclusion  as  to  the  $150  at  least,  that  it  is  more 
reasonable  that  he  who  employs  and  puts  confidence  in 
the  deceiver  should  be  the  loser  than  a  stranger  without 
notice  of  the  limitation  or  restriction  of  his  authority. 
Kerlin  v.  Nafl  Accident  Association^  8  Ind.  App.  628 ; 
Pittsburgh^  etc.,  R.  W.  Co.  v.  i&icer,  10  Ind.  App. 
503. 

Is  appellant  liable  to  appellee  tmder  the  circumstances 
for  the  stock  in  the  Seymour  association?  After  care- 
ful consideration,  we  have  reached  the  conclusion  that 
this  part  of  the  transaction  was  not  within  the  apparent 
scope  of  Warner's  authority.  In  our  opinion  the  most 
favorable  construction  that  can  be  given  the  evidence  in 
behalf  of  appellee  is,  that  the  sale  of  prepaid  stock  by 
him  for  cash,  and  the  collection  of  the  purchase-price 
therefor,  were  under  the  circumstances,  within  the  scope 
of  his  apparent  authority,  but  that  without  the  knowl- 
edge, approval  or  ratification  of  appellant?  he  had  no 
right  to  trade  or  to  agree  to  trade  such  prepaid  stock  of 
appellant's  for  stock  in  another  association. 

In  the  absence  of  such  knowledge,  approval  or  ratifi* 
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cation  of  appellant — ^that  is  to  say,  of  its  officers — ^he 
could  not  bind  the  appellant  by  any  such  arrangement, 
short  of  the  actual  collection  of  the  money.  Miller  v. 
Edmonston,  8  Blackf.  291 ;  Kirk  v.  Hiatt,  2  Ind.  322 ; 
Coming  v.  Strong^  1  Ind.  328 ;  McCormick  v.  Woody 
Water  A.y  etc.y  Co.y  72  Ind.  618 ;  Hoffman  v.  Hancock^ 
etc.,  92  U.  S.  161. 

A  payment  by  check  is  an  ordinary  commercial  trans- 
action and  19  sufficient.  Indiana  Bond  Co.  v.  Brucey 
13  Ind.  App.  550. 

Ordinarily,  building,  loan  fund  and  saving  associations 
do  not  deal  in  stocks,  but  are  depositories  and  investors 
of  money.  Trafficking  in  stock  of  other  associations  is  a 
power  not  ordinarily  exercised  by  general  agents  of  such 
institutions  in  conformity  with  the  usages  of  business. 
Sections  4446  and  4447,  R.  S.  1894. 

Whether  the  officers  or  general  agents  of  appellant, 
who  are  charged  with  the  management  of  its  affairs, 
have  power  under  any  circumstances  to  issue  prepaid 
stock  in  exchange  for  stock  in  other  associations^  is  a 
question  we  do  not  determine.  In  this  case  appeUant 
has  not  received  or  retained  the  benefit  of  the  contract, 
or  any  part  thereof,  entered  into  between  Warner  and 
appellee,  and  as  to  the  stock  in  the  Seymour  association 
that  appellee  delivered  to  said  Warner,  the  evidence,  in 
our  opinion,  fails  to  show  any  right  of  action  against 
api)ellant. 

Corporations  should  l)e  careful  in  the  selection  of 
agents,  because  as  between  them  and  the  public  the 
tendency  is,  in  accordance  with  the  dictates  of  justice, 
to  enlarge  the  powers  of  such  agents,  in  the  absence  of 
express  notice  of  limitations,  so  as  to  embrace  all  his 
acts  within  the  scope  of  his  apparent  authority,  and  es- 
pecially those  powers  which  are  ordinarily  exercised  by 
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agents  of  that  particular  class.   Thompson  Corporations, 
section  4890. 

The  judgment  of  the  trial  court  is  reversed,  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial. 

Filed  April  2, 1896. 


No.  1,665. 

Seabs  V.  Runner,  Assioneb. 

EviDBNOE. — Note. — Bank  Stock.  ^The  proposed  evidence  of  the  cash- 
ier of  a  bank,  that  defendant's  note  sued  on  by  the  assignee  of  the 
bank,  given  in  payment  for  bank  stock,  was  included  in  an  order 
by  the  board  of  directors,  directing  the  cashier  of  the  bank  to  accept 
(15,000  of  the  bonds  of  a  certain  trust  company,  and  with  the  bonds 
take  up  notes  given  for  stock  to  the  amount  of  915,000,  was  properly 
refused,  where  there  is  nothing  in  the  order  to  show  that  defend- 
ant's stock  was  ever  exchanged  for  bonds,  but  that  his  stock  and 
note  attached  thereto  were  found  in  the  bank  after  assignment, 
and  had  not  been  transferred  upon  the  stock-book  to  any  other  per- 
son, and  where  it  appears  that  the  trust  company's  bonds  were 
obtained  for  the  purpose  of  being  exchanged  for  gravel  road  bonds 
and  not  for  stock. 

iNSTEUcnoxs  TO  JuRY.— /SpcctoZ  Verdiet^Harmleaa  Error.-^ThB 
refusal  to  give  an  instruction  asking  in  part  that  the  jury  set  out 
in  their  special  verdict  the  evidence  given  on  a  certain  question, 
was  harmless,  where  the  jury  found  the  other  facts  requested. 

From  the  Benton  Circuit  Court. 
Fraser  &  Isham,  for  appellant. 
Haywood  d:  Burnett j  for  appellee. 

LoTZ,  J. — The  appellee  as  the  assignee  of  the  Com- 
mercial Bank  of  Oxford,  an  insolvent  corporation, 
brought  this  action  against  the  appellant,  upon  a  note 
executed  by  the  appellant  to  said  bank.     The  appellant 
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filed  answer  in  three  paragraphs:  First,  payment; 
second,  that  the  defendant  had  pledged  to  the  bank 
twenty  shares  of  the  capital  stock  of  the  bank  as  collat- 
eral to  secure  the  note;  that  the  bank  sold  the  stock 
and  received  enough  therefrom  to  fully  pay  and  satisfy 
the  note ;  third,  that  the  consideration  of  the  note  had 
failed.  The  cause  was  tried  by  a  jury,  which  resulted  in 
a  verdict  and  judgment  for  the  appellee  in  the  sum  of 
$3,419.99. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

On  the  trial  of  the  cause  the  appellant  endeavored  to 
show  that  the  bank,  prior  to  the  assignment,  had 
exchanged  the  stock  for  bonds  of  a  certain  trust  com- 
pany. He  introduced  in  evidence  a  resolution  or  order 
of  the  board  of  directors,  directing  the  cashier  of  the 
bank  to  accept  $15,000.00  of  the  bonds  of  the  trust 
company  and  with  the  bonds  take  up  the  notes  given 
for  stock  to  the  amount  of  $15,000..00.  The  appellant 
then  produced  as  a  witness  the  cashier  of  the  bank  and 
proposed  to  prove  by  him  that  appellant's  note  was  one 
of  the  notes  referred  to  in  said  order.  This  evidence 
was  excluded.  This  evidence  might  have  had  a  tend- 
ency to  explain  the  order  and  transaction  and  thrown 
some  light  upon  it.  It  might  have  been  slightly  rele- 
vant for  that  purpose.  But  there  is  nothing  in  the 
order  that  shows  that  appellant's  stock  was  ever 
exchanged  for  the  bonds.  At  the  most  it  was  but  a 
bare  proposition.  As  a  matter  of  fact,  appellant's  stock 
was  not  transferred  or  cancelled,  but  was  f oimd  in  the 
bank  after  the  assignment,  with  appellant's  note 
attached  to  it.  Nor  had  the  stock  ever  been  transferred 
upon  the  stock-book  to  any  other  person.  And  the 
bonds  of  the  trust  company  which  were  obtained  by 
such  order  were  obtained  by  the  bank  for  the  purpose  of 
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being  exchanged  for  gravel  road  bonds  and  not  for 
stock.  This  evidence  was  undisputed.  There  was 
therefore  no  reversible  error  in  excluding  this  testimony. 

The  appellant  also  complains  of  the  refusal  of  the 
court  to  give  a  certain  instruction  asked  by  him. 

This  instruction,  in  part,  asked  the  jury  to  set  out  in 
the  verdict  the  evidence  given  on  a  certain  question  and 
the  jury  found  the  other  fact  requested.  There  was  no 
error  in  this  action.  The  other  questions  raised  by  the 
motion  are  waived  for  a  failure  to  discuss  them. 

We  have  given  the  evidence  in  this  case  a  careful 
consideration  and  are  convinced  that  the  judgment  is 
clearly  right.  So  convincing  is  the  evidence  that  it 
would  take  a  very  flagrant  error  to  cause  a  reversal. 

Judgment  affirmed. 

Filed  March  2, 1896. 


Na  1,780. 

The   Indiana  Natural  Gas   and  Oil  Company  v. 

Bailey  et  al. 

From  the  Howard  Circuit  Court. 

MoorCt  Win  field   <&  Taber,  for  appellant. 
BlcLcklidge,  Shirley  &  Moon,  for  appellees. 

Reinhabd,  J. — ^This  was  a  proceeding  to  condemn  the  lands  of  the 
appellees  for  the  purpose  of  laying  pipes  to  transport  natural  gas, 
under  R.  S.  1894,  section  5103,  et  seq.  (Elliott  Supp.,  section  1066,  et 
9eq,)  The  court  charged  the  jury  that  besides  the  damages  which 
would  result  from  injuries  to  the  lands,  the  appellees  were  entitled  ta 
recover  also  all  damages  that  will  probably  result  from  the  mainten- 
ance of  the  line  in  the  future,  and  that  natural  gas  being  highly 
inflammable  and  liable  to  explode,  the  jury  might  consider  also  the 
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probabilities  of  injuries  from  fires  or  explosions  which  may  result 
from  the  ordinary  prudent  and  careful  operation  of  the  pipe  line. 
According  to  the  recent  decision  of  this  court,  in  Indiana  Nat  Gas 
and  Oil  Co.  y.  Jones,  14  Ind.  App.  55,  these  instructions  were  er- 
roneous and  require  us  to  reverse  the  Judgment. 
Judgment  reversed. 

Filed  December  18,  1895. 


No.  1,875. 

Johnson  et  al.  v.  Williams. 

From  the  Grant  Circuit  Court. 

Harvey  db  DeWolf,  for  appellants. 
RatliffA  Cline,  for  appellee. 

Ross,  J. — The  appellee  brought  this  action  against  the  appellants 
to  recover  on  a  promissory  note  given  by  them  to  him  for  a  balance 
of  the  purchase-money  in  the  sale  of  real  estate.  The  cause  was  tried 
by  the  court  and  a  special  finding  of  facts  made  with  conclusions  of 
law  thereon.  The  only  question  properly  presented  on  this  appeal 
arises  on  the  exceptions  to  the  conclusions  of  law. 

Upon  the  authority  of  Johnson  v.  BedtoeU,  43  N.  £.  Rep.  246,  15 
Ind.  App.  —  ,  decided  at  this  term,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 

FUed  March  13,  1896. 


No.  1,064. 

Toledo,  St.  Louis  and  Kansas  City  Railboad 

Company  v,  Wingate. 

From  the  Fountain  Circuit  Court. 

Bayless  db  Ouenther  and  C.  Brown,  for  appellant. 
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LoTZ,  J. — The  facts  of  this  case  so  far  as  the  questions  of  negli- 
gence and  contributory  negligence  are  concerned,  are  the  same  as  in 
the  case  of  Toledo^  etc,  R,  R,  Co.  v.  Wingate,  decided  by  the  Supreme 
€k>urt,  87  N.  E.  Rep.  274.  This  case  and  that  arose  out  of  the  same 
transactions.    The  complaint  in  that  case  was  held  insufficient. 

There  is  a  slight  difference  in  the  allegations  in  that  case  and  in 
this;  but  as  the  facts  are  the  same,  this  cause  is  reversed  on  the 
authority  of  that  case,  with  instructions  to  sustain  the  motion  for 
a  new  trial,  with  leave  to  appellee  to  amend  his  complaint. 

FUed  December  19,  1895. 


No.  1,876. 

Johnson  et  al.  v.  Williams,  Guardlln. 

From  the  Grant  Circuit  Court. 

Harvey  A  DeWolf,  for  appellants. 

Ratliff  &  Cline  and  Carroll  db  Dean,  for  appellee. 

Ross,  J. — ^The  appellee  John  W.  Williams,  guardian  of  Roscoe 
Bedwell  and  Christa  Bedwell,  minor  children  of  Amy  A.  Bedwell, 
sued  to  recover  on  a  note  given  by  the  appellants  to  said  Amy  A. 
Bedwell,  and  by  her  assigned  to  the  appellee  as  such  guardian,  for  a 
balance  of  the  purchase  money  in  the  sale  of  real  estate.  The  cause 
was  tried  by  the  court  and  at  the  request  of  the  appellants,  the  court 
made  a  special  finding  of  facts  with  conclusions  of  law  thereon.  To 
the  conclusions  of  law  the  appellants  excepted  and  the  correctness  of 
such  conclusions  upon  the  facts  found  is  the  only  question  presented 
on  this  appeal. 

In  the  case  of  Johnson  v.  Bedtoell,  48  N.  !b.  Rep.  246.  15  Ind.  — ,  all 
of  the  questions  arising  on  this  appeal  were  decided  adversely  to  the 
appellants. 

The  judgment  of  the  court  below  is,  therefore,  in  all  things 
affirmed. 

FQed  March  24,  1896. 
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No.  1,708. 

Ind.  Natural  Gas  and  Oil  Company  v.   Downing. 

From  the  Howard  Circuit  Court 

Moore,  Winfleld  <t  Taber,  for  appellant. 
BUieklidge,  Shirley  A  Moon,  for  appellee. 

BxiNHABD,  J. — Instructions  were  given  in  this  case,  similar  to  those 
for  which  a  reversal  was  adjudged  in  the  late  case  of  Ind,  Natural 
Oa8  and  OH  Co,  v.  Jones,  14  Ind.  App.  55. 

On  the  authority  of  that  case,  the  judgment  of  the  court  below  in. 
the  present  case  must  be  reversed. 

Judgment  reversed. 

Filed  December  20, 1895. 


No.  1.709. 

Ind.  Natural  Gas  and  Oil  Company  v.  Collins. 

From  the  Howard  Circuit  Court. 

Moore,  Winfidd  <fc  Tc^ber,  for  appellant 
Blacklidge,  Shirley  <Sb  Moon,  for  appellee. 

Rbinhard,  J. — The  question  which  must  determine  our  conclusion 
in  this  case  has  been  disposed  of  by  this  court  in  the  recent  case  of 
Ind.  Natural  Qua  and  OU  Co.  v.  Jonea,  14  Ind.  App.  55. 

On  the  authority  of  that  case,  the  judgment  of  the  lower  court  is 
reversed. 

Filed  January  8,  1896. 
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No.  1,888. 

Thb  Indiana,  Illinois  and  Iowa  Railway  CIompant 

V.    BiNEHART. 

From  the  St.  Joseph  Circuit  Court 
A.  L.  Brick  and  A.  Anderson^  for  appellant. 
Weir  A  Wetr,  for  appellee. 

Jjon,  J.-^The  questions  involved  in  this  appeal  are  identical  with 
those  in  the oase  of  Indiana,  ete,,ILW,  Oo.  v.  Rinehart,  14  Ind.  App. 
887,  and  upon  the  authority  of  that  oase,  this  oause  is  affirmed^ 

Filed  March  18,  1896. 


No.  1,796. 

The  Board  of  Commissioners  of  the  County  of 
Montgomery  v.  Coffenberry. 

From  the  Montgomery  Circuit  Court 

F.  P.  Mounij  for  appellant 

G.  W.  Paul,  M.  W'  Bruner  and  T,  L.  StUweO,  for  appeReei 

GAViNf  C.  J. — ^The  appellee  reoovered  judgment  for  damages  by 
reason  of  appellant's  negligence  in  permitting  a  county  bridge  to 
become  and  remain  out  of  repair. 

At  the  time  of  the  trial  the  decisions  of  the  Supreme  and  Appel- 
late Court  held  counties  liable  to  respond  in  damages  for  such  negli- 
gence and  they  were  properly  followed  by  the  trial  court. 

In  the  case  of  Board,  etc,  v.  Albnan,  142  Ind.  573,  the  Siq>reme 
Court  overruled  the  cases  so  holding  and  decided  that  counties  were 
not  required  to  answer  in  damages  for  negligence  with  reference  to 
bridges.  Following  the  authority  of  the  Supreme  Oouft  we  mtuA  Bd- 
judge  the  complaint  bad. 

Judgment  reversed. 

Filed  December  20,  1895. 
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East  et  aL  v.  McKea 
No.  1,710. 

Ind.  Natural  Gas  and  Oil  Company  v.  Wootkbsl 

From  the  Howard  Circuit  Ck>urt. 

Moore,  Winfl/dd  A  Taber^  for  appellant. 

Dean  A  Dean  and  Blacklidge,  Shirley  A  Moon^  for  appellee. 

The  question  upon  which  this  cause  must  be  determined,  was 
decided  bj  this  court  in  the  recent  case  of  Ind.  Natural  Cfaa  and  Oil 
Co.  Y.  Jone8,  14  Ind.  App.  05.  On  the  authority  of  that  oasQi  the 
judgment  of  the  court  below  is  reversed. 

FUed  January  9,  1896. 


Na  1,692. 

East  et  al.  v.  McEes. 

From  the  Greene  Circuit  Court 

E.  S?u)rt,  for  appellants. 

H.  C,  Shaw  and  Davis  A  Moffett,  for  appellee. 

Ross,  J. — ^This  was  an  action  brought  bj  the  appellants  against  the 
appellee  for  a  new  trial  on  account  of  newly  discovered  evidenoe» 
under  section  568,  R.  a  1881  (section  572.  B.  a  1894). 

All  of  the  questions  presented  on  this  appeal  have  been  considered 
and  decided  adversely  to  the  api)ellants  in  the  case  of  Ecist  v.  McKee, 
ante  page  45. 

Judgment  affirmed. 

FUed  Peoember  11, 1895. 
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Keaton  v.  Snider. 


No.  1,571. 

Warder  v.  Qoldbach,  Administratrix, 

From  the  Floyd  Circuit  Court. 

Stotsenburg  db  Voigt,  J.  B.  Merriwether  and  Kelso  tSb  Kelso,  for 
appellant. 

Burke  and  Jetvett  db  Jewett,  for  appellee. 

LoTZ,  J. — The  questions  involved  in  this  appeal  are  the  same  as 
those  in  the  case  of  Payne  v.  Ooldbach,  Admx,,  14  Ind.  App.  100. 
Upon  the  authority  of  that  case,  this  case  is  affirmed. 

■ 

Filed  January  8,  1896. 


Na  1,862. 

Keaton  v.  Snider. 

From  the  Shelby  Circuit  Court. 

Hord  <Sb  Adams,  for  appellant. 
Adams  <&  Carter,  for  appellee. 

Davis,  J. — The  questions  presented  in  this  case  are  identical  with 
those  in  Keaton  v.  Snider,  14  Ind.  App.  66. 

On  the  authority  of  that  decision  the  judgment  in  this  case  should 
be  affirmed. 

Judgment  affirmed. 

Filed  December  13,  1895. 
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ABATEMENT  OF  ACTION. 
See  Plbadino,  20. 

ACCIDENT  INSURANCE. 
See  Insxtrange,  1, 6. 

ACCOUNT. 
See  AonoN,  8. 

ACTION. 
See  Appeal  Bond;  Bond,  2;  Instructions  to  Juby,  8;  Insubanob,  2; 

PBOOSEDma  SUPPLEMENTABT  TO  EZBOUTION. 

1.  Trespasa.— Destruction  of  Orounng  Crop.—Juriadiction. — CoutUv. 
— ^An  action  '  for  the  destruction  of  growing  com  on  rented  lana, 
by  cattle  wrongfully  permitted  to  go  upon  such  land,  is  an 
action  for  trespass  on  real  estate,  the  jurisdiction  of  which  is  in  tiie 
county  where  the  land  is  situated,  instead  of  that  in  which  the  de- 
fendant resides.  Keaton  v.  Snider,  Sr,,  66 

2.  Party  D^endant.  — Assignor,  —  Endorsement.  — The  fact  that 
the  assignment  of  an  account  is  in  writing  upon  tiie  same 
paper  which  contains  a  statement  of  the  account,  aoes  not  make 
it  an  endorsement  in  writing,  within  section  277,  R.  S.  1894,  i>ro- 
Tiding  that  the  assip^nor  shall  be  made  a  defendant  in  an  action 
brou^t  by  the  assignee  of  a  claim  arising  out  of  a  contract  and 
not  assigned  by  endorsement  in  writing.       Steioart  v.  Fralich,  iS60 

8.  Booh  Account.  —  Assianment.  —  Assignor  a  Necessary  Party 
Defendant. — ^An  open  or  book  account  cannot  be  endorsed  in  writ- 
ing so  as  to  make  it  unnecessary  to  make  the  assignor  a  party, 
under  section  277,  R.  S.  1894,  requiring  him  to  be  made  a  defendant 
in  an  action  by  the  assignee  upon  a  claim  arising  out  of  a  contract 
and  not  assigned  by  endorsement  in  writing.  Ih. 

4.  By  Owner  of  Land.— Paper  Title  in  Wi/e.  —  2Vt«f.—  Trespaes. 
—The  owner  of  premises  may  maintain  an  action  at  law  for 
trespass  occurring  while  the  paper  title  was  in  his  wife  under  a 
trust  not  enforceable,  but  subsequently  executed  in  his  favor;  and 
a  separate  action  in  equity  to  establish  the  trust  is  not  necessary. 

Sunny  side,  etc.,  Co.  ▼.  BeOZy  478 

6.  On  Bond  of  Contractor.  —  Free  Oravd  Boad.  —  Demand.  —  A 
demand  is  not  a  condition  precedent  to  an  action  by  a  siqMiin* 

(704) 
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tendent  of  the  constmction  of  a  free  gpravel  road  under  the  act  of 
July  18, 1885,  upon  the  bond  of  the  contractor  for  moneys  due  to 
laborers  and  materialmen,  although  under  section  5598,  R.  S.  1894, 
such  a  demand  would  be  essential  if  the  action  were  brought  by  a 
laborer  or  materialman.  Lane  v.  State,  ex  rel,,  67S 

ADMISSION. 
See  Appellate  Pbooedurb,  24. 

AFFIDAVIT. 
See  Appellate  Pboobdure,  86;  Criminal  Law,  7. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  5,  6. 

AGENCY. 
See  Plbadinq,  8. 

1.  Broker. — Making  Contract  in  Hia  Own  Name. — Liability  of 
Principal.  —  Commission.  —  A  broker  cannot  make  in  his  own 
name,  without  the  knowledge  and  consent  of  his  principal,  a  con- 
tract which  will  bind  both  the  principal  and  the  ofder  contracting 

Sarty,  so  as  to  render  the  principal  liable  for  commissions  or  for 
amages  to  the  agent  by  reason  or  non-fulfillment  of  the  contract, 
even  though  he  receives  the  benefit  of  the  contract. 

Haas  V.  Rustont  8 

2.  Cominiesion. — Per  Centum  of  Sale. — Contract. — An  agent  for  the 
sale  of  machinery  under  a  contract  entitling  him  to  twenty  per 
cent,  on  sales  made  on  three  fall  payments,  twenty-seven  per  cent; 
on  sales  made  on  two  fall  payments  and  thirty-five  p>er  cent,  com- 
mission on  the  sale  of  maciiinery  made  in  April,  and  is  not  as  mat- 
ter of  law  entitled  to  commission  of  thirty-five  per  cent,  on  a  sale 
for  cash  paid  for  partly  in  cash  and  the  balance  by  a  note  payable 
in  the  following  December.  HvJber  Mfg.  Co.  v.  Seabold,  109 

8.  Notice. — Trespass  to  Land. — A  mining  corporation  is  chargeable 
with  the  knowledge  of  the  superintendent  of  a  coal  mine  that  land 
upon  which  he  enters  belongs  to  a  third  person,  as  the  knowledge 
of  an  agent,  while  performing  the  principal's  business,  is  the 
knowledge  of  the  principal.  Sunny  side  Coal^  etc.,  Co.  v.  Beitz,  478 

4b  Building  Association.— Prepaid  Stock,  Sale  of. — Scope  of  Agenfs 
Authority.— A  building  and  loan  association  whose  agent  is  not 
expressly  authorized  to  sell  prepaid  stock  and  collect  the  price 
thereof,  is  liable  to  one  for  money  paid  to  such  agent  for  prepaid 
stock  sold  to  him  by  the  agent,  the  transaction  being  within  the 
scope  of  the  agent's  apparent  authority,  and  the  purchaser  being 
ignorant  of  any  limitations  on  the  agent's  authority  ;  but  without 
the  knowledge,  approval  or  ratification  of  the  association,  the  agent 
has  no  right  to  trade  or  a^ee  to  trade  prepaid  stock  of  his  principal 
for  stock  in  another  association.     * 

Oerman-Ameirican  Building  Association  v.  Droge,  691 

AGENT. 
See  Negotiable  Instrument,  1,2;  Telephone  Co.,  4. 

AGREED  CASE. 

What  Does  Not  Constitute  An  Agreed  Case. — Simply  agreeing  to  the 
facts,  reducing  them  to  writing,  and  submitting  the  case  to  the 

Vol.  14-45. 
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court  upon  the  facts  so  agreed,  do  not  constitute  an  "agreed  case" 
within  section  563,  R.  S.  1894»  providing  that  parties  may,  by  agree- 
ment to  the  effect,  submit  a  controversy  upon  an  a|preed  state- 
ment of  facts  made  out  and  signed  by  them,  with  an  affidavit  that 
the  controversy  is  real.  Reddick  v.  Boards  etc,  S9S 

AGREED  STATEMENT  OF  FACTS. 
See  Appellate  Proceduke.  88. 

ANIMALS. 
See  Appellate  Procedure,  15;  Plbadinq,  1;  Replevin,  2,  8. 

1.  Trespcutaing. — Damage  Feasant, —  Statutory  Remedy. — The  com- 
mon law  right  to  distress  of  cattle  da^nage  feasant  is  superseded  by 
the  statute  providing  for  the  enforcement  of  claims  for  damages 
by  detention  of  the  trespassing  animal  a  Little  v.  Sioafford,  7 

2.  Running  at  Large. —  Supervisor  Impounding,  —  When  Statu- 
tory Charges  Not  Recoverable. —  Notice.  —  A  road  overseer  who 
takes  up  animals  unlawfully  running  at  large,  under  section- 2888,  R. 
S.  1894,  making  it  his  dutv  to  do  so,  is  not  entitied  to  recover  the 
statutory  charges,  where  he  serves  the  notice  on  the  agent  of  the 
owner  in  his  individual  capacity  and  not  as  agent  instead  of  ui>on 
the  owner  herself,  as  required  by  section  2884. 

Wyman  v.  Turner,  118 

8.  Impounding.  — Notice.  — Ampearance  by  Owner.' —  Waiver. — 
The  appearance  of  the  owner  of  animals  taken  up  by  the  road  over- 
seer while  running  at  large,  under  section  2888,  K.  S.  1894,  mfjlriiig 
it  his  duty  to  impound  them  in  such  case,  does  not  operate  as  a 
waiver  of  a  failure  of  such  overseer  to  give  immediate  notice  to  the 
owner  as  required  by  section  2834.  lb. 

ANSWER. 

See  Appellate  Procedttrb,  18, 19,  80;  Plkadino,  2,  8,  5,  6, 18,  16, 

20,  21 ;  Praotiob. 

APPEAL. 

1.  From  What  Judgment  an  Appeal  WiU  Lie.  —  A  judgment 
that  plaintiff  take  nothing  by  his  complaint,  and  that  defendant 
recover  his  costs,  on  overruling  a  demurrer  to  one  paragraph  of  the 
answer,  is  a  final  judgment,  although  a  reply  was  made  to  another 
paragraph,  from  which,  under  section  644,  R.  S.  1894,  an  appeal 
will  lie.  Kern  v.  Said,  72 

2.  Amount  in  Controtxrsy.  —  Action  Commenced  Before  Justice 
of  the  Peace. — Costa. —  The  recovery  of  plaintiff,  and  not  the 
amount  sued  for,  is  the  ampunt  in  controversy  on  an  appeal  by 
defendant  from  an  order  re-taxing  costs,  within  section  (^  R  S. 
1894,  allowing  an  appeal  to  the  appellate  court  in  actions  com- 
menced before  a  justice  of  the  peace  only  where  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  exceeds  $50. 

Kahl  V.  Madison  Brewing  Co.,  78 

8.  Decision. — Law  of  Case. — A  decision  on  appeal  is  conduaiTe  on 
a  second  appeal  involving  the  same  questions. 

New  Pittsburgh,  etc.,  Co.  v.  Peterson,  6SJ^ 
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APPEAL  BOND. 

See  Damages,  1. 

Action  On, — Defect  of  Parties  in  Bond. — Recovery. — ^An  action  on  a 
bond  on  app^  from  a  judgment  adjudging  the  possession  of  kmd 
to  two  given  persons,  by  virtue  of  which  appellant  holds  possession 
of  the  laQd,  i^ch  bond  complies  in  idl  respects  with  section  7115, 
R.  S.  1894,  except  that  the  name  of  one  of  the  appellees  does  not 
appear  therein,  may  be  maintained  by  both  appellees,  under  sec- 
tion 1285,  providing  that  in  an  action  on  a  defective  bond  plaintiffs 
may  suggest  the  defect  in  the  complaint  and  recover  the  same  as  if 
there  were  no  defect.  Shroyer  v.  SiTnons^  6S1 

APPELLATE  COURT. 

See  Courts. 

1.  Juriadiction, — Vendor's  Lien. —  Equity, —  The  Appellate  Court 
does  not  have  jurisdiction  of  an  appeal  from  a  juagment  declar- 
ing a  vendor's  lien,  which  ispeculiarly  of  equitable  cognizance,  un- 
der section  1837,  R.  S.  1894,  limiting  its  jurisdiction  to  cases  for 
the  f oreolosure  or  enforcement  of  liens  of  purely  statutoiy  origin. 

Upland  Land  Co.  v.  Oinn,  4S1 

1^.  Jurisdiction.  —  Constitutionality  of  Statute.  —  The  Appellate 
Court  does  not  have  jurisdiction  of  an  appeal  the  decision  of 
which  involves  a  determination  as  to  the  constitutionality  of  a 
statute.  Dodge  v.  Morrow,  6S4 

Z.  Jurisdiction. — Damages. — Railroad  Right  of  Way. — The  Appel- 
late Court  has  jurisdiction  of  an  appeal  from  an  award  of  damages 
in  proceedings  to  condemn  lands  for  a  railroad  right  of  way,  where 
the  only  question  involved  is  the  amount  of  damages  recoverable. 

Indiana,  etc.,  R.  W.  Co.  v.  Rinehart,  687 

APPELLATE  PROCEDURE. 

See  Assignment  of  Errors;  Bill  of  Exgeftions;  Evidbncb,  14, 15; 
Instructions  to  Jury,  9:  Pleadino,  12;  Practice. 

1.  Dismissal  of  Appeal. — Failure  to  Make  Marginal  Notes  on  Tran^ 
script. — An  appeal  to  the  appellate  court  may  be  dismissed  for 
failure  of  appellant  to  comply  with  the  court  rule  requiring  mar- 
ginal notes  to  be  placed  on  the  transcript,  in  appropriate  places, 
referring  to  the  several  parts  of  the  pleadings,  exhibits,  orders,  and 
bill  of  exceptions.  Anheuser-Busch  Brew.  Asso.  v.  Oeorge,  1 

2.  Dismissal  of  Appeal. — Necessary  Parties  Appellant. — An  appeal 
by  one  defendant  will  be  dismissed  for  failure  to  join  a  co-defend- 
ant as  appellant.  Ih. 

3.  Motion  for  Neio  Trial  Not  in  Transcript. — Alleged  error  in 
overruling  a  motion  for  new  trial  will  not  be  considered  on  appeal 
in  the  absence  of  such  motion  from  the  transcript.  Ih. 

4.  Presrj/mption  as  to  Decisions  of  Trial  Court. — All  reasonable  pre- 
sumptions and  intendments  will  be  indulged  by  the  appellate  court 
in  favor  of  the  nilingfs  and  decisions  of  the  trial  court,  upon  appeal 
from,  a  judgment  of  a  court  of  general  jurisdiction. 

Tegarden,  Admr. ,  v.  Phillips,  £7 

5.  Sufficiency  of  Evid&nce. — Evidence  Not  in  Record. — The  sufficiency 
of  the  evidence  will  not  be  considered  on  appeal,  where  the  evi- 
dence is  not  contained  in  the  record.  Johnson  v.  Ballard,  6S 

6.  Malicious  Prosecution.  —  Evidenxie.  —  Remittitur.  —  Recovery.  — 
Error  in  admitting,  without  a  proper  pleading,  evidence  that  plain- 
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tlfif,  in  an  action  for  malicious  prosecution,  became  ill  by  reason 
of  such  prosecution,  thereby  forfeitinf<  his  earnings  for  a  specified 
time  unaer  a  special  contract,  cannot  be  cured  b^  ^remittitur  of  the 
amount  allowed  for  being  unable  to  attend  to  business,  where  it  can- 
not be  determined  how  much  plaintiflTs  becoming  ill  may  have 
affected  the  jury  in  fixing  the  amount  of  recovery  for  distress  and 
humiliation.  Oldf  other  v.  Zent,  89 

7.  Conflicting  Evidence, — ^A  finding  by  the  court  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal.  Payne  v.  Ooldbach,  100 

8.  Court  Directing  Verdict  for  Defendant. — When  Error. — A  direc- 
tion of  a  verdict  for  defendant,  where  there  is  mate^al  evidence 
to  support  plaintiff's  right  to  recover  is  reversible  error. 

Kearns  v.  Burling^  14S 

9.  Diamiasal  of  Appeal. — Receiving  Money  Paid  on  Judgment. — 
An  appeal  will  be  dismissed,  where  the  appellant  accepts  and 
receipts  for  the  amount  of  the  judgment,  wnich  is  left  with  the 
clerk  of  the  court,  and  acknowledges  full  satisfaction  of  the  judg- 
ment, although  he  did  not  know  the  legal  effect  of  such  action  on 
his  part,  under  section  044,  R.  S.  1894,  providing  that  the  party 
obtaming  judgment  shall  not  take  an  appeal  after  receiving  any 
money  paid  or  collected  thereon.  Holman  v.  Stannard,  146 

10.  Dismisaai  of  Appeal.  —  Receipt  by  One  Co-plaintiff  of  Money 
Paid  on  Judgment. — A  receipt  entered  in  satisfaction  of  a  judg- 
ment by  one  of  two  joint  co-plaintiffs,  is  binding  upon  the  other  so  as 
to  require  as  to  both  the  dismissal  of  an  appeal  taken  by  them  from 
the  judgment,  under  section  644,  R.  S.  1894,  providing  that  the  party 
obteuning  judgment  shall  not  take  an  appeal  after  receiving  any 
money  paid  or  collected  thereon.  J6. 

11.  Sufficiency  of  Evidence. — ^A  verdict  will  not  be  disturbed  on 
appeal,  where  there  is  evidence  to  support  it,  although  it  may  be 
against  the  weight  of  the  evidence.  Cooper  v.  Forgey,  151 

12.  Error. — Waiver. — Brt«/.— Alleged  error  in  overruling  plaintiff's 
demurrer  to  a  specified  paragraph  of  an  answer,  cmd  in  sustaining 
defendant's  demurrer  to  a  specified  paragraph  of  the  reply,  will  be 
deemed  to  have  been  waived,  where  there  is  no  further  reference 
thereto  in  the  brief  or  argument  than  that  if  plaintiff's  construc- 
tion of  a  designated  act  is  correct,  such  ruling  was  error. 

Cowsumers*,  etc.,  Co.  v.  Huntsinger,  15$ 

18.  Error  in  Striking  Out  Part  of  Answer,  How  Saved. — Bill  of 
Exceptions. — To  present  for  review  the  ruling  of  the  trial  court  in 
striking  out  a  part  of  an  answer,  it  is  necessary  that  the  nQing 
should  be  preserved  in  a  bill  of  exceptions,  reduced  to  writing  at 
the  time,  or  within  the  time  allowed  by  the  court  in  which  to  file 
the  bill  of  exceptions.  American,  etc. ,  Co.  v.  Stewart,  SOS 

14.  Record  Entry.  —  Order  of  Court.  —  Position  in  Record.  —  An 
entry  copied  by  the  clerk  in  a  record  on  appeal,  as  follows  :  ''And 
the  parties  are  given  ninety  days  to  file  bill  of  exceptions,"  will  not 
be  reganled  as  an  order  of  court,  where  contained  between  the  sig- 
nature and/ura^  of  an  affidavit  contained  in  the  record,  but  as  part 
of  such  affidavit.  Ih. 

15.  Presumption. —  Public  Officer. —  Duty  Performed,  —  Impounded 
Animxils. — It  will  be  presumed  on  appeal,  in  support  of  a  judgment 
in  favor  of  a  public  officer,  who  impoimded  hogs  running  at  large, 
that  he  performed  his  duty  of  advertising  them  for  sale. 

WUhelm  v.  Scott,  £7S 

16.  Dismissal. — Failure  to  File  Assignment  of  Errors  Within  a- 
Year. — An  appeal  will  be  dismissed  for  failure  to  nle  the  assign- 
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meat  of  enon  within  a  year,  where  no  sufficient  ezonae  therefor 
is  shown.  Boards  etc,  t.  VurpiUat,  311 

17.  Damages,  Nominal— BeversaJ.  of  Judgment — ^A  judgment  will 
not  be  rsTeiBed  to  enable  a  party  to  recover  nominal  damages  only. 

Midland  B.  W.  Co.  v.  HoUoran,  39S 

18.  Costs, — Betcucing. — ^Where  no  motion  to  retax  costs  or  to  modify 
the  judgment  was  made  in  the  trial  court,  the  action  of  the  trial 
court  thereon  will  not  be  reviewed  on  appeal 

Stanley  v.  Stanley,  S98 

19.  Sustaining  Demurrer  to  Special  An8wer.-~Bailroad.^Shippinf, 
— The  sustaining  of  a  demurrer  to  the  paragraph  of  an  answer  ui 
an  action  for  injuries  to  property  during  shipment,  in  which  the 
complaint  declares  upon  tne  common  law  liability,  setting  up  a 
special  contract  of  shipment,  is  not  reversible  error,  where  a  gen- 
eral denial  is  pleaded  m  another  paragraph. 

Baltimore,  etc.,  ±1  W.  Co,  v.  Bagsdale,  406 

30.  Judgment. — When  Appealable. — Prooeedinq  Supplementary  to 
Execution, — ^A  judgment  in  proceedings  supplementary  to  ezeou- 
tion,  under  section  831,  R.  &  1894,  ordering  a  debtor  of  the  judg- 
ment debtor  to  pay  the  judgment  from  the  first  moneys  to  become 
due  on  the  debt,  is  appealabla  Harper  v.  Behagg,  4£7 

21.  Proceeding  Supplementary  to  Execution, — Jurisdiction, — The 
jurisdiction  of  an  appeal  from  judgment  in  proceedings  supple- 
mentary to  execution,  under  section  881,  R.  a,  1894,  instituted  in 
the  circuit  court  is  in  the  Appellate  Court,  although  the  judg- 
ment in  the  original  action  was  obtained  before  a  justioe  of  the 
peace,  and  is  for  less  than  |60.  lb. 

22.  Instruction. — Failure  of  an  instruction  to  include  a  proposition 
which  might  properly  be  connected  therewith  is  not  revendbfe  error, 
where  no  request  therefor  is  made. 

Citizent^  Street  B,  W.  Co,  v.  Abright,  433 

28.  Witness. — Competency  of, — BiUs  of  Exceptions, — ^A  ruling  that 
a  witness  is  incompetent  because  of  interest,  will  be  reviewed  upon 
api>eal  where  one  of  the  bills  of  exception  presents  the  ruling  com- 
plained of,  and  the  other  enough  of  the  evidence  to  present  the 
question,  although  the  certificate  to  the  bill  embodying  the  long- 
hand manuscript  of  the  re^rter's  notes  does  not  state  uiat  it  con- 
tains all  the  evidence  given  m  the  cause. 

\Lewis,  Admr,,  v.  Bushirk,  439 

24.  Admission. — Eocception  to  Conclusions  of  Law. — The  correctness 
of  all  the  facts  found  which  are  properly  within  the  issues  is 
admitted  by  excepting  to  the  conclusions  of  law. 

Seiberling  &  Co,  v.  Bodman,  460 

25.  Dismissal,  —  lesue  of  Fact.  —  Denial  Under  Oath  by  Appel- 
lant.— An  appeal  will  not  be  dismissed  on  a  motion  by  the  appellee 
raising  an  issue  of  fact,  where  appellant  denies  under  oatn  any 
material  fact  adduced  in  support  of  the  motion.  lb, 

26.  Behearing.  — Scope  of  Consideration.  — Alleged  error  in  giving 
instructions  will  not  be  considered  on  rehearing,  where  they  were 
not  assailed  in  the  originsil  brief.     Sunnyside,  etc,  Co,  v.  Beitz,  473 

27.  Exclusion  of  Evidence,  —  Motion  for  New  Trial,  —  Alleged 
error  in  excluding  evidence  cannot  be  considered  on  appeal,  not- 
withstanding an  offer  of  the  evidence  sought  to  be  introduced, 
where  the  motion  for  new  trial  assigned  simply  the  sustaining  of 
the  objection  to  the  question  and  not  the  exclusion  of  the  offer.  lb. 
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28.  Admisnon  of  Improper  Evidence, — Rever9al. —  Admission  of 
improper  evidence  to  prove  a  fact  which  is  admitted,  is  not  cause 
for  reversal.  lb, 

29.  Reversal  of  Judgment  —  A  oorrect  judgment  will  not  be  re- 
versed because  of  intervening  errora  Ih. 

80.  Answer. — Testing  Sufficiency  Of. —  The  sufficiency  of  an  answer, 
or  of  any  paragraph  thereof,  cannot  be  tested  for  ttxe  first  time  by 
an  assignment  of  error  in  the  Appellate  Court. 

Austin  V.  McMainSy  514 

81.  Special  Verdict. — Evidence. — The  Appellate  (Dourt  cannot  resort 
to  the  evidence  to  supply  omissions  in  a  special  verdict. 

Louisville,  etc.,  E,  W.  Co.  v.  Quinn,  654 

82.  Scope  of  Consideration. — Parties  will,  in  the  Appellate  Court, 
be  confined  to  the  grounds  of  objection  stated  to  the  trial  court 

Diamond,  etc.,  Co.  v.  Edmonson,  594 

88.  Agreed  Statement  of  Facts. — How  Brought  into  Record. — Where 
there  has  been  a  trial  upon  an  agreed  statement  of  facts,  such 
facts  do  not  become  part  of  the  record  on  appeal,  unless  made  so  by 
order  of  court  or  by  proper  bill  of  exceptions. 

'    Reddick  v.  Board,  etc.,  598 

84.  Sufficiency  of  Evidence.  —  Finding  Contrary  to  Law.  —  New 
Trial. — A  motion  for  a  new  trial  below  and  the  assignment  of  the 
overruling  of  the  same  as  the  specification  of  error  are  essential  to  the 
review  upon  appeal  of  the  question  whether  the  court's  holding  is 
sustained  by  siuficient  evidence  or  is  contrary  to  law,  where  there 
was  a  trial  and  evidence  introduced  below,  and  the  cause  was  taken 
under  advisement  by  the  trial  court.  lb. 

85.  Waiver  of  Error.  —  Failure  to  Ar^e.  — Specifications  of  error 
assigned,  but  not  argued  in  the  brief s  of  counsel,  will  not  be 
considered  by  the  Appellate  Court.  Husto7i  v.  Co^,  602 

86.  BUI  of  Exceptions. — Affidavits. — New  Trial. — The  trial  court 
does  not,  by  incor^rating  in  a  bill  of  exceptions  affidavits  used  on  a 
motion  for  new  tnal,  thereby  adopt  them  as  his  own  so  as  to  estab- 
lish the  truth  of  the  facts  therein  set  forth. 

Crumrine  v.  Estate  of  Crumrine,  641 

87.  Waiver  of  Error.  —  An  alleged  error  is  waived  by  failure  to 
discuss  it.  Chicago,  etc.,  R.  W.  Co.  v.  Staton,  647 

88.  Presumption. — Contributory  Neglige^ice. — Personal  Injuries. — ^It 
will  not  be  presimied  on  appeal  that  plaintiff  in  an  action  for  per- 
sonal injuries  was  free  from  contributory  negligence,  merely  be- 
cause the  facts  found  do  not  show  that  she  was  guilty  of  such 
negligence.  McQueen  v.  City  of  Elkhart,  671 

ARREST. 
See  Municipal  Corporation,  8,  4,  5. 

ARREST  OF  JUDGMENT. 
See  Jurisdiction,  2. 

ASSESSMENT. 
See  Public  Improvement,  1,  2, 10. 

ASSIGNEES. 
See  Bond,  2. 
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ASSIGNMENT. 
See  Insxtbakoe,  2. 

ASSIGNMENT  OF  ERRORS. 
See  Appellate  Pbocedube,  16. 

1.  Joint — A  joint  assignment  of  error  in  ^vin^  several  specified 
instructions  is  bad  if  any  one  of  the  instructions  is  good. 

Tegarden^  Admr.y  v.  PhiUipa,  27 

2.  Joint  Demurrers  and  Joint  Exceptions  to  Ruling  on. — Assign- 
ment by  Part  Only. — An  assignment  of  error  by  a  ijart  only  of  the 
defendants  who  jointly  demurred  to  the  comi)laint  and  jointly 
excepted  to  the  ruling  thereon  will  not^  be  considered  on  appeal. 

Harter  v.  Parsons  SSI 

ASSIGNOR. 
See  Action,  2,  8. 

ASSUMPSIT. 

See  Promissory  Note,  4. 

Borrovoed  Money. — One  who  borrows  money  under  an  agreement  to 
repay  the  same  in  a  county  order  for  the  amoimt  thereof  may 
be  required  to  pay  the  same  in  money,  where  he  fails  to  deliver  the 
order  according  to  his  agreement.  Lemmon  v.  Beed,  666 

ATTORNEY. 

Defending  Poor  Person  in  Justices  Court.  —  LiahUity  of  County 
for  Fee. — Statute  Construed.  —  An  attorney  appointed  by  a  jus- 
tice of  the  peace  to  defend  a  poor  person  in  the  justice's  court 
is  not  entitled,  under  sections  261,  174,  7990,  R  S.  1894  (sections  260, 
174,  5912,  R.  S.  1881),  providing  for  the  defense  by  counsel  furnished 
at  the  expense  of  the  county,  of  poor  persons  charged  with  crime, 
to  compensation  from  the  county  for  his  services,  as  the  statutes  do 
not  give  power  to  any  court,  other  than  the  one  making  the  appoint- 
ment, to  make  the  allowance  for  services,  and  it  appears  from  said 
section  7990,  that  a  justice  of  the  peace  cannot  make  an  allowance 
for  such  service.  Houk  v.  Board,  etc,  66$ 

BANK  STOCK. 

See  Evidence,  48. 
BASTARDY. 

See  Continuance,  8. 

BILL  OF  EXCEPTIONS. 

See  Appellate  Procedure,  13,  23,  83,  86. 

1.  How  Made  Part  of  Record.— Copy.  —  ClerTds  Certificate.  —  The 
clerk  of  the  court  cannot,  under  section  638,  R.  S.  1894,  properly 
make  the  bill  of  exceptions  a  part  of  the  transcript  on  appeal  by 
simply  inserting  the  original  bill  in  the  transcript,  but  only  by 
copying  the  same  therein  and  certifying  to  it  as  being  a  copy  of 
such  original  bill.  BUby  v.  Elliott,  98 

2.  When  Properly  Authenticated. —  A  bill  of  exceptions  is  siifi- 
ciently  and  properly  authenticated  and  identified  by  incorporating^ 
it  in  an  order-book  entry,  the  correctness  of  which  is  properly  certi- 
fied by  the  clerk,  showing  that  it  was  signed  by  the  judge  and 
afterward  filed.  Dodge  v.  Morrow,  634 
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8.  When  Not  Properly  in  Record, —  Signature  of  Judge, —  FU- 
ing, — A  separate  bill  of  exceptions  to  the  overruling  of  a  motion  to 
require  the  submission  of  issues  to  a  jurjr  for  trial,  excepted  to  at 
the  time,  will  not  be  considered,  where  it  was  not  signed  by  the 
judge  or  filed  until  the  following  term,  in  the  absence  of  anj 
extension  of  time  for  filing.  lb. 

L  Filing. — Signing. — A  purported  bill  of  exceptions  cannot  be  con- 
sidered a  part  of  the  record  on  appeal  to  the  Appellate  Court 
unless  the  record  shows  affirmatively  that  it  was  filed  after  it  was 
signed  by  the  court  Prudential  In 8.  Co.  v.  YouTig,  560 

6.  Caption. — ^A  bill  of  exceptions  must  have  a  caption  of  some 
kind  identifjring  it  as  a  paper  filed  and  belonging  to  the  records  in 
the  case,  to  be  available  upon  appeal  to  the  Appellate  Court. 

Huston  V,  Cosby,  60S 

6.  Time  of  Filing.— A  bill  of  exceptions  filed  February  26th  is  one 
day  too  late,  where  sixty  days  were  allowed  to  file  such  bill  from  the 
overruling  of  a  motion  for  a  new  trial  on  December  27,  1894.  pre- 
ceding. Citizen^  Street  B.  W.  Co.  v.  Abright,  4S3 

7.  Time  for  Filing.-- Filing  at  Following  Term. — Record. — ^A  bill  of 
exceptions  cannot  be  considered  on  appeal  where  it  was  filed  at  the 
term  following  that  at  which  the  motion  for  new  trial  was  over- 
ruled and  final  judgment  rendered,  and  leave  was  neither  asked 
nor  given  to  file  the  bill  beyond  the  term. 

Chicago,  etc,  Co.  v.  Staton,  647 

BILLS  AND  NOTES. 
See  NEGonABUE  Instrument. 

BOND. 
See  Action,  5;  Gravel  Road;  Official  Bond;  Pleading,  3,  24. 

1.  Decedent's  Estate.  —  Paying  Widow* s  Distributive  Sltare  to 
Her  Attorney. — Judgment. — The  condition  of  a  bond  providing  for 
the  payment  to  an  attorney  of  the  amount  of  the  distributive  snare 
in  an  estate  turned  over  by  him  to  his  client,  in  case  he  should  be 
ordered  to  pay  the  same  into  court,  is  not  broken  by  the  recov- 
ery of  a  judgment  for  such  amoimt  against  the  client  only,  and  it 
cannot  be  enforced  by  the  administrator  of  such  estate,  although 
he  procures  an  assignment  thereof  and  the  client  is  insolvent. 

Warrum,  Admr.,  v.  Derry,  44S 

2.  Free  Oravel  Road.  —  Laborers  and  Materialmen.  —  Certifi- 
cates of  Indebtedness,  Assignment  Of. — Action  by  Assignees. — The 
transfer  by  laborers  and  materialmen  of  certificates  of  indebted- 
ness, issued  to  them  by  contractors  for  county  work,  does  not  pre- 
clude an  action  upon  a  bond  conditioned  as  required  by  sections 
5591-5598,  R  S.  1894,  for  the  payment  of  debts  due  laborers  and 
materialmen.  Lane  v.  State,  ex  rel.,  S7S 

BOOKS. 
See  Evidence.  28,  29. 

BRIDGES. 
See  County  8. 

BRIEF. 
See  Appellate  Procedure,  Id. 
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BROKER. 
See  Aqenot,  1 ;  Conversion. 

BUILDING  ASSOCIATION. 
See  Agency,  4. 

BURDEN  OF  PROOF. 

See  EviDENCJE,  27,  46,  47;  Instructions  to  Jury.  7;  Landlord  and 

Tenant,  3;  Special  Verdict.  7. 

1.  Assuming  Payment  of  Promissory  Note  in  Consideration  of  Con- 
veyance of  Land, — The  burden  of  proving  that  defendants  assumed 
the  payment  of  the  note  in  suit,  in  consideration  of  a  convejance 
of  land  to  them  by  the  makers  thereof,  rests  upon  the  plaintiff. 

Cooper  V.  Forgey,  161 

2.  Evidenee.  —  Purchaser  of  Machine.  — Warrajity, — A  purchaser  of 
a  machine  under  a  warranty  who  relies  upon  a  breach  thereof  as 
a  defense  to  an  action  on  the  contract,  has  the  burden  of  showing 
compliance  on  his  part  with  the  terms  of  the  contract. 

Seiberling  <Sb  Co,  v.  Rodman,  460 

* 

CARE. 
See  Master  and  Servant,  3i;  Special  Ybrdiot,  9. 

CERTIFICATE  OF  INDEBTEDNESS. 
See  Bond,  2. 

CHATTEL  MORTGAGE. 
See  Evidence,  82;  Infant;  Mortqaoe,  1,  2,  8. 

CLERK'S  CERTIFICATE. 
See  Bill  op  Exceptions,  1. 

COMMISSION. 
See  Agbnoy.  1,  2. 

COMMON  CARRIER. 
See  Evtdenoe,  17;  Pleadinq,  16;  Railroad,  18. 

1.  Contract.  — Liability  for  Goods  Shipped.  — Negligence.  — A  common 
carrier  in  this  State  cannot,  by  contract,  relieve  himself  from  lia- 
bility for  goods  shipped,  growing  out  of  its  own  negligence  or 
tortious  conduct,  or  that  of  its  agents  or  servants. 

Baltimore,  etc.,  R,  W.  Co.  v.  Ragsdale,  406 

2.  Contract  of  Shipment.  — Time  of  Presenting  Claim  for  Dam- 
ages. —  A  common  carrier  may  lawfully  stipulate  that  any 
claim  for  damages  to  property  shipped,  growing  out  of  its  negli- 
gence, shall  be  made  within  ten  days  or  within  any  other  reasonable 
time.  '  lb. 

COMPLAINT. 

See  Demurrer;  New  Trial,  4,  5;  Pleading,  1,  8,  9,  10,  11,  12, 15,  17, 

18,  19,  24,  25,  26,  27,  28,  29. 

CONCLUSIONS  OF  LAW. 
See  Appellate  Procedure,  24. 
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CONSIDERATION. 
See  Contract,  4;  PLSADiNa,  2. 

CONSPIRACY. 

1.  Master  and  Servant.  — Danuiges.  —  Agreement  of  Part  of 
Employes  to  Quit  Work, — A  mere  agreement  by  two  or  more 
employes  of  a  coal  mine  to  quit  work  at  the  mine  if  a  certain 
employe  is  not  discharged,  and  a  quitting  on  the  employer's  refusal 
to  discharge,  by  reason  of  which  work  at  the  mine  is  stopped,  and 
such  employe  thrown  out  of  employment,  does  not  constitute  a 
conspiracy  rendering  them  liable  to  such  employe  for  being  thrown 
out  of  work.  Clemmitt  v.  Watson,  S8 

2.  Who  are  Conspirators.  —  One  person  is  not  liable  as  a  con- 
spirator with  another,  because  the  latter  does  not  act  without  the 
former's  knowledge  or  consent,  simply  because  he  thinks  such 
former  x>erson  widies  it  done.  lb, 

CONSTRUCTION. 

See  Insurance,  6;  Maxim,  3;  Partnership,  2;  Prinoipal  and 
Surety;  Promissory  Note,  2,  8,  4,  6. 

CONTINUANCE. 

1.  When  Properly  Refused, — An  application  for  a  continuance,  based 
upon  the  fact  that  the  applicant's  witnesses  are  not  present,  because 
they  had  been  notified  tnat  they  need  not  appear  on  that  day  by 
the  applicant's  counsel,  who  had  previously  obtained  an  order  for 
continuance  by  a  false  representation  that  the  counsel  for  the  oppo- 
site pai*ty  consented,  is  properly  refused.    Hunt  v.  lAstenberger,  SBO 

2.  Setting  Aside. —  Misunderstanding. —  An  order  for  continu- 
ance granted  by  the  court  on  a  misunderstanding  induced  by  a 
statement  of  the  counsel  asking  therefor,  that  the  covmsel  for  the 
other  party  consented  thereto,  is  properly  set  aside,  although  the 
latter  was  present  in  court  when  the  continuance  was  asked  for. 
unless  he  heard  the  statement  and  made  no  objection  thereto.     lb, 

8.  Evidence, — Witness. —  Competency.  —  Physician  and  Patient. — 
Bastard ff. —  That  the  testimony  of  a  physician,  as  to  facts 
learned  m  his  professional  capacity,  to  obtain  which  a  continuance 
is  sought  in  a  bastardy  proceeding,  would  be  competent  in  the  ab- 
sence of  an  objection  by  the  relatrix,  does  not  render  the  refusal  of 
the  continuance  erroneous,  where  the  relatrix  by  objecting  thereto 
manifests  her  purpose  to  object  to  the  testimony  if  offered. 

Post  V.  State,  ex  rel.,  452 

4  Appellate  Procedure. — Abuse  of  Discretion. — A  judgment  will 
not  be  reversed  because  of  the  refusal  of  a  continuance,  unless  it 
clearly  appears  that  the  discretion  vested  in  the  trial  court  has  been 
abused.  lb, 

5.  Absent  Witness. —  Necessary  Allegation. —  An  application  for  a 
continuance  to  obtain  the  testimony  of  an  absent  witness  is  properly 
refused  where  it  does  not  state  facts  wliich  indicate  that  the 
testimony  of  the  witness  can  be  procured  within  a  reasonable  time, 
especially  where  the  applicant  does  not  even  assert  a  belief  that  it 
can  be  so  procured.  /&. 
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CONTRACT. 

See  Agbnoy,  2;  Assumpsit;  Common  Carrier,  1,  2;  Coxtnty,  5;  Evi- 
dence,   17,    18;    HXTSBAND    AND   WIFE;    MANDAMUS;    MUNICIPAL 

Corporation,  4;  Partnership,  2 ;  Principal  and  Surety;  Tele- 
phone Co.,  2. 

1.  Sub-purchaser,  Promise  to  pay  Notes  of  His  Vendor, — Stat- 
ute of  Frauds. — An  agreement  by  a  sub-purchaser  of  a  machine 
to  pay  as  the  consideration  certain  notes  executed  by  his  vendor, 
the  original  purchaser,  to  the  original  vendor,  as  pait  of  the  pur- 
chase-price tnereof ,  is  not  within  the  statute  of  frauds,  as  it  is  only 
a  promise  to  pay  his  own  debt. 

Deering  <Sb  Co.  v.  ArmstroTig.'Admr.,  44 

2.  For  Drilling  Well. — Breach  of — Obstruction. — One  who  agrees 
to  pay  a  specified  price  per  foot  for  drilling  a  well,  an  ade- 
quate supply  of  water  to  be  ftunished,  is  liable  on  the  contract,  or 
for  work  and  labor  done,  where  he  or  some  other  person  obstructs 
the  well  after  it  is  p«irtly  drilled,  he  prevents  the  otiier  party  to  tiie 
agreement  from  drilling  another  well,  and  the  latter  would  have 
been  able  to  find  an  adequate  supply  of  water  if  he  had  not  been 
prevented.  Keams  v.  Burling,  I4S 

8.  Promissory  Note. — Payment  from  Proceeds  from  Sale  of  Land. 
— ^A  purchaser  of  land  under  an  agreement  that  it  shall  be  sold,  and 
that  from  the  proceeds  a  note  made  by  the  grantors  shall  be  paid, 
is  not  liable  on  such  note  until  the  land  is  sold. 

Cooper  V.  Forgey,  151 

4.  Consideration. —  Decedent* s  Estate.  —  Assumption  of  Debt  by 
Widow. — Claim. —  An  agreement  by  a  widow,  and  sole  heir  of 
a  decedent,  to  pay  a  claim  against  her  husband  if  the  claimant  will 
refrain  from  bringing  suit,  or  filing  the  claim  against  her  hus- 
band's estate,  is  supported  by  a  sufficient  consideration. 

ParviancCy  Admr.,  v.  Purtnanee,  S69 

6.  Estimate  of  Engineer —  Fraud  or  Mistake.  —  The  effect  of 
a  provision  01  a  contract  that  the  estimates  of  the  engineer  of  one 
of  the  parties  as  to  work  done,  shall  be  conclusive  upon  both  par- 
ties, is  merely  to  make  such  estimates  prima  facie  correct,  but  they 
may  be  attacked  either  for  fraud  or  nustake. 

Baltimore,  etc.,  R.  W,  Co.  v.  Scholes,  SiB4 

6.  Where  Made. —  Presumption. —  A  contract  will  be  presumed 
to  have  been  made  in  the  State  in  which  suit  is  brought,  unless  the 
contrary  is  made  to  appear.  lb. 

CONTRACTOR. 

See  Action,  5. 

CONTRIBUTORY  NEGLIGENCE. 

See  Appellate  Procedure,  38;  Evidence,  46;  PLEADma,  18,  28,  29; 

Railroad,  8,  4;  Street  Railroad;   Special  Finding;   Special 

Verdict,  1. 
When  a  Question  of  Law. — Contributory  negligence  is  a  question  of 
law  only  when  the  facts  are  undisputed,  and  but  one  inference  may 
be  reasonably  drawn  therefrom. 

CONVERSION. 

See  Damages,  2;  Trespass. 

Selling  and  Buying  Stolen  Property.  ^Liability  of  Broker. — Brokers 
who,  in  good  faith,  for  a  commission,  sell  stolen  cattle  for  a  thief, 
and  brokers  acting  on  commission  in  good  faith  for  the  buyers, 
are  liable  to  the  true  owner  as  for  a  conversion.     Fort  v.  WeUs,  6S1 
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CORONER. 
See  Etidenob,  88. 

CORPORATION. 

See  CROfiKAL  I4AW,  4;  Evidenoe,  4,  6. 

Of, — Franchise. —  Stockholder, — A  franchise  granted  by  a 
to  an  electric  light  company  is  the  property  of  the  corporation 
not  of  an  owner  of  stock  therein. 

Paffne  v.  Qoldbach,  Admx,,  100 

COSTS. 
See  Appeal,  8;  Appellate  Procedure,  18. 

lAoi,  —  .Fbreetoffure  of  Real  Estate  Mortgage,-^  Insolvency, — i>eoe- 
dent^s  Estate, — The  costs  of  foreclosure  proceedings  are  such  a 
lien  upon  the  lands  that  must  be  dischargea  by  the  moneys  realized 
from  the  sale,  where  the  proceeds  of  sale  are  sufficient,  notwith- 
standing the  estate  is  insolvent. 

Connecticut,  etc,  Co,  t.  Hobbs,  Admr.,  681 

COUNTERCLAIM 

See  Pleadinq,  4. 

COUNTY. 
See  AonoN,  1. 

1.  Repairs  on  County  Buildings. —  Liability  for  Benefits.  —  A 
county  is  liable  for  the  benefits  received  from  labor  done  and  ma- 
terials furnished  in  making  reiMiirs  in  county  buildings,  under  a 
contract  with  the  county  commissioners,  although  the  contract  is 
vltra  vires,  because  the  board  was  not  in  session  when  it  was  exe- 
cuted. Board,  etc.,  v.  Auburn,  etc.,  Works,  £14 

2.  Liability  for  Claim  for  Repairs  on  County  Buildings. — ^A 
claim  for  labor  done  and  material  furnished  in  repairing  county 
buildings  is  not  defective  in  this  State,  because  made  against  the 
commissioners  of  the  county,  and  not  against  the  board  of  conunLs- 
sioners.  Ih, 

8.  Defective  Approach  to  Bridge. — Personal  Injury. — Liability. — 
A  county  is  not  liable  for  personal  injuries  occasioned  by  the 
defective  condition  of  the  approach  to  a  bridge,  imder  the  stat- 
ute imposing  upon  the  county  commissioners  the  duty  of  keeping 
in  repGkir  all  bridges,  unless  expressly  made  so  by  statuta 

Board,  etc.,  v.  HemphtU,  S19 

4  Public  Printing. — Sufficiency  of  Claim. — County  Commission' 
ers^  Allowayices. —  A  claim  presented  to  the  board  of  county 
commissioners  for  publishing  a  specified  number  of  allowances  at 
8  cents  per  line,  instead  of  per  allowance,  is  not  insufficient, 
where  the  total  charge  shows  tnat  the  amount  charged  was  3  cents 
for  each  allowance.  Board,  etc.,  v.  Kemp,  6O4 

6.  Public  Printing. —  Contract. —  The  proper  officer  may  contract 
for  the  cost  of  printing  allowances  at  less  than  5  cents  per  allow- 
ance, under  section  7852,  R.  S.  1894,  requiring  the  pulnishing  of 
allowances  at  a  cost  not  to  exceed  5  cents  for  each  allowance.     lb, 

6.  County  Auditor. — Publication  of  Commissionerff  Allowances. 
— The  county  auditor,  and  not  the  board  of  commissionerB^ 
is  the  proper  officer  to  contract  for  publication  of  the  Ust  of  allow- 
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anoes  made  by  the  oommissioneTs,  under  section  7888,  R.  S.  189i, 
pioviding  that  the  auditor  shall  be  required  to  publish  suoh  allow- 
anoes  in  a  newspaper.  Ih, 

COUNTY  AUDITOR. 

See  County,  6. 

COUNTY  COMMISSIONERS. 

See  CoxjNTY,  4.  6;  Evidbngb,  6;  Highway,  2. 

Allovxmce  of  Claim. — ConclvMve  Adjvdicaticm. — ^The  allowance  or 
refusal  to  allow  a  claim  against  a  county  in  this  State»  by  the  board 
of  commissioners,  does  not  necessarily  constitute  an  adjudication 
which  is  conclusive  if  not  appealed  from. 

Board,  etc.,Y.  Auburn,  etc,  Works,  21J^ 

COURTS. 

See  Appellate  Coubt;  Justice  of  the  Peace;  Supbeme  Coubt. 

Decision  of  Supreme  Court  Binding  on  Appellate  Court  —  An 
adjudication  by  the  Supreme  Courfc  is  binding  on  the  appellate 
court,  under  section  1862,  R.  S.  1894,  providing  that  the  latter  court 
shall  be  governed  in  all  things  by  the  law  as  declared  by  the  Su-. 
preme  Court.  KeUey  v.  City  of  CrawfordsmUe,  81 

CRIMINAL  LAW. 
See  Evidence,  81;  Instructions  to  Jury,  4. 

1.  Diseased  Meat — Offering  to  Sell  for  Human  Food.— Knowledge, — 
Indictment — ^An  indictment,  under  section  2164,  R.  S.  1894,  charg- 
ing that  defendant  unlawfully  and  "knowingly"  had  in  his 
possession  on  a  certain  day,  the  meat  of  a  certain  diseased  and 
injured  animal,  with  the  imlawful  intent  to  sell  the  same  for 
human  food,  sufficiently  charges  defendant's  g^ty  knowledge  that 
the  meat  was  diseased.  Brown  v.  State,  $4 

2.  Associating  with  a  Prostitute. —  Sufficiency  of  Indictment. — 
Statute  Construed. — Plural  Includes  Singular. — The  offense  de- 
nounced by  section  2089,  R.  S.  1894,  of  associating  with  females 
known  or  reputed  as  prostitutes*  may  be  committed  by  associating 
with  one  female  so  known  as  reputecL  Jessup  v.  State,  £57 

8.  Common  Law  Crimes. — Common  law  crimes  do  not  exist  in  this 
State.  State  v.  Sullivan  Co.  Agricidtural  Soc.,  869 

4.  Gaming  Tenement. —  Corporation. —  Public  Nuisance. —  Statute 
Construed. — A  corporation  is  not  indictable  under  section  2178, 
R.  S.  1894,  for  keeping  a  tenement  for  gaming,  although  it 
may  be  liable  under  section  1970,  for  maintaining  a  public  nui- 
sance, where  the  gaming  is  carried  on  to  such  an  e^dient  as  to  make 
it  a  nuisance.  lb. 

5.  Killing  Diseased  Animal  for  Food. — Affidavit  and  Information. — 
An  affidavit  and  information  under  section  2164,  R.  S.  1894,  making 
it  an  offense  for  any  person  to  kill  for  the  purpose  of  sale,  any  sick, 
diseased,  or  injured  animal,  need  not  allege  that  the  meat  was  to  be 
sold  within  the  State.  Moeschke  v.  State,  898 

6.  Killing  Diseased  Animal  for  Food. — Affidavit  and  Information. — 
An  information  charging  that  defendant  did  ** knowingly"  kill 
for  the  purpose  of  selling  for  food  sick,  diseased,  and  injured 
animals,  sufficiently  shows  that  defendant  knew  them  to  be  sick, 
diseased,  or  injured  at  the  time  of  the  killing,  and  that  he  knew  of 
the  purpose  to  sell  them  for  food.  lb. 
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7.  Intoxicatina  Liquon,---8aIo<m.^L(Htenng.'^AjJliavU.^  an 
affidftTit,  under  the  "Nicholson  Law/'  making  it  an  offense  to 
allow  a  minor  to  loiter  in  a  room  where  intoxicants  are  sold  as  a 
beverage,  charges  that  defendant  suffered  the  minor  "to  be'*  as 
well  as  "to  loiter"  in  his  saloon,  does  not  render  it  vulnerable  to  a 
motion  to  quash  for  indefiniteness  and  uncertainty. 

Armstrong  v.  State,  566 

8.  House  of  lU-Fame, — Husband  and  Wife. — In  PariDeHito. — The 
husband  of  a  wife  who  keeps  a  house  of  ill-fame,  she  owning  the 
house  and  conducting  the  business,  he  living  with  her  in  the  house 
and  being  fed,  clothed,  and  furnished  with  a  horse  and  buggy  and 
spending  money  from  the  proceeds  of  the  business,  is  equally  guilty 
with  his  wife,  of  the  crime  of  keeping  such  a  house. 

Hunter  v.  State,  683 

DAMAGES. 

See  Animals,  1 ;  Afpbllatb  Court,  8. 17;  Common  Cabrier,  2;  Con- 
BPIBAOY,  1;  Evidence,  8,  12,  19,  20,  21,  25,  83;  Injunction; 
Landlord  and  Tenant,  1,  6;  Master  and  Servant,  4;  Maxim, 
1,  2;  Natural  Gas,  1,8;  Pleading,  1,  4,  6,  7;  Railroad,  5, 6,  11, 
12, 14;  Telegraph  Co.,  1,  2,  8;  Trespass. 

1.  Ajppeal  Bond,  —  Only  nominal  damages;  can  be  recovered 
agamst  the  sureties  on  a  term  time  appeal  bond  which  was  not 

Serf  ected  by  filing  the  record  in  time,  where  no  damage  is  shown  to 
ave  resulted  from  the  stay  of  execution  during  the  sixty  days 
allowed  by  the  statute  for  perfecting  the  appeaL 

Midland  R.  W,  Co.  v.  Holloran,  S9i 

8.  Chattel.^Conver8ion,-'ReaX  Estate.-— Coal,— The  owner  of  land, 
from   which   coal    has   been  carried  away  and  converted,  may 

recover  its  value  as  a  chattel 

Sunnyside,  etc.,  Co,  v.  JReitz,  478 

8.  Measure  Of. — Mines  and  Mining.  —  Trespass, — The  meas- 
ure of  damages  for  a  wilful  trespass  upon  a  mme,  and  the  mining 
and  removal  of  coal  therefrom,  is  the  value  of  the  coal  converted 
at  the  place  where  it  lay  after  it  had  been  mined,  allowing  nothing 
to  the  trespasser  for  severing  the  same.  lb. 

DECEDENTS'  ESTATES. 

See  Bond,  1;  Contract,  4;  Costs  ;  Evidence,  48;  New  Trl^ 

1;  PLBADiNa,  8,  9;  Witness,  2,  4. 

Evidence. — Refraining  from  Filing  Claim.— The  mere  fact  that  a 
claimant  against  an  estate  forbore  to  brin^  suit  on  his  claim,  raises 
no  inference  of  an  agreement  by  the  widow  and  sole  heir  of  the 
decedent  to  pay  the  claim,  if  such  claimant  would  refrain  from 
bringing  suit  or  filing  his  claim  against  the  estate. 

Purman^cCy  Admr.,  v.  Purviance,  269 

DECISION. 
See  Appeal,  8;  Coxtrts. 

DEFENSE. 
See  Estoppel,  1 ;  Justice  op  the  Peace. 

DEMAND. 
See  Action,  5;  Evidence,  26;  Insurance,  4. 
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DEMURRER. 

See  Appellate  Procedure,  19;  Assignment  of  Errors,.  2;  Harm- 
less Error,  2,  8,  5;  Jurisdiction,  1;  Pleading,  16,  21,22,23; 
Practice. 

To  Complaint  as  an  Entirety. — A  demurrer  to  a  complaint  as  an 
entirety  should  be  overruled  if  one  of  its  paragraphs  is  good. 

Harter  v.  Parsons^  SSI 

DESCRIPTION. 
See  Public  Improvement,  7. 

DISCRETION. 
See  Witness,  1 ;  Continuance,  4. 

DISEASED  MEAT. 
See  Criminal  Law,  1,  5,  6. 

DRAINAGE. 
See  Railroad,  14. 

EJECTMENT. 
See  Judgment,  1 ;  Landlord  and  Tenant,  6. 

EMINENT  DOMAIN. 
See  Natural  Gas,  1 ;  Railroad,  14. 

1.  Highway. —  Ch^  Pipe  Line. —  Damciges. —  The  building  of  a  pipe 
line  for  gas  or  oil  along  a  highway  is  an  additional  burden  upon 
the  fee,  for  which  oompensation  must  be  made  to  the  owner. 

Ca¥i8umer^  Oas  Trust  Co.  v.  Huntsingery  156 

2.  Chis  Company. — Pipe  Line. —  Highway. — A  gas  company  can- 
not, under  section  5103,  R.  S.  1894,  construct  a  natural  ^as  pipe 
line  in  and  along  a  highway,  without  the  consent  and  against  the 
protest  of  the  owners  of  the  abutting  land.  lb. 

8.  Railroad  Right  of  Way. — Obligation  Running  with  Land, — ^The 
stipulation  or  agreement  in  an  instrument  of  appropriation,  filed 
by  a  railroad  in  condemnation  proceedings  under  the  statutes,  to 
construct  proper  and  sufficient  drainage  under  the  roadbed,  is  an 
obligation  running  with  the  land,  and  should  be  taken  into  con- 
sideration in  determining  the  damages  from  the  taking. 

Indiana^  etc.,  R.  W.  Co.  v.  Rinehart,  688 

ENDORSEE. 

Promissory  Notes  Secured  by  Mortgage. — Possession  of  Mortgaged 
Property. — The  endorsee  of  notes  secured  by  mortgage  is  not  entitled 
by  virtue  of  the  endorsement  to  the  jjossession  ot  any  of  the  mort- 
gage<l  property.  Hyde  v.  Courtwright,  106 

ENDORSEMENT. 
See  Action,  2;  Evidence,  10;  Negotiable  Instrument,  1,  2. 

EQUITY. 
See  Appellate  Court,  1;  Injunction;  Mandamus;  Mistake. 
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ESTOPPEL. 

See  Landlobo  and  Tenant,  8;  Marrtwd  Woman,  1;  Nbgotlabli 
Instrument,  2;  Public  Improvement,  6,  8. 

1.  Maker  of  Promissory  Note. — Statement  to  Purchcuer  that  She  Has 
no  Defenses. — The  maker  of  a  note  is  estopped  to  deny  her  liabiJity 
thereon  as  to  a  purchaser  for  value  before  maturity,  by  stating  to 
him  before  the  purchase  that  she  had  no  defenses  thereto  and  would 
pay  the  note,  although  she  did  not  at  the  time  know  that  she  had 
any  defenses.  Stephenson  v.  Clayton,  76 

2.  Landlord  and  Tenant. —  Title. —  A  tenant  is  estopped  to  deny 
his  landlord's  title,  notwithstanding  his  attornment  to  a  third 
person  claiming  a  paramount  and  superior  title  to  the  landlord, 
without  first  surrendering  possession  to  such  landlord,  where  any 
defect  in  the  latter's  title  existed  at  the  time  the  lease  was  made. 

Pence  v.  WHliams,  86 

8.  Promissory  Note. — Forgery. — Promise  After  Maturity  to  Pay. — 
Extension  of  Time. — ^An  admission  by  one  who  knows  that  his 
name  is  on  the  note,  that  he  is  liable  thereon,  and  an  agreement  by 
him  to  stand  good  for  it,  made  to  the  holder  after  itis  matiuily, 
does  not  estop  him  to  claim  that  his  name  is  forged,  although 
the  holder  extended  the  time  of  payment  until  another  maker  be- 
came insolvent,  unless  he  was  induced  to  make  the  extension  by 
such  admission  and  agreement.  Lewis  v.  Hodapp,  111 

4.  Hightoay. — Cfas  Pipe  Line. — ^The  owner  of  land  abutting  on  a 
highway  is  not  estopped  to  object  to  the  laying  of  a  natural 
^as  pipe  line  in  and  along  such  hi^hwa^,  because  he  made  no  ob- 
jection to  the  laying  of  such  pipe  lines  in  and  along  other  high- 
ways. Consumert^  Oas  Trust  Co.  v.  Huntsinger,  156 

5.*  Warrant  Endorsed  by  Agent. —  Principal  Beeeiving  Proceeds 
unth  Knowledge  of  Facets. — 'nie  owners  of  warrants  who  elect  to 
retain  the  benefits  of  a  transaction  by  which  another,  without 
authority,  endorses  the  warrants,  and  applies  part  of  the  money 
to  pay  their  obligations,  sending  the  residue  to  them,  after  learning 
of  the  facts,  cannot  repudiate  the  endorsement  and  recover  the 
amount  due  on  the  warrants.  Hunt  v.  Listenberger,  3^0 

6.  Public  Improvement. — Street. — ^The  appearance  of  a  landowner  to 
protest  against  the  improvement  of  one  street  will  not  estop  him 
from  disputing  the  right  of  the  town  trustees  to  improve  another 
street.  Stephenson  v.  Tovm  of  Salem,  386 

EVIDENCE. 

See  Appellate  Procedure.  5,  6,  7,  11,  27,  28.  81,  84;  Burden  of 
Proof;  Continuance,  8;  Decedents'  Estates;  Harmt.brs 
Error,  1,  4;  Instructions  to  jury,  8,  9;  Landlord  and  Ten- 
ant, 1;  Master  and  Servant,  8;  New  Trial,  6,  7,  8;  Prbsuhp- 
tion;  Trial,  2. 

1.  Presumption.  —  Natural  Oas. —  Injury  to  Premises —  It  will  not 
be  presumed  in  the  absence  of  evidence,  that  natural  gas  cannot 
be  conducted  through  pipes  without  injury  to  the  premises 
through  which  it  passea  Ind.  Nafl  Oas,  etc.,  Co.  v.  Jones,  55 

2.  Sale  on  Credit.  —  Evidence  that  defendant  and  his  wife  pur- 
chased goods  of  other  persons  in  his  own  name  and  on  his  own 
credit,  to  be  used  in  a  sanitarium,  of  which  he  was  manager,  is  ad- 
missible to  show  that  the  goods  in  suit  were  sold  to  and  on  defend- 
ant's credit.  Moore  v.  Schtader,  69 
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S.  Malicious  Prosecution,  —  Illness  by  Reason  of  Such  Prose- 
cution, —  Damages.  —  Evidence  that  plaintiff,  in  an  action  for 
malicious  prosecution,  became  ill  .by  reason  of  such  prosecution  and 
unable  to  attend  to  business  for  a  specified  time,  thereby  forfeiting 
his  earnings  under  a  special  contract,  is  inadmissible  under  a  gen- 
eral allegation  that  he  was  '*  greatly  injured  in  his  business." 

Oldf other  v.  Zent,  89 

4.  Corporation, — Associates  in  Business. — Profits.  —  Joint  Ovmers, 
— ^The  fact  that  two  persons  are  associates  in  business  pertain- 
ing to  a  corporation,  is  insufficient  to  show  tliat  one  of  them  is 
a  joint  owner  of  the  stock  with  the  other,  or  that  he  is  entitled  to 
one-half  the  profits  made  by  such  other. 

Payne  \.  Ooldbach,  Admx.,  100 

5.  Corporation,  —  Franchise.  —  Relation  of  Parties.  —  Evidence, 
that  at  the  time  a  franchise  was  granted  by  a  city  to  an  electric 
light  company,  plaintiff's  assignor,  who  claimed  to  be  a  joint 
owner  of  the  stock  was  the  mayor  of  the  city,  is  admissible  to  show 
the  relations  of  the  parties.  J&. 

6.  Mechanics'  Lien. — Work  and  Materials  Furnished  at  Request 
of  County  Commissioners.  —  Former  Adjudication.  —  It  is  com- 
petent to  show  by  parol  that  work  done  and  materials  furnished 
at  the  request  of  the  county  board  of  commissioners,  in  addition  to 
that  called  for  by  written  contracts,  was  not  litigated  in  a  former 
fdlowance  by  the  board  of  a  claim  under  the  written  contract,  even 
if  such  allowance  be  considered  an  adjudication. 

Board,  etc.,  v.  Auburn,  etc..  Works,  SI4 

7.  Judicial  Knowledge-  — Railroad,  — Spark  Arresters. — It  is  a  matter 
of  universal  knowledge  that  the  ingenuity  of  man  has  failed  to 
construct  a  locomotive  engine,  which  can  be  successfully  operate, 
that  will  not  permit  the  escape  of  fire  at  times. 

Lake  Erie,  etc.,  R.  R,  Co,  v.  Oossard,  S44 

S.  Opinion  of  Witness  as  to  Value  of  Hay. — ^A  person  unacquainted 
with  the  market-price  of  hay,  which  has  been  stacked  a 
vear,  and  who  has  never  seen  the  hay  in  question,  cannot  give 
his  opinion  as  to  the  value  of  hay  which  has  been  a  year  in  the 
stack,  although  he  has  been  dealing  in  hay  for  several  years,  and  is 
acquainted  with  the  character  of  the  hay  grown  in  the  vicinity. 

Burke  v.  Howell,  £96 

9.  Parol. — Contents  of  Letter. — Parol  evidence  is  not  admissible 
to  prove  the  contents  of  a  letter  in  the  absence  of  proof  of  loss 
of  the  same,  or  that  it  is  beyond  the  jurisdiction  of  the  court,  or 
that  an  effort  has  .been  made  to  procure  the  original,  and  that  it 
cannot  be  produced.  McFadden  v.  Ross,  Sl£ 

10.  Presumption. — Endorsement. — Negotiable  Instrument, — An  en- 
dorsement on  the  back  of  a  warrant  of  the  name  of  a  specified 
person,  "agent,"  followed  by  the  name  of  the  payee,  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have  been 
made  respectively  by  the  persons  whose  names  are  endorsed  and 
not  by  the  agent  only.  Hutit  v.  Listenberger,  SHO 

11.  Value  of  Land  Intersected  by  Railroad,  With  and  Without 
Farm  Crossings. — Evidence  of  the  value  of  land  with  and  without 
farm  crossings  is  admissible  as  a  measure  of  damages  in  an  action 
for  damages  against  a  railroad  company,  for  failure  to  provide 
crossings,  the  right  to  which  was  reserved  in  the  grant  of  the  right 
of  way.  Lake  Erie,  etc.,  R.  W,  Co.  v.  Lee,  S38 

Vol.  14 — 4:6 
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12.  Veteriimry  Surgeon.  —  Sick  Animal.  —  Damages,  —  Proximate 
Cause. — Telephone  Company. — Evidence  by  a  veterinary  surgeon 
that  plaintiff's  mare  died  of  colic,  and  that  if  he  had  amved 
as  soon  as  he  might  have  done,  except  for  the  negligence  of  defend- 
ant telephone  company  in  calling  him  to  the  telephone,  the  chances 
would  have  been  in  favor  of  his  saving  her,  but  that  he  cannot  say 
positively  that  lie  could  have  done  so,  is  insufficient  to  sustain  a 
verdict  for  the  loss  of  the  horse. 

Cent.  Union  Telephone  Co.  v.  Swoveland,  341 

18.  Statement  Made  to  One  in  Presence  of  Another.  —  Wlien 
Not  Admissible. — A  statement  made  to  one  person  in  the  presence 
of  another  is  not  admissible  in  evidence  against  the  latter  unless  it 
was  made  within  his  hearing.  Leach  v.  IHckerson,  Admr.,  S7S 

14.  Sustaining  Objection  to. —  Appellate  Procedure. — The  sustain- 
ing of  an  objection  to  evidence  will  not  be  held  erroneous  on  appeal 
if  tliere  is  any  valid  ground  of  objection,  although  the  one  given 
was  not  a  valid  one.  lb. 

15.  Sufficiency. — Appellate  Procedure. — If  an  essential  fact  has 
not  been  directly  proven,  but  the  jury  is  warraflted  in  inferring 
it  from  the  other  facts  and  circumstances  proven,  the  evidence  is 
sufficient  on  appeal,  especially  where  it  has  been  declared  so  by  the 
trial  judge.  Steele  v.  Hinshaw,  :iS4. 

16.  Personal  Injury.  —  Railroad  Tutinel.  —  Dangerous  Place  to 
Work. — Zlinor. — Evidence  that  a  minor  of  tender  years,  having  no 
experience  in  working  in  a  tunnel,  had  worked  in  one  three  and 
one-half  days  before  he  was  injured  by  the  fall  of  loose  rock  from 
the  roof,  is  not  conclusive  that  he  knew  or  had  the  means  of  know- 
ing that  the  roof  was  unsafe. 

»  Louisville y  etc. ,  R.  W.  Co.  v.  Cornelius,  399 

17.  Co7nmon  Carrier. — Special  Contract. — It  may  be  shown  that 
a  shipment  was  under  a  special  contract,  under  a  general 
denial  of  a  complaint,  in  an  action  for  damages  to  the  propertrjr 
shipped,  declaring  upon  an  implied  contract  or  common  law  liabil- 
ity, Baltimore,  etc..  R.  W.  Co.  v.  RagsdcUe,  4O6 

18.  Variance.  —  Proof  of  Special  Contract.  —  Action  on  Implied 
Contract. — Proof  of  a  special  contract  in  an  action  for  damages  to 
property  during  shipment  is  a  fatal  variance  from  an  averment  of 
an  implied  contract  or  common  law  liability.  lb. 

19.  Damages  to  Land. —  Hoiv  Proven. —  Value. —  Evidence  of  the 
value  of  land  from  which  coal  has  been  taken,  either  before  or 
after  such  taking,  is  inadmissible  for  defendant  in  an  action  for 
trespass  in  taking  the  coal,  where  plaintiff  has  offered  no  evidence 
as  to  the  amount  of  damages  to  the  land,  although  the  complaint 
alleged  injury  thereto.  Sunny  side,  etc.,  Co.  v.  Reiiz,  478 

20.  Damages  to  Land. —  Opinion  Evidence.  —  Value.  —  A  witnesa 
cannot  give  his  opinion  as  to  damages  to  real  estate  by  the  removal 
of  coal,  although  he  may  give  his  opinion  as  to  the  value  of  the 
land  with  and  without  suc^h  removal.  lb. 

21.  Value  of  Land. — Damages. — An  offer  to  show  the  value  of 
land  before  and  alter  the  removal  of  coal  therefrom,  is  properly  re- 
fuse<i  where  no  question  has  been  asked,  except  as  to  the  value 
before  the  removal.  lb. 

22.  Intention. — Trespass  to  Land. — Evidence  of  the  knowledge 
and  intention  of  defendant's  agent  in  entering  upon  plaintiff's  land 
and  removing  coal  therefrom,  is  admissible  in  an  intentional  tres- 
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pass  for  such  removal,  as  the  measure  of  damages  for  an  inten- 
tional trespass  differs  from  that  for  an  unintentional  one.  lb. 

38.  Intention. — Trespass. — Mines  and  Mining. — Evidence  of  the 
intention  and  motives  of  a  coal  company  in  mining  and  taking  coal 
from  the  premises  of  another,  is  admissible  under  an  allegation  of 
a  complaint  in  trespass  against  the  corporation  charging  willful 
trespass,  as  bearing  upon  the  measure  of  damages.  lb, 

24.  Value  of  Property.  —  Opinion.  —  A  witness  who  has  actual 
knowledge  of  the  very  property  in  controversy  is  competent  to  give 
an  opinion  as  to  its  value,  basing  such  opinion  upon  the  facts  to 
whicn  he  has  already  testified. 

Chicago,  etc,  R.  W.  Co,  v.  Burden,  619 

25.  Value  of  Land,  —  Damage  by  Fire.  —  Productiveness,  —  The 
capacity  of  lands  to  produce  crops  before  and  after  an  injury  by  fire 
thereto,  is  an  element  to  be  considered  in  determining  the  value 
and  ascertaining  the  damages.  lb. 

26.  Railroad.  —  Loss  of  Baggage.  —  Demand.  —  The  question  as 
to  whether  the  demand  of  a  passenger  for  his  baggage  was  within  a 
reasonable  time  after  it  reached  its  destination  and  was  received  by 
the  company's  receiving  agent,  is  not  a  controlling  factor  as  to 
the  question  whether  the  company's  liability,  as  a  carrier,  ceased 
before  the  loss  of  the  baggage,  where  there  is  no  evidence  as  to 
how  long  it  remained  in  the  hands  of  the  receiving  agent,  or  that 
it  was  ever  ready  for  delivery  to  the  passenger. 

Pennsylvania  Co,  v.  Liveright,  618 

27.  .FVattd. —  Mistake, — Burden  ,of  Proof. — A  part^  having  the 
burden  of  establishing  fraud  or  mistake  in  a  civil  aetion,  is  required 
to  prove  the  same  by  a  preponderance  of  the  evidence,  but  he  is  not 
required  to  establish  the  same  beyond  a  reasonable  doubt. 

Baltimore,  etc,  R,W.  Co,  v.  Scholes,  624, 

28.  Books  of  Original  Entries,  —  When  Admissible.  —  Books  of 
original  entries  are  inadmissible  unless  it  is  made  to  appear  that 
better  evidence  is  not  obtainable,  or  that  the  transactions  do  not 
admit  of  more  satisfactory  evidence.  Dodge  v.  Morrow^  634 

29.  Books  of  Account, — Mechanics  Lien, — Books  of  account  are 
not  adnussible  to  prove  the  i>erf ormance  of  work  and  furnishing  of 
materials,  where  the  entries  were  made  from  information  and 
memoranda  furnished  to  the  bookkeeper,  and  not  from  his  personal 
knowledge  of  the  transactions  involved.^-especially  in  the  absence 
of  a  showing  of  necessity  for  their  admission  to  prevent  a  failure  of 
justice.  lb, 

BO.  Natural  Oas  Pipe  Line. — Kinds  of  ''Sleeves.** — Negligence, — 
Explosion, — Evidence  of  the  different  kinds  of  *' sleeves"  for 
connecting  gas  pipes  in  use  at  the  time  of  an  explosion  of  esca])- 
ing  gas  is  admissible  upon  the  question  of  negligence  by  the  com- 
pany o^^'ning  and  operating  the  line  at  the  time  of  the  explosion,  in 
connection  with  evidence  charging  it  with  knowledge  of  the  exist- 
ence of  the  leak,  although  the  kind  of  sleeve  used  was  that  in  com- 
mon use  at  the  time  of  the  original  construction. 

Consumers^  Oas  Trust  Co.  v.  Corbaley,  649 

81.  Criminal  Law, — Saloon, —  Loitering, —  The  jury  have  a  right 
to  conclude  that  a  minor  was  suffered  to  loiter  within  the 
meaning  of  the  **  Nicholson  Law"  forbidding  the  keepers  of  rooms 
where  intoxicants  are  sold  as  a  beverage  to  allow  minors  to  loiter 
therein,  from  evidence  that  the  minor  named  in  the  affidavit  was 
suffered  to  remain  in  the  room  from  fifteen  to  twenty  minutes. 

Armstrong  v.  State,  66S 


724  INDEX. 

I 

82.  Sale  of  Ooods.  ^  Replevin  by  Vendor.  ^  Chattel ,  Mortgage, 
— Fraud. — That  the  liabiuties  of  a  merchant  exceeded  his  assets  at 
the  time  of  a  purchase  of  goods  by  him,  and  that  a  few  months 
thereafter  he  f uled  in  business,  and  that  he  had  reckless  habits  and 
made  extravagant  expenditures,  does  not  justify  an  inference  that 
he  purchased  Sie  goods  with  the  fraudulent  intent  of  not  paying 
therefor,  entitling  the  seller  to  rescind  and  recover  them  from  a 
chattel  mortgagee.  Siceet  v.  Campbell,  S70 

83.  Owner  of  Fee  of  Street.  —  Defective  Covering  of  Coal-hole 
in  SidewalK.  —  Negligence.  —  Damages.— -\n  order  to  charge  the 
owner  of  the  fee  in  a  street  in  front  of  his  premises  tiath  negligence, 
because  of  the  defective  fastening  of  the  cover  of  a  coal-hole  in 
the  sidewalk,  it  must  appear  that  he  made  the  hole  and  placed  the 
cover  in  the  sidewalk,  or,  if  made  and  placed  there  by  others 
witliout  his  authority  or  acquiescence,  that  he  assumea  control 
thereover.  Oaston  v.  Bailey,  681 

84.  Master  and  Servant. — Mining. — Fall  of  Cage. — Safety  Catches, 
— Evidence  as  to  the  distance  a  cage  used  in  a  mine  would  drop 
when  detached  from  the  hoisting  rope,  before  its  descent  ought  to 
be  checked  and  stopped  by  approved  safety  catches,  is  admissible 
to  prove  that  such  catches  were  not  in  good  order  at  the  time  of 
the  breaking  of  the  hoisting  rope  and  the  fall  of  the  cage. 

bianumd,  etc.,  Co.  v.  Edmonson,  594. 

85.  Expert.  — Min  ing.  — Fall  of  Caqe.  — Safety  Catches. — The  distance 
which  a  cage  used  in  a  mine  will  drop  when  detached  from  the  hoist- 
ing rope,  before  its  descent  ought  to  be  checked  and  stopped  by 
approved  safety  catches,  is  a  proper  subject  of  expert  testimony. 

lb, 

86.  Mining. — Negligence. — Hoisting  Rope. —  Cage, — Safety  Catch- 
es.— Proof  of  negligence  of  a  master  with  reference  either  to  the 
hoisting  rope  or  the  safety  catches  used  in  connection  with  a  cage 
operated  in  a  mine  is  sufficient  to  charge  him  with  responsibility 
for  the  fall  of  the  cage,  although  negligence  in  both  respects  was 
alleged,  and  the  accident  comd  not  have  occurred  without  the 
existence  of  defects  in  both  appliances.  lb. 

87.  Negligence.  —  Independent  Acts,  —  Mine  Inspector.  —  Cage. — 
Safety  Catches.  —  Evidence  that  the  State  mining  inspector 
on  an  occasion  prior  to  the  accident  in  question  found  the 
safety  catches  removed  from  the  cages  used  in  the  mine,  is  inad- 
missible upon  a  question  as  to  whether  the  safety  catches  were 
in  a  defective  condition  at  the  time  of  the  fall  of  the  cage.         lb. 

88.  Life  Insurance. — Suicide. — Ex  Parte  Evidence  Taken  Before 
the  Coroner. — Ex  parte  testimony  taken  before  the  coroner  over 
the  body  of  an  insured,  alleged  to  have  committed  suicide,  is 
inadmissible  as  affirmative  evidence  in  support  of  the  defense  of 
suicide  in  an  action  on  the  policy,  where  the  coroner  and  all  the 
witoiesses  examined  by  him  nave  been  produced. 

Union  Cent.  Life  Ins.  Co.  v.  Hollowell,  Admr.,  611 

89.  Insurance. — Suicide. — Letter  of  Company  Denying  Liability. 
— ^A  letter  written  by  the  agent  of  an  insurance  company  denying 
liability  on  an  insurance  policy,  on  the  ground  that  tlie  insured  had 
committed  suicide,  in  response  to  a  postal  card  from  the  adminis- 
trator of  the  insured  announcing  his  death,  is  admissible  for  plain- 
tiff, lb. 

40.  Insurance. — Payment  of  Premium. — Prima  Facie  Evidence, — 
A  receipt  for  the  lirst  premium  on  an  insurance  policy,  signed  in 
the  name  of  the  general  agent  and  delivered  to  the  insured,  and  a 
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denial  by  the  company  of  liability  on  the  policy  on  the  sole  ground 
that  the  insured  committed  suicide  constitute  jprtma/ocie  evidence 
of  the  payment  of  such  premium.  lb. 

41.  Sufficiency, — Special  Finding, — ^A  finding  that  a  note  executed 
by  a  married  woman  and  her  husband  to  their  son  was  without 
consideration,  and  merely  as  surety  as  to  her,  is  sustained  by 
evidence  of  the  payee  that  he  had  charged  notliing  to  her  account 
before  the  execution  of  the  note,  and  that  he  was  unable  to  state 
any  work  he  had  done  for  her. 

Crumrine  v.  Estate  of  Crumrine,  641 

42.  Sufficiency. —  Special  Finding, —  Note, — Title, —  A  finding  that 
a  note  executed  by  plaintiff  to  his  father  belonged  to  his  moUier,  is 
sustained  by  evidence  that  it  was  in  the  latter's  possession  at  her 
death,  a  few  months  after  that  of  the  father,  and  that  plaintiff  was 
her  administrator,  listed  the  note  as  hers,  caused  it  to  oe  appraised 
as  such,  and  so  held  it  at  the  time  of  the  trial.  lb. 

48.  Concert  of  Action, — Claims  against  Estate. — Evidence  that  two 
brothers  of  plaintiff  had  each  filed  a  claim  against  the  estate  of, 
their  father  and  mother  for  taking  care  of  them  during  part  of  the 
time  in  which  plaintiff  testified  that  he  was  working  for  his  mother, 
is  admissible,  where  the  circumstances  show  that  all  three  were 
acting  together  to  recover  claims  against  the  estate.  lb. 

44.  Parol. — Explaining  Written  Receipt. —  Parol  evidence  is  admis- 
sible to  explain  an  instrument  in  the  nature  of  a  receipt 

Lemmon  v.  Beed^  656 

45.  Opinion  as  to  Value  of  Services, — Care  of  the  Sick. — Per- 
sonal Injury. — A  witness  who  took  care  of  plaintiff's  wife  after 
the  injury  for  which  suit  is  brought  is  competent  to  give  her  opinion 
as  to  the  worth  per  day  of  taking  care  01  her,  without  a  further 
showing  that  she  is  acquainted  with  the  value  of  such  services. 

WaJU  V.  Shoulders,  666 

'46.  Burden  of  Proof,  —  Contributory  Negligence. — Shifting  of 
Burden. — The  burden  of  proving  that  no  negligence  of  plaintiff's 
wife  contributed  to  the  injury  for  which  suit  is  brought,  does  not 
shift  from  plaintiff  on  proof  that  defendant's  negligence  was  the 
proximate  cause  of  such  injury.  lb, 

47.  Burden  of  Proof.  —  Personal  Injjury. — Defective  Sidewalk. — 
Plaintiff  in  an  action  for  personal  injuries  caused  by  a  defective 
sidewalk  has  the  burden  of  proving  that  the  walk  was  improperly 
graded  or  constructed,  where  he  rehes  on  such  fact. 

McQueen  v.  City  of  Elkhart,  671 

48.  Note, —  Bank  Stock.  —  The  proposed  evidence  of  the  cash- 
ier of  a  bank,  that  defendant's  note  sued  on  by  the  assignee  of  the 
bank,  given  in  payment  for  bank  stock,  was  included  in  an  order 
by  the  board  of  directors,  directing  the  cashier  of  the  bank  to  accept 
$15,000  of  the  bonds  of  a  certain  trust  company,  and  with  the  bonds 
take  up  notes  given  for  stock  to  the  amount  of  $15,000,  was  properlv 
refused,  where  there  is  nothing  in  the  order  to  show  that  defend- 
ant's stock  was  ever  exchanged  for  bonds,  but  that  his  stock  and 
note  attached  thereto  were  found  in  the  bank  after  assignment, 
and  had  not  been  transferred  upon  the  stock-book  to  anv  other  per- 
son, and  where  it  appears  that  the  trust  company's  bonds  were 
obtained  for  the  purpose  of  being  exchanged  for  gravel  road  bonds 
and  not  for  stock.  Sears  v.  Runner,  Assig,,  695 

EXCEPTION. 
See  Appellate  Procbdubs,  24;  Assignment  of  Errors,  2. 
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EXECUTION. 
See  Salb  on  ExBCunoif . 

FALSE  IMPRISONBfENT. 
See  Municipal  C!obporation,  5. 

FORFEITURE. 
See  Insxtrancb,  1. 

FORGERY. 
See  Estoppel,  8. 

FORMER  ADJUDICATION. 
See  EnDBNCB,  6:  Judoment,  1,  2;  Pleading,  18, 14. 

FRAUD. 

See  GONTRAOT,  5;  BTIDENCE,  27,  82;  PLEADOfG,  21;  PB0MIS80RT  NOTB, 

1 ;  Statute  op  Frauds. 

OAMINO  HOUSE. 
See  Vabianoe. 

GARNISMUENT. 

See  Pleading,  21. 

GIFT. 
See  PsoxissoRT  Note,  8. 

GRAVEL  ROAD. 

See  Action,  5;  Bond,  2;  pleading,  24. 

Bond, —  Lahorers  and  Materialmen, — Statute  CoiMtrued.— The  pro- 
visions of  sections  6591-5598,  R.  S.  1894,  requiring  the  bowa  of 
ooiinty  oommissionerB  in  letting  any  county  work  to  take  a  bond 
providing  for  the  payment  of  debts  due  laboring  and  material  men, 
apply  to  the  bona  reauired  of  a  contractor  for  the  construction  of 
a  iree  gravel  road  unaer  the  act  of  July  18, 1885  (Bums  R.  S.  1894, 
sections  6879-6898  inclusive),  providing  that  the  bond  shall  be  con- 
ditioned for  the  proper  perrormance  of  the  oontract ;  and  the 
superintendent  may  maintain  an  action  to  recover  moneys  due  to 
laborers  and  materialmen  on  such  a  bond,  where  it  contains  a  stipu- 
lation for  their  benefit*  Lane  v.  State^  ex  rel.,  57S 

HARMLESS  ERROR.        , 

See  iNSTRUonoNS  to  Jitry,  10. 

1.  Evidence. — Shipping  Orders  and  Way-hills. — Admission  in  evi- 
dence of  shipping  orders  and  railway  way-bilhT  of  goods  purchased 
by  defendant  of  plaintiff,  to  show  that  he  actua&y  received  the 
goods,  if  error,  is  harmless,  where  defendant  admits  having 
received  the  same.  Moore  v.  Schroder,  €9 

%  Sustaining  Demurrer  to  Paragraph  of  Answer. — Error  in  sustain- 
ing a  demurrer  to  a  paragraph  of  an  answer  is  harmless,  if  all  the 
matters  available  under  sucn  paragraph  might  have  been  given  in 
evidence  without  plea.  KeLley  v.  City  of  CrawfordsviUe,  SI 

t.  Overruling  Motion  to  Strike  Out  Part  of  Answer.  —  Overruling 
Demurrer. — Refusal  to  strike  out  certain  paragraphs  of  an  answer 
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and  the  overruling  of  a  demurrer  thereto,  if  error,  is  harmless  to 
plaintiff,  where  defendant  abandons  such  paragraphs  on  the  tried 
and  gives  no  e^dence  in  support  thereof. 

Payne  v.  Chldbachy  Admx.,  100 

4.  Evidencey  Excluding. —  Excluding  testimony,  if  error,  is  harm- 
less, where  it  was  sul^equentlj  admitted. 

McFadden  v.  Boss,  312 

5.  Demurrer  to  Anstver, — Sustaining  a  demurrer  to  a  paragraph  of 
answer  is  not  available  error  where  the  evidence  in  support  thereof 
was  admissible  under  the  general  denial.  Lemmon  v.  Beed,  656 

6.  Refusing  Leave  to  File  Motion. — Leave  Subsequently  Granted. 
— Refusal  to  allow  defendant  to  file  a  written  motion  requesting 
certain  special  findings  of  fact  to  be  made,  is  not  prejudicial  error, 
where  the  court  offered  to  allow  him  to  file  the  same  thereafter  and 
he  lefused  to  do  so.  Ih, 

HIGHWAY. 

See  Eminent  Domain,  1,  2;  Estoppel,  4;  Gravel  Road;  Railroad, 

8,  4;  Special  Finding;  Street. 

1.  Bight  of  Owner  of  Fee  to  Remove  Oas  Pipes  Laid  Therein 
Without  Permission  of  Oumer. — The  owner  of  the  fee  in  a  high- 
way may  tear  up  and  remove  gas  pipes  laid  therein  without 
lawful  authority  or  permission  from  such  owner;  and  neither  she 
nor  those  assisting  her  are  liable,  in  the  absence  or  use  of  unneces- 
sary force  or  violence. 

Consumers^  Oas  Trust  Co.  v.  Huntsinger,  166 

2.  Oas  Pipe  Line, —  Permission  from  County  Commissioners. — 
Highvxiy.— statute  Construed. — The  right  to  lay  a  pipe  line  along 
a  Mghway,  without  permission  from  the  county  commissioners,  is 
not  given  by  act  of  Februaiy  20,  1889,  subdivision  5,  empowering 
pipeline  associations  to  lay  lines  over  or  across  or  under  any  high- 
way, and  providing  that  wherever  the  county  commissioners  shall 
direct,  the  Ihies  may  be  laid  along  the  right  of  way.  Ih. 

8.  Street. — Safety  Of. —  Personal  Injury. —  Oumer  of  Fee. —  Neither 
the  city  nor  tne  owner  of  the  fee  in  a  street  guarantees  the 
absolute  safety  of  the  sidewalk;  and  negligence  is  essential  to  the 
liability  of  the  owner  for  an  injury  received  upon  such  walk. 

Oaston  V.  Bailey,  681 

4.  Street. —  Sidewalk. — Snow  and  lee. — Personal  Injury. —  lAa- 
bUity  of  City.  —  The  mere  fact  that  snow  falls  on  a  sidewalk, 
melts,  and  subsequently  freezes,  making  it  slippery,  does  not  render 
the  city  liable  for  an  injury  caused  by  slipping  and  falling  tiiereon. 

McQueen  v.  City  of  Euehart,  671 

5.  Sidewalk.  —  City  Not  An  Insurer  Against  Accident.  —  Duty 
of  City  as  to  Its  Sidewalks. — Although  cities  are  bound  to  maintain 
their  sidewalks  in  a  reasonably  safe  condition  for  the  use  of  trav- 
elers, it  is  not  an  insurer  against  accidents,  and  is  not  required  to 
keep  the  sidewalks  free  from  all  irregularities  and  trifling  defects. 

Ih. 

6.  Orade  of  Sidewalk. — Negligence. — A  city  is  not  liable  for  an 
injury  received  upon  one  of  its  sidewalks  merely  because  its  officials 
adopt  one  grade  in  preference  to  another,  or  because  sidewalks  of  a 
given  standard  are  better  or  more  perfect  than  that  adopted.       lb. 

HOUSE  OF  ILL-FAME. 
See  Criminal  Law,  8. 
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HUSBAND  AND  WIFE. 

See  Action,  4;  Criminal  Law,  8. 

Implied  Contract. — A  wife  id  not  liable  to  her  husband  in  this  State 
upon  an  implied  oontract  only.  Stanley  t.  Stanley  S98 

INDEMNITY. 
See  Municipal  Corporation,  5. 

INDICTMENT  AND  PROOF. 
See  Variance. 

INFANT. 

Chattel  Mortgage. — Repudiation, — Possession. — The  transferreeof  a 
chattel  mortgage  executed  by  an  infant  is  not  entitled  to  the 
possession  of  the  mortgaged  property  by  virtue  of  the  mortgage, 
where  the  infant  repudiates  the  contract.     Hyde  v.  Courtwright^  106 

INJUNCTION. 

Damages,  —  Dissolution  of  Order,  —  Plaintiff  in  an  injunction  pro- 
ceeding is  not  liable  to  the  defendant  for  damages  occasioned  after 
dissolution  of  the  order  in  an  action  which  is  not  foimded  upon 
the  imdertaking  or  upon  a  malicious  prosecution  by  such  plaintiff. 
(See  note  at  end  of  opinion.) 

Harless  v.  Consumer^  Oas  Trust  Co.,  545 

IN  PARI  DELICTO. 
See  Criminal  Law,  8. 

INSOLVENCY. 
See  Costs. 

INSTRUCTIONS  TO  JURY. 
See  Appellate  Procedure,  22;  Natural  Gas,  2;  Trial. 

1.  Instruction  cm  to  State  of  Facts  on  Which  Plaintiff  Must  Fail. — 
An  instruction  which  undertakes  to  set  forth  a  state  of  facts  upon 
which  the  plaintiff  must  fail,  is  bad  if  it  omits  an  essential  element 

Wyman  v.  Thimer,  US 

2.  Uncontroverted  Fact. — The  statement  of  the  court  in  an  instruc- 
tion that  a  certain  material  fact  is  not  controverted  does  not  con- 
stitute error,  where  an  admission  of  the  existence  of  such  fact  was 
expressly  made  upon  the  record.  Post  v.  State,  ex  rel.,  45£ 

8.  Mines  and  Mining. — Evidence. — An  instruction  relating  to  the 
mining  of  coal  under  a  pven  street  is  properly  refused,  where 
three  witnesses  testify  positively  that  no  coal  was  taken  from  under 
it,  and  one  map  of  siirvey  shows  such  fact,  although  a  copy  of 
another  map,  which  is  not  shown  to  be  a  correct  copy  of  tlie 
original,  and  which  is  expressly  contradicted  by  the  maJcer  of  such 
original,  shows  that  coal  was  mined  thereunder. 

Sunny  side,  ete,,  Co,  v.  Beitz^  478 

4.  Crimiiud  Law. — Saloon. — Loitering. — An  instruction  in  a  prose- 
cution, imder  the  **  Nicholson  Law  "  for  allowing  a  minor  toloiter 
in  a  room  where  intoxicants  are  sold  as  a  beverage,  that  if  there 
was  a  loitering,  the  length  of  time  during  which  it  was  permitted 
was  immaterial,  is  not  erroneous.  Armstrong  v.  State^  566 
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5.  Erroneous, — When  not  Cured. — An  erroneous  instruction  is  not 
cured  by  a  correct  instruction  on  the  same  matter  which  is  contra- 
dictory of  the  former  instruction. 

Union  Cent  Life  Ins,  Co,  v.  Hollowell,  Admr.y  611 

8.  When  Properly  Refused. — ^An  instruction  which  as  written  does 
not  accurately  stote  the  law  is  properly  refused. 

Crumrvne  v.  Estate  of  Crumriney  641 

7.  Burden  of  Proof.  —  Signature  to  Note.  —  An  instruction  that 
it  devolved  on  plaintiff  to  show  that  the  deceased  signed  and  de- 
livered the  note  on  which  suit  is  brought  is  proper  where  the  burden 
of  proving  the  execution  of  such  note  rests  upon  him.  lb. 

8.  Action  for  Possession  of  Land. — Justice  of  the  Peace.  — For  instruc- 
tions in  an  action  before  a  justice  of  the  peace  for  the  possession  of 
land  by  a  tenant  who  unlawfully  holds  over,  see  opinion. 

Hamline  v.  Engle,  686 

9.  Evidence  Not  in  Record. — Presumption. — Appellate  Procedure. — 
Where  the  evidence  is  not  in  the  record,  it  will  be  presumed 
that  the  instructions  were  applicable  to  the  evidence,  and  that  the 
jury  were  governed  by  the  instructions.  Ih. 

10.  Special  Verdict. — Harmless  Error. — The  refusal  to  ^ve  an  in- 
struction asking  in  part  that  the  jury  set  out  in  their  special  verdict 
the  evidence  given  on  a  certain  question,  was  harmless,  where  the 
jury  foimd  the  other  facts  requested.   Sears  v.  Runner ^  Asffnee^  695 

INSURANCE. 
See  EviDBNGE,  88,  89,  40;  Pleading,  8,  21. 

1.  Accident.  —  Manner  of  Paying  Premiums.  —  Forfeiture.  —  An 
accident  insurance  policy  reciting  that  it  is  given  in  consider- 
ation of  an  order  on  a  designated  railroad  company  for,  the  pre- 
miums payable  from  his  wages  for  specified  months,  which  did  not 
become  due  until  the  middle  of  the  following  month,  and  provid- 
ing that  a  just  claim  arising  before  the  first  premium  is  due  shall 
be  paid,  is  not  forfeited  by  the  insured  leaving  the  employ  of  the 
rai&oad  company  with  no  wages  due  him,  and  being  accidentally 
killed  before  re-entering  its  employ,  on  the  third  day  of  the  first 
month  named  in  the  order.  Travelers^ ,  etCy  Co.  v.  Cash,  S 

2.  Life. —  Assignment  of  Policy. — Action. —  Condition  in  Policy. 
— Cation. — The  provision  of  a  policy  of  life  insurance  pay- 
able to  the  '* executor  or  administrator"  of  the  insured,  reserv- 
ing the  right  to  the  company  at  its  option  to  pay  the  benefit  to  any 
of  a  designated  class  of  persons  who  shall  become  equitably  entitled 
thereto  by  having  incurred  exx)enses  for  the  burial  of  the  insured, 
does  not  prevent  an  assignment  of  the  policy  by  the  insured,  upon 
which  a  claim  may  be  based  against  tne  company,  in  the  absence 
of  its  exercise  of  the  option.  Prudential  Lis.  Co.  y.  Young y  600 

8.  Life. — Avoidance  of  Policy. — Suicide. — An  insurance  policy 
providing  that  self-destruction  by  the  insured,  whether  sane 
or  insane,  within  three  years,  will  avoid  th^^  policy,  is  void,  where 
the  insured  within  such  time  commits  suicide  by  taking  poison, 
whether  the  act  is  deliberatelv  done  with  such  intent  or  otherwise. 

Uniony  etCy  Co.  v.  HolloweUy  Admr.y  611 

4.  Demand  on  Policy. —  Denial  of  Liability.  —  No  demand  on 
an  insurance  policy  is  necessary  before  bringing  suit,  where  the 
company  denies  liability  on  the  policy.  lb. 

5.  Life. — Suicide  by  Poison. —  Denial  of  Motion  to  Have  Body 
Exhumed. — A  motion  for  the  exhumation  of  the  body  of  an  insured 
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who  is  alleged  to  have  committed  suicide  h^  taking  poison,  by 
which  the  policy  would  have  been  avoided,  is  properly  refused, 
when  made  more  than  nine  months  after  his  death,  and  nearly  four 
months  after  the  commencement  of  the  action  and  only  two  days 
before  the  beginning  of  the  trial,  and  no  efifort  for  an  autopsy  was 
made  before  burial,  although  the  company  denied  liability  at  that 
time  on  the  ground  of  suicide,  and  no  reason  for  the  delay  in  mak- 
ing the  application  is  shown.  lb. 
(See  note  at  end  of  opinion.) 

6.  Accident.  —  Construction  of  Policj/. —  Indemnity  Clause. — ^^An 
accident  insurance  policy  the  printed  form  of  which  provides 
for  payment  of  a  principal  sum  in  case  of  death  from  injury,  and 
of  weekly  indemnity  in  case  of  a  total  disability  for  a  period  not 
exceeding  fiftv-two  consecutive  weeks,  does  not  cover  a  case  of 
death  from  injury,  where  the  part  of  the  policy  relating  thereto  is 
left  blank,  and  only  the  actual  indenuiity  clause  is  filled  out. 

Itosenberry,  Admx.,  v,  Fidelity,  etc.,  Co,  625 

INTENT. 
See  EviDENOB,  22,  23. 

INTEREST. 

Note. — When  Allowable, — Interest  is  properly  allowed  upon  a  note 
from  its  maturity,  although  it  does  not  specifically  call  for  interest. 

Crumrine  v.  Estate  of  Crumrine,  641 

INTERROGATORIES  OF  JURY. 

When  Will  Not  Override  Cfeneral  Verdict. —  Answers  to  interroga- 
tories will  not  override  the  general  verdict,  unless  they  are  abso- 
lutely irreconcilable  with  it  upon  any  reasonable  hypothesis. 

Board,  etc.,  \.  Auburn,  etc,  Works,  £14 

INTOXICATING  LIQUQRS. 
See  Criminal  Law,  7;  Saloon. 

ISSUES. 
See  Appellate  Procedxtre,  25. 

JUDGMENT. 

See. Appellate  Procedure,  20;  County  Commissioners;  Replevin, 

1 ;  Special  Verdict,  6. 

1.  Bes  Adjudicata.  —  Judgment  in  Ejectment.  —  Tax  T^tle.  —  A 
judgment  in  ejectment  by  one  claiming  under  a  tax  title,  ex- 
pressly decreeing  that  the  tax  title  deed  is  invalid,  is  conclusive  of 
a  claim  for  taxes,  imder  section  8641,  R.  S.  1894,  providing  that  the 
court  shall  ascertain  the  amount  due  the  party  holding  the  tax 
deed  and  claiming  a  decree  thereof,  where  no  reservation  of  the  claim 
for  taxes  is  contained  in  the  judgment,  although  the  judgment 
states  that  no  evidence  was  offered  as  to  the  amount,  as  the  deed 
itself  is  evidence  of  some  amount.  MiUikan  v.  Werts,  223 

2.  Mere  Finding  of  Facts  Without  Conclusions  of  Law  or  Judg- 
ment Thereon. — Res  Adjudicata. — A  mere  finding  of  facts*  with- 
out any  conclusions  of  law  drawn  therefrom,  or  a  rendition  of 
judgment  is  not  an  adjudication  which  can  be  set  up  as  a  bar  in  a 
subsequent  action.  Crum  v.  ReOt  S79 


INDEX.  731 

JUDICIAL  NOTICE. 
See  Evidence,  7. 

JURISDICTION. 

See  Action,  1;  Appellate  Court,  1,  2,  8;  Appellate  Procedtjre, 

21 ;  Pleadino,  1 ;  Superior  Court. 

1.  Demurrer  for  Want  of  Facts, — An  objection  to  the  jurisdiction 
on  the  ground  that  the  action  has  been  commenced  in  the  wrong 
county  cannot  be  raised  imder  a  demurrer  for  want  of  facts. 

Chicago,  etc.,  R,  W.  Co.  v.  Wheeler,  62 

2.  Action  in  Wron^  County, — Arrest  of  Judgment, — An  objec- 
tion to  the  jurisdiction  on  the  ground  that  the  action  is  brought  in 
the  wrong  county  may  be  made  on  a  motion  in  arrest  of  judgment, 
although  section  436,  R.  S.  1894,  provides  that  such  objection  shall 
be  deemed  to  have  been  waived,  unless  taken  by  answer  or  demur- 
rer. Ih. 

JUROR. 
See  Jury;  New  Trial,  1. 

JURY. 

Relationship  of  Juror  by  Afflnity  to  Party  in  Suit. — When  Not  Dis- 
ifiialified, — An  affinity  relative  of  the  wife  of  a  party  is  not 
in  consequence  thereof  an  affinity  relative  of  the  party,  within  sec- 
tion 240,  R.  S.  1894,  disqualifying  a  person  required  to  be  indiffer- 
ent in  acting  on  any  question  affecting  other  parties,  if  related  to 
either  party  by  consanguinity  or  affinity  within  the  sixth  degree 
inclusive  by  the  civil  law  riiles,  or  within  the  degree  of  second 
cousin  inclusive.  Teagarden,  Admr.^Y.  PhiUips,  27 

JUSTICE  OF  THE  PEACE. 

See  Appeal,  2;  Attorney;  Instructions  to  Jury,  8. 

Action  for  Possession  of  Meal  Estate, — Defenses. — Answer, — In  an 
action  before  a  justice  of  the  peace  by  the  landlord  against  his 
tenant  who  is  unlawfully  holding  over,  for  the  possession  of  the 
premises,  all  defenses  are  available  to  the  defendant  without  answer. 
Section  1528,  R.  S.  1894.  HanUine  v.  Engle,  686 

LANDLORD  AND  TENANT. 
See  Estoppel,  2;  Pleadino,  4,  5,  6,  7. 

1.  Evidence, — Holding  Qi'er. — Damages. — A  finding  by  the  court 
that  plaintiff  suffered  $200  damages  by  defendant's  unlawful  hold- 
ing over  after  the  expiration  of  his  tenancy  is  sustained  by  evidence, 
that  at  \he  time  of  trial  he  had  held  over  a  little  more  than  four 
months,  and  that  plaintiff  had  rented  the  premises  to  another  ten- 
ant for  1600  a  year,  beginning  at  the  close  of  defendant's  tenancy. 

Pence  v.  WilliaifiSy  86 

2.  Abandonment  of  Premises  by  Tenant.  —  Liability  for  jRcnf.— 
The  abandonment  of  leased  premises  by  the  lessee  does  not  dis- 
charge him  from  payment  of  rent,  unless  the  lessor  does  somo- 
thing  signifying  an  intention  to  resume  poasession. 

Aberdeen,  etc.,  Co.  v.  City  of  Evansville,  621 

3.  Abandonment  of  Premisci<.  — Rent. — Burden  of  Proof. — 
Estoj^jjel. — A  lessee  who  has  abandoned  the  demised  premises  has 
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the  burden  of  proTinK  in  an  action  for  rent,  that  the  lease  had  been 
surrendered  or  that  the  lessor  had  estopped  itself  to  claim  the  rent. 

lb. 

4.  Abandonment  of  Premises. — Be'renting. — The  landlord  is  not 
required  to  rent  the  premises,  after  the  tenant  has  abandoned  them, 
for  the  latter's  benefit.  lb, 

5.  Action  in  Ejectment  by  Landlord. — Summons. — Tenant  yielding 
Possession. — ^A  tenant,  upon  whom  a  summons  in  ejectment  is 
served  by  his  landlord,  has  a  right  to  yield  the  possession,  and 
no  acts  of  the  latter,  without  such  tenant's  consent,  can  thereafter 
restore  the  relation  of  landlord  and  tenant  between  them. 

Jennings  t.  Bond,  £SS 

6.  Tenant  Wrongfully  Evicted. —  Measure  of  Damages. — ^A  ten- 
ant wrongfully  evicted  is  not  confined  to  the  difference  between 
the  contnMst  rent  and  the  actual  value  of  the  use  of  the  premises, 
but  may  recover  expenses  for  removing  his  furniture  to  other 
premises  with,  perhaps,  the  value  of  the  time  actually  lost.         lb. 

7.  Lease. — Condition  Of. —  Care  of  Premises. —  Wear  afid  Tear 
Incident  to  Use. — The  provision  in  a  lease  that  the  lessee  shall  turn 
over  the  premises  at  the  end  of  the  term  in  as  good  condition  as 
when  leased,  is  limited  by  the  duty  of  the  landlord  to  permit  such 
wear  and  tear  of  the  premises  as  is  incident  to  the  use  to  which 
they  are  put  lb, 

LAW  AND  FACT. 
See  Special  Verdict,  8. 

LAW  OF  CASE. 
See  Appeal,  8. 

LEASE. 
See  Landlord  and  Tenant,  7. 

LICENSE. 
See  Real  Estate. 

LTE]^. 

See  Costs;  Mechanics'  Lien;  Mortqage;  PLSADiNa,  10. 

Purchaser  of  Mortgaged  Chattels. — Execution  Sale. — ^A  purchaser  at 
an  execution  sale  of  mortgaged  chattels  has  a  lien  on  the  excess 
remaining,  after  the  mortgage  has  been  satisfied. 

McFadden  ▼.  Boss.  Sit 

LIFE  INSURANCE. 
See  Insurance,  2,  8,  5.  • 

LIMITATION  OF  ACTION. 
See  Statttte  of  Limitations. 

LOITERING. 
See  Criminal  Law,  7;  Evidenoe,  81 ;  Instritctions  to  Jury,  4. 

MALICE. 
See  Slander,  1;  Special  VERDicrr,  8,  4,  5w 
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MALICIOUS  PROSECUTION. 
See  Appellate  Procbdtjpj:,  6;  Evidencb,  8. 

MANDAMUS. 

ContractucU  Duty, — Mandamus  will  not  issue  to  compel  the  perform- 
ance of  a  mere  contractual  dfity  by  a  corporation. 

Indiana,  etc.,  i2.  W.  Co,  t.  Rinehart,  588 

MARGINAL  NOTES. 
See  Appellate  Fbooedxtbb,  1. 

MARRIED  WOMAN. 

1.  Estoppel  in  Pais, — A  married  woman  is,  under  section  6862,  R. 
S.  1894,  bound  by  an  estoppel  in  pais  as  any  other  person. 

Stephenson  t.  Clayton,  76 

2.  Mortgage, — Foreclosure  Sale. — Surety, — A  married  woman  who 
has  joined  in  a  mortgage  of  her  husband's  land  occupies  a  i>osition 
analogous  to  that  of  a  surety;  and,  on  a  decree  for  sale  of  such 
land  under  the  mortgage,  she  may  obtain  an  order  to  first  offer 
two-thirds  for  sale.  Union  Nafl  Bank  v.  McConaha,  8$ 

MASTER  AND  SERVANT. 
See  CoNSPiRAOY,  1;  Evidence,  16,  84;  Pleading,  15;  Special  Vee- 

DICT,  8. 

1.  Safe  Place  to  Work. — Railroad  Tunnel. — An  employe  in  a  tunnel 
has  the  right  to  assume  that  its  roof  has  been  maae  sufficiently 
safe  to  work  therein,  and  he  is  not  obliged  to  look  for  hidden 
defects.  Louisville,  etc,  R,  W,  Co.  v.  Cornelius,  399 

2.  Assumption  of  Risk. — Knowledge  of  Danger. — Exception  to  Rule. 
— Knowledge  by  the  servant  of  the  danger  from  a  faulty  construc- 
tion, or  the  existence  of  such  facts  as  by  the  exercise  of  reasonable 
care  would  have  apprised  him  thereof,  ordinarily  constitutes  an 
assumption  of  the  nsk.  A  promise  to  repair  or  order  out  special 
line  or  place  of  work  creates  an  exception  to  this  rule. 

Louisville,  etc.,  R.  W.  Co,  v.  Quinn,  554 

8.  Evidence. — Negativing  Assumption  of  Risk. — Evidence  that  an 
employe  did  not  know  exactly  how  the  particular  pieces  of 
*'  laggmg"  placed  upon  wooden  bents  supportmg  the  roof  of  a  tun- 
nel were  jointed,  does  not  discharge  the  burden  resting  upon  him 
to  negative  an  assmnption  of  the  risk  from  the  fall  of  such  pieces 
due  to  the  removal  of  certain  bents  on  which  they  jointed,  where 
it  appears  that  he  knew  the  general  manner  of  construction,  and 
that  there  was  no  uniformity  as  to  the  place  of  jointing.  Ih, 

3^.  Continuing  Duty. — Assumed  Risk  — It  is  the  master's  duty  to  ex- 
ercise care,  furnish  a  safe  place  and  machinery,  and  to  keep  them 
so.  The  servant  assumes  the  ordinary  and  obvious  risks,  but  not 
those  added  by  the  master's  negligence,  of  which  he  has  no  knowl- 
edge. 

3^.  Reasonable  Care. — Latent  Defects. — Inspection. — Distinction  Be- 
tween Duty  of  Servant  and  Duty  of  Master. — Reasonable  care  on 
the  part  of  the  master  demands  inspection  and  search  for  latent  de- 
fects, while  reasonable  care  on  servant's  i)art  rec^uires  attention  and 
observation  of  open  and  obvioas  defects  and  i)erils. 

4.  Negligence. — Damages. — Fellow-servant  Ride.  — Mines  and  Mining, 
— A  foreman  in  a  mine  whose  duty  it  is  to  employ  and  discharge 
workmen,  direct  them  in  their  work,  look  after  the  machinery 
and  direct  when  it  shall  run.  is  a  fellow- servant  with  a  workman 
employed  by  him  while  the  two  are  cleaning  the  sprocket  wheels 


734  INDEX. 

used  in  running  aa  elevator  in  such  department;  and  the  employer 
is  not  liable  for  an  injury  to  such  workman  by  the  negligence  of 
the  foreman  caused  by  tne  failure  of  the  latter  to  detach  endless 
chains  used  in  running  the  elevator  as  it  was  his  duty  to  do. 

New  Pittsburgh  Coal,  etc,  Co,  v.  Peterson,  BS4 

MAXIM. 

1.  Damages, — Cauae. — Causa  nroorima  notiremota  spectatnr. 

Central  Union  Telephone  Co,  v.  Swoveland,  3^1 

2.  Damages, — Damnum  absque  injuria. 

Harless  v.  Consumers^  Oas  Trust  Co.,  545 

3.  Construction, — Qui  kceret  in  litera,  hceret  in  cortice. 

Rosenberry,  Admx,,  y.  Fidelity,  etc.,  Co.,  625 

MECHANICS'  LIEN. 
See  Ev^lDENCE,  6,  29. 

1.  On  Land. — House  Destroyed  by  Fire  Before  Completion  and 
Before  Filing  Notice  of  Lien. — ^A  subcontractor  is  entitled  to  a 
lien  on  the  land,  for  work  done  and  material  furnished  in  plaster- 
ing a  house,  wliich  was  destroyed  by  fire  before  its  completion,  and 
before  the  notice  of  lien  was  filed,  under  section  7256,  R.  S.  1804, 
making  the  entire  land  upon  which  any  building  is  erected,  includ- 
ing the  portion  not  covered  therewith,  subject  to  the  lien. 

Bratton  v.  Ralph,  15S 

2.  Last  Work  Done, — Time  of  Filing  Notice, — ^Work  done  by  a  con- 
tractor to  remedy  a  defect  in  the  performance  of  his  work,  caused 
by  his  own  negligence,  for  which  he  makes  no  charge,  but  which 
is  necessary  to  complete  the  performance,  may  be  considered  the 
last  work  done  for  the  periodTof  fixing  the  time  for  filing  the  lien, 
under  the  statute  giving  sixty  days  after  performing  the  labor  or 
furnishing  material  Conlee  v.  Clark,  S05 

2.  Lien  as  Against  PurcTuuer. — ^A  lien  may  be  had  for  labor 
and  material  upon  a  building,  as  against  a  purchaser  before  the  ex- 
piration of  the  time  for  filing  a  lien,  who  relies  upon  the  vendor's 
representation  that  the  bill  has  been  paid  in  settling  with  him, 
especially  where  the  time  for  filing  the  lien  is  extended  by  labor 
performed  at  his  special  instance  and  request.  lb. 

MINE  INSPECTOR. 
See  Evidence,  87. 

MINES  AND  MINING. 
See  Damages,  8;  Evidence,  23,  34,  85,  36,  37;  Instructionb  to  Juby, 

8;  Master  and  Servant,  4;  Trespass. 

MINOR. 
See  Evidence,  16. 

MISTAKE. 
See  Contract,  5 ;  Evidence,  27. 

MORTGAGE. 

See  Chattel MoRTOAQE;  Costs;  Endorsee;  Married  Woman,  2. 

1.  Chattel.  —  Acceptance  by  Mortgagee.  —  Replevin  of  Mortgaged 
Goods. — The  bringing  of  an  action  by  a  chattel  mortgagee  to 
replevin  the  mortgaged  chattels  does  not  constitute  an  acceptance 
of  a  mortgage  recorded  without  his  knowledge,  so  as  to  affect  an 
intervening  purcliaser  at  a  sale  imder  execution  against  the  mort- 
gagor. McFadden  v.  Ross,  31£ 
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2.  Chattel, — Executed  and  Recorded  Without  Krundedge  of  Mort- 
gagee,—When  Void  as  Against  Subsequent  Purchaser. —  If  a 
chattel  mortgai^e  be  executed  without  the  knowledge  of  the  mort- 
^gee,  and  is  delivered  to  a  tliird  person,  and  is  by  him  recorded,  it 
IS  void  as  against  a  subsequent  purchaser  of  the  goods  on  execution 
against  the  mortgagor.  lb, 

3.  Chattel. — Acceptance. — Subsequent  Purchaser. — In  such  case,  the 
acceptance  of  the  mortgage,  after  such  sale,  by  the  administrator  of 
the  mortgagee,  cannot  affect  the  rights  of  the  purchaser.  J&. 

MUNICIPAL  CORPORATION. 

1.  Street   Improvement. — Liability  for   Acts  of  Contractor. — En- 
•    croachment  on  Abutting  Land, — A  city  which  is  not  negligent  in 

making  a  plan  for  raising  the  grade  of  a  street,  is  not  liable  for  the 
act  of  an  independent  contractor  in  making  the  slope  for  the  grade 
on  the  land  of  un  abutting  owner. 

City  of  Blooniington  v.  Wilson,  476 

2.  Tovm. — Negligence. — Liability. — Legislative  and  Judicial  Acts. — 
Ministerial  Acts. — A  town  is  not  liable  for  negligence  in  the  per- 
formance of  a  duty  which  is  legislative  or  judicial,  or  in  failing  to 
perform  such  duty  ;  but  it  is  liable  for  the  negligent  exercise  of 
privileges  granted,  and  for  neglect  to  perform  ministerial  duties. 

Vaughtman  v.  Tovm  of  Waterloo,  649 

8.  Toum. — Liability  for  Acts  of  Marshal  in  Making  Arrest, — 
Penal  Ordinance. — A  town  is  not  liable  for  the  acts  of  an  officer  in 
making  an  arrest  for  violation  of  a  penal  ordinance  prohibiting  the 
running  of  hacks  within  the  limits  of  the  town  by  an  unlicensed 
person.  lb. 

4.  Toum-y  Agreement  to  Indemnify  its  Marshal.  — Arrest.  — Penal 
Ordinance. — A  municipal  corporation  cannot  be  held  liable  on 
an  agreement  to  indemnify  an  officer  for  performing  his  duty  by 
making  an  arrest  for  violation  of  a  penal  orainance  of  such  corpor- 
ation, lb. 

6.  Town  Marshal.  —  Arrest.  —  False  Imprisonment.  —  Default,  — 
Liability  of  City  on  Agreenvent  to  Indemnify. — An  officer  who  lias 
failed  to  defend  an  action  against  him  for  making  an  arrest  for 
violation  of  a  valid  ordinance,  cannot  recover  the  amount  of  a 
judgment  rendered  against  him  from  the  town  passing  such 
ordinance,  on  the  ground  that  it  had  agreed  to  indemnify  and 
defend  him.  Ih. 

NATURAL  GAS. 

See  Eminent  Domain,  1,  2;  Estoppel,  4;  Evidence,  1,  80;  Highway, 

1,2. 

1.  Damages, —  Future  Losses  by  Fire  and  Explosions, —  Eminent 
Domain. — Condemnation  Proceedings. — Damages  cannot  be  allowed 
for  probable  future  losses  by  fire  and  explosions  as  independent 
items,  disconnected  from  the  diminished  value  of  land,  in  proceed- 
ings to  condemn  the  same  for  laying  pipes  to  convey  natural 
gas.  Ind,  Nat,  Gas  cfc  Oil  Co,  v.  Jones,  66 

2.  Instructions  to  Jury. — Invading  Province  of  Jury, — Condemna- 
tion Proceedings. — An  instruction  that  natural  gas  is  highly 
inflammable  and  liable  to  explode,  and  that  in  considering  the  dam- 
ages to  be  assessed  for  land  condemned  to  lay  pipes  to  convey  such 
gas,  the  jury  may  consider  the  probability  of  m juries  from  fire  or 
explosions  which  may  result  from  the  oidinary,  careful,  and  pru- 
dent operation  of  the  pipe  line,  invades  the  province  of  the  jury  in 
assuming  that  there  will  be  a  probability  of  accidents  with  the  best 
of  care.  IK 
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3.  Pipe  Line, — Exploeion, — Damage. — ^A  porohaser  of  a  natural  gas- 

Eipe  line,  for  defects  in  the  original  construction  of  which  it  is  not 
able,  is  liable  for  damages  occasioned  by  an  explosion  of  escaping 
gas,  where  it  knew,  or  by  the  exercise  of  ordinaiy  care  could  nave 
known,  of  the  existence  of  the  leak  at  the  point  where  the  gas 
which  exploded  escaped  long  before  the  accident.  (See  note  at 
end  of  opinion.)  Consumerg^  Oas  Trust  Co.  v.  Corbaley,  6i9 

NEGLIGENCE. 
See  Common  Carbibb,  1;  Evidencb,  80,  83,  86;  Hiohway,  6;  Mas- 
ter AND  Sbbyant,  4;  Municipal  Corporation,  2;  Railroad,  1, 
6,  7, 12;  Telegraph  Co.,  1.  2,  8;  Telephone  Co.,  2. 

NEGOTIABLE  INSTRUllENT. 
See  Evidence,  10;  Promissory  Note. 

1.  Endorsement. — Payee  by  Agent — An  endorsement  on  negotiable 
paper  of  the  names  of  the  payee  *'  by  "  a  specified  person,  "  agent," 
IS  a  sufficient  endorsement  by  the  payee.  Hunt  v.  lAstenberger,  S20 

2.  Endorsement  by  Agent. — Estoppel  of  Payee. — The  payee  of 
a  negotiable  instrument  is  bound  oy  the  act  of  his  agent  in  endors- 
ing the  former's  name  thereon  and  seUinff  the  same,  where  the 
agent  informs  him  of  the  sale  and  gives  him  the  proceeds,  and  he 
retains  the  same  without  denying  the  transfer  or  the  right  of  the 
agent  to  make  it.  lb, 

NEW  TRIAL. 

See  Appellate  Procedure,  8,  27,  84,  86. 

1.  Decedent's  Estate. — Juror  Related  to  Defendant  by  Affinity. — 
Want  of  Knowledge  of  Such  Relationship  by  Heirs  and  Adminis- 
trator.— Pleading. — To  entitle  the  administrator  of  a  decedent's 
estate  to  a  new  trial  for  the  false  denial  by  a  juror  of  his  relation- 
ship to  the  adverse  party  within  the  degree  which,  under  section 
240,  R.  S.  1894,  Subd.  11,  in  the  absence  of  consent  of  the  parties, 
disqualifies  a  person  required  to  be  indifferent  in  acting  on  a  ques- 
tion affecting  other  parties,  knowledge  of  such  relationship  on  the 
part  of  the  heirs  who  are  the  real  pt^ies  in  interest  as  well  as  that 
of  the  representative,  must  be  negatived. 

Teagarden^  Admr.,  v.  Phillips^  27 

2.  Newly  Discovered  Evidence. — Diligence. — A  new  trial  on  the 
groimd  of  newly  discovered  evidence  is  properly  refused  for 
lack  of  diligence  in  discovering  the  same,  where  the  person  whose 
evidence  is  alleged  to  have  been  newly  discovered  was  the  onlv 
other  person  in  a  store  at  the  time  of  an  alleged  settlement,  which 
the  applicant  for  new  trial  seeks  to  establish,  although  he  did  not 
know  that  such  person  was  within  hearing  distance. 

East  V.  McKee,  45 

8.  After  Term. — Complaint,  Essentials  Of. — ^The  complaint  in  an 
application  for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence shoidd  set  forth,  not  only  the  issues  and  the  evidence  given 
on  the  trial,  but  also  an  affidavit  of  the  person  whose  evidence  is 
alleged  to  have  been  newly  discovered,  with  a  statement  of  the 
facts  to  which  he  will  testify.  lb. 

4.  After  Term. — Complaint,  Verification. — The.  complaint  in  an 
application  for  a  new  trial  after  the  term,  on  the  ground  of  newly 
discovered  evidence,  should  be  verified,  although  the  statute  does 
not  expressly  provide  therefor.  lb. 

5.  After  Term. — Complaint. — Parties. — All  persons  who  are  par- 
ties to  the  original  action  and  in  any  way  affected  by  the  judgment 
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th^rem,  should  be  made  parties  to  an  application  for  a  new  trial 
after  the  term,  on  the  gromid  of  newly  discovered  evidence.        lb, 

6.  Newly  Discovered  Evidence, — ^A  new  trial  will  not  be  granted 
for  newly  discovered  evidence  not  procured  because  of  the  belief 
that  the  witness  was  dead,  due  to  the  fact  of  the  parties  hear- 
ing that  the  son  of  the  witness'  father  was  dea<l,  and  ms  belief  that 
there  was  but  one  son,  where  investigation  would  have  disclosed 
the  facts  and  enabled  him  to  procure  the  witness. 

Huntington-White  Lime  Co.  v.  Mock,  221 

7.  Sufficiency  of  Assignment. — Evidence, — An.  assignment  as  a  causa 
for  a  new  trial,  that  a  witness  was  permitted  to  read  certain  books 
of  account  in  evidence,  sufficiently  presents  the  question  of  the  cor* 
rectness  of  the  court's  ruling  in  permitting  the  several  questions 
calling  for  such  evidence  to  be  answered.        Dodge  v.  Morrow,  534 

8.  Newly  Discovered  Evidence, — Diligence. — A  new  trial  for  newly 
discovered  evidence  is  properly  refused  for  want  of  diligence  where 
the  affidavit  of  the  alleged  newly  discovered  witness  states  that  he 
knows  the  facts  to  which  he  will  testify  because  he  worked  with  the 
mover.  Crumrine  v.  Estate  of  Crumrine,  641 

NONSUIT. 
See  Trial,  8. 

NOTICR 

See  AGENCY,  8;  Animals,  2,  3;  Judicial  Notice;  Public  Impeovb- 

MENT,  1, 10;  Sale;  Special  Verdict,  8. 

NUISANCE. 
See  CRoaNAL  Law,  4, 

OBSTRUCTION. 
See  CoNTRAcrr,  %, 

OFFICIAL  BOND. 
See  SxTPERioR  Court. 

OPEN  AND  CLOSE. 
See  Trial,  1. 

ORDINANCE. 
See  Railroad,  1. 

PARTIES. 

See  AonoN,  %,  8;  Appeal  Bond;  Appellate  Procedure,  2;  New 

Trial,  5. 

PARTNERSHIP. 

See  Surviving  Partner. 

1.  Executing  Note  after  Dissolution. — A  partner  has  no  authority  to 
execute  a  negotiable  note  in  the  name  of  the  firm,  after  its  dissolu- 
tion, except  by  the  consent  of  his  partner. 

Huntington-White  Lime  Co,  v.  Mock,  S21 

Vol.  14—47 
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2.  Written  ArtideB  of  Dissolution, —  Construction. —  Contract. — 
A  statement  in  a  written  article  of  dissolution  of  a  partnership, 
that  it  is  found  that  one  specified  partner  is  indebted  to  his 
co-partner  in  excess  of  the  amount  the  lieitter  is  indebted  to  the  for- 
mer on  aooount  of  the  profits  and  funds  withdrawn  from  the  part- 
nership in  a  specified.amount,  will  be  held  to  mean  that  the  former 
partner  is  indebted  to  the  latter  for  the  full  amount  instead  of  half 
tliat  siun,  where  they  have  themselves  placed  that  construction 
upon  it  Sweet  y.  Sweety  618 

PAYEE. 
See  Promissory  Note,  5. 

PAYMENT. 
See  Contract,  3 ;  Promissory  note,  4. 

PERSONAL  INJURY. 

See  Appellate  Procedure,  38;  County,  3;  Evidence,  16,  45,  47; 
Highway,  3,  4;  Pleading,  15.  28;  Railroad,  2,  8,  4;  Speciai. 
Verdict,  1 ;  Special  Finding. 

PHYSICIAN  AND  PATIEJNT. 
See  Continuance,  8 ;  Witness,  6,  7. 

PLEADING. 

See  Answer;  Appellate  Procedure,  13;  Complaint;  CouimBR- 

CLAiM;  Demurrer. 

1.  Contplaint.  —  Railroad. —  Damages. —  Animals. —  Jurisdiction. — 
A  compkiint  against  a  railway  company  for  killing  plaintiff's 
horses,  alleging  that  plaintiff  owns  a  farm  lying  in  the  oounty 
w^here  suit  is  brought,  and  that  his  horses  entered  on  the  railroad 
track  at  an  un fenced  point  on  the  lands  of  an  adjoining  owner,  is 
insufficient  to  show  that  the  horses  were  killed  in  the  oounty  where 
the  suit  is  brought.  ChicagOy  etc.,  R.  W.  Co.  v.  Wheder,  69 

2.  Answer  Insufficient  as  a  Plea  of  Failure  of  Consideration. — 
An  answer  setting  up  that  the  note  in  suit  was  given  for 
the  unpaid  purchase-price  of  a  buggy  sold  under  a  warranty,  for 
$100,  and  that  there  has  been  a  breach  of  the  warranty,  that  the 
defendant  has  paid  $60,  and  that  the  buggy  is  not  worth  more  tha^ 
$40,  is  infiufficient  as  a  plea  of  failure  of  consideration,  in  the  ab- 
sence of  any  allegation  as  to  what  the  buggy  would  have  been 
worth  if  it  had  been  as  warranted,  or  as  to  the  depreciation  in  value 
from  the  breach,  Kern  v.  Saul,  7% 

3.  Answer.  —  Insurance. —  Action  on  AgenVs  Bond. — An  answer 
in  an  action  on  the  bond  of  an  insurance  agent  for  the  faithful 
performance  of  his  duties  as  such,  in  which  the  complainant 
alleges  a  breach  of  the  bond  in  failing  to  report  a  policy  issued 
by  him  on  an  extra  hazardous  risk  which  the  company  was  obliged 
to  pay,  and  also  in  failing  to  remit  any  part  of  the  premium  on. 
such  policy,  is  bad  where  it  purports  to  answer  the  entire  com- 
plaint, and  fails  to  excuse  or  deny  the  failure  to  remit. 

German  Mut.  Ins.  Co.  v.  Olasco,  9$ 

4.  Counterclaim. —  Damages. — Landlord  and  Tenant. — A  counter- 
claim in  an  action  for  rent  for  the  destruction  of  defendant's 
business  by  the  landlord's  repeatedly  and  insolently  demanding 
possession,   ordering   the   defendant  to  vacate,  threatening   suit 
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and  commencing  an  ejectment  suit  against  him,  sufficiently  avers 
that  the  possession  of  Uie  lessee  was  mterf  ered  with,  and  that  he 
was  eject^df  where  it  further  states  that  by  reason  thereof  he  was 
unable  to  conduct  the  school  for  which  he  had  leased  the  room,  and 
he  was  compelled  to  cease  to  carry  it  on  and  his  business  was 
thereby  destroyed.  Jennings  v.  Bcmd,  £82 

5.  Antwer.-^Action  for  Bent. — Constructive  Eviction. — Landlord 
and  Tenant, — IJjeetment. — ^An  answer  in  an  action  for  rent, 
averring  a  constructive  eviction  by  showing  that  the  lessor  brought 
an  action  to  oust  the  lessee,  and  that  thereupon  both  the  latter  and 
his  subtenant  removed  from  the  premises  and  turned  tlie  keys  over 
to  the  lessor  is  sufficient,  although  the  complaint  alleges  that  he 
has  used  and.  is  still  using  and  occupying  the  premises.  Ih, 

6.  Answer,  —  Landlord  and  Tenant  —  Action  for  Damages  to 
Premises. — Subletting. —  An  answer  in  an  action  by  a  landlord 
against  a  tenant  for  injury  to  the  building  by  subletting  contrary 
to  the  terms  of  the  lease,  that  the  plaintiff  consented  and  suffered 
the  sublessee  to  put  an  engine  in  the  building  to  propel  his  machin- 
ery, and  that  no  greater  injury  was  done  than  was  mcident  to  the 

,  conduct  of  the  business  so  carried  on  with  the  consent  of  the  land- 
lord, if  argumentative4s  not  demurrable.  ,  lb. 

7.  Counterclaim. — Damtiges. — Averment  of  Due  and  Unpaid  not 
Necessary. — landlord  and  Tenant. — A  counterclaim  in  an  action 
for  rent  averring  the  destruction  of  defendant's  business  by  the 
interference  of  the  hmdlord  with  his  possession,  need  not  aver  that 
the  damages  are  due  and  unpaid.  lb. 

8.  Complaint — Date  of  Contract — Decedents  Estate. — A  complaint 
on  a  contract  made  with  an  intestate  is  not  bad  for  failing  to  state 
the  date  of  the  contract.  Purviance^  Admr.  v.  Pwrviance,  269 

9.  Claim  Against  Estate. — A  complaint  alleging  that  defendant's 
intestate  was  the  only  heir  at  law  of  her  husband,  against 
whom  plaintiff  had  a  claim  for  services,  and  thc^t  she  ''took  and 
held  "  all  the  property  which  he  left  at  his  death,  amounting  to. 
$4,000  as  such  sole  heir,  sufficiently  shows  that  there  were  no  other 
claims  against  the  husband's  estate.  lb. 

10.  Complaint.  —  Public  Improvement.  —  Foreclosure  of  Lien.  — 
SideuKuk. — The  averment  in  a  complaint,  in  an  action  to  foreclose 
an  assessment  lien  for  a  sidewalk  improvement,  that  the  ordinance 
for  the  improvement  was  enacted  **by  a  two- thirds  vote  of  her 
common  council,"  is  a  si^cient  averment  of  compliance  with  sec- 
tion 4292,  R.  S.  1894,  providing  that  the  common  council,  with  the 
concurrence  of  two-thirds  of  the  members,  must  order  the  improve- 
ment City  of  Connersville  v.  Merrill,  SOS 

11.  Complaint  —  To  Recover  Real  Estate  or  its  Value.  —  Con- 
tract to  Convey. —  A  complaint  for  the  recovery  of  two  lots  or 
their  value  is  insufficient  where  it  alleges  a  contract  by  the  owner 
of  land  to  convey  to  a  specified  person  **and  others  "  the  remaining 
lots  in  a  given  tract  of  land  after  they  had  sold  sufficient  to  realize 
for  the  former  a  specified  nmoimt ;  and  a  second  contract  by  such 
person  and  two  others  named  to  cause  to  be  conveyed  to  plaintiff 
any  two  lots  in  such  tract  undisposed  of,  which  he  might  select  in 
consideration  that  he  should  bring  about  a  trade  for  a  certain  niun- 
ber  of  lots  with  a  given  person,  and  that  such  trade  was  effected; 
but  it  does  not  allege  that  the  first  contract  has  been  fully  consum- 
mated. Harter  v.  Parsons,  331 

12.  Complaint.  —  Omission  of  Material  Fact.  —  Appellate  Pro- 
cedure.— A   complaint  will  not  be  held  sufficient,  although  first 
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objected  to  on  apx)eal,  where  a  material  fact  is  omitted  tlierefrom, 
notwithstanding  it  would  be  held  sufficient  if  there  had  been  a 
defective  or  imperfect  averment  of  such  fact  ^  lb, 

18.  Answer. — Res  Adjudicata. — An  answer  alle^^g  that  the  same 
facts  relied  on  by  plaintiff  were  *' alleged"  m  a  former  action 
is  insufficient  in  a  plea  of  res  adjudicata,  Crum  v.  Hea,  379 

14.  Answer, — Res  Adjudicator — Error  in  overruling  a  demurrer 
to  an  insufficient  plea  of  res  adjudicata  is  not  harmless,  although  a 
special  finding  of  facts  is  made,  as  the  facts  tending  to  show  a 
former  adjudication  would  not  have  been  admissible  without  such 
plea.  lb, 

15.  Complaint, — Master  and  Servant,  —  Personal  Injury  of  Ser- 
vant, —  Averment  as  to  Want  of  Knowledge  of  Danger, —  An 
allegation  in  the  complaint  that  defendant's  employes  had  torn 
down  old  bents  in  the  timnel  in  which  plaintiti  was  employed, 
leaving  nothing  between  the  debris  causea  by  their  fall,  and  the 
dirt  and  rock  forming  the  roof  to  prevent  the  loose  portion  from 
falling,  does  not  necessarily  contradict  an  allegation  that  plaintiff 
had  no  knowledge  of  the  danger,  where  it  is  also  alleged  that  he 
was  a  minor  of  tender  years,  with  no  experience  or  instruction  in 
such  work,  and  that  the  place  was  so  dark  he  could  not  see  the 
danger.  Louisville,  etc,  R.  W.  Co.  v.  CorneliuSy  S99 

16.  Answer.  —  Common  Carrier,  —  Limitation  on  Liability, —  De- 
murrer.— A  paragraph  of  an  answer  in  an  action  for  damages 
to  property  during  shipment  is  demurrable  in  so  far  as  it  attempts 
to  plead  a  contract  limitation  upon  the  amount  of  the  carrier's 
liability,  as  an  answer  to  the  whole  complaint  and  to  defeat 
recovery  entirely,  unless  it  avers  that  the  property  injured  was 
of  no  value.  Baltimore,  etc,  R.  W.  Co,  v.  Ragadale,  406 

17.  Complaint, — Proceeding  Supplementary  to  Execution. — Neces- 
sary Averment, — A  complaint  in  a  proceeding  supplementary 
to  execution,  under  section  831,  R.  S.  1894,  must  aver  that  the  exe- 
cution upon  the  original  judgment  was  issued  to  the  county  in 
which  the  debtor  resides,  or,  if  he  does  not  reside  in  the  State,  to  the 
county  where  the  judgment  was  rendered.    Harper  v.  Behagg,  4£7 

18.  Complaint, — Contributory  Negligence, — Oenend  Averment. — ^A 
general  averment  of  freedom  from  contributory  negligence  is 
sufficient  as  against  a  demurrer,  imless  the  facts  specifically  set  forth 
show  negligence.  Citizens*  St.  R,  W.  Co,  v.  Abright,  4SS 

19.  Complaint — Street  Railroad. —  Speed  of  Car, —  A  complaint 
alleging  that  defendant's  street  railway  car  was  run  at  an  excessive 
rate  of  speed,  and  that  no  care  or  diligence  was  exercised  by  de- 
fendant, sufficiently  alleges  a  failure  to  give  notice  of  the  car's 
approach.  /&. 

20.  Plea  in  Abatement. — When  Available. — Pleas  in  abatement  must 
be  filed  at  the  earliest  opportunity,  and  will  not  avail  if  filed  with 
or  after  pleas  in  bar  have  been  filed,  as  the  provisions  of  section  868, 
R.  S.  1894,  to  that  effect  are  imperative.  Estey  v.  Barnes,  446 

21.  Answer, — When  Demurrable. —  Oamishment. —  Fraud. —  Insur- 
ance.— A  paragraph  of  an  answer  by  garnishing  creditors  of  an 
insured,  made  parties  upon  their  petition  in  an  action  on  the  policy 
by  the  assignee  of  the  claim  thereunder,  under  an  assignment  ante- 
dating the  garnishment,  is  demurrable  where  it  merely  alleges  that 
the  assignment  was  fraudulent  and  without  consideration  as  to 
creditors,  and  asks  that  the  cause  be  dismissed,  but  does  not  seek 
a  judgment  against  the  assignor.  lb. 
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22.  Demurrer. — ^A  demurrer  to  a  paragraph  of  an  answer  is  properly 
overruled  where  it  is  good  as  an  argumentative  denial. 

Seiberling  <Sb  Co,  v.  Rodman,  J^BO 

28.  Demurrer  to  Answer, — Overruling. — ^A  demurrer  to  an  answer 
as  a  whole  must  be  overruled  where  the  answer  contains  a  general 
denial.  Austin  v.  McMains,  S14 

24.  Complaint. — Motion  to  Make  More  Spedflc. — Suit  on  Con- 
tractors Bond. — Gravel  Road. — ^A  motion  to  make  a  complaint 
in  an  action  on  a  contractor's  bond  to  recover  moneys  alleged  to  be 
due  laborers  and  materialmen,  more  specific  as  to  certain  items  of 
indebtedness,  is  properly  overruled,  where  the  items  are  all  based 
on  items  and  certificates  of  indebtedness  issued  and  signed  by  the 
contractors,  and  sufficiently  advised  them  of  what  they  are  required 
to  meet.  Lane  v.  State,  ex  rd. ,  S73 

26.  Complaint  for  Money  Loaned. — Suffloieney.  —  A  complaint 
aUeging  that  defendant  is  mdebted  to  plaintiff  in  a  specific 
amount  for  money  loaned  and  advanced  at  the  special  instance  and 
request  of  the  former,  and  that  he  agreed  to  repay  the  same;  that 
the  same  with  interest  is  due  and  wholly  unpaid,  and  that  plaintiff 
demanded  payment  before  sidt,  which  was  refused,  is  sufficient  in 
the  absence  of  a  motion  to  make  more  specific. 

Lemmon  v.  Reed,  655 

26.  Complaint. —  Repugnancy. —  Inconsistency. — A  complaint  will 
not  ordmarily  be  held  bad  for  uncertainty  and  repugnancy,  unless 
the  inconsistency  is  such  as  to  destroy  the  entire  meaning.  Ih. 

27.  Complaint  for  Money  Loaned.  —  Sufficiency.  —  A  complaint 
alleging  that  plaintiff  while  county  treasurer  loaned  and  advanced 
to  defendant,  at  his  instance  and  request,  a  specified  amount,  upon 
the  latter's  promise  to  repay  the  same  by  a  claim  against  the  county 
for  which  he  would  obtam  a  county  order  at  the  meeting  of  the 
board  of  county  commissioners,  and  that  defendant  had  never 
repaid  such  amount  or  obtained  any  county  order,  is  not  bad  as 
impliedly  showing  that  the  money  advanced  was  paid  from  the 
county  treasury.  lb. 

28.  Complaint.  —  Contributory  Negligence.  —  Personal  Injury.  — 
— The  complaint  in  an  action  for  injuries  caused  by  negligence, 
must  show  either  by  direct  averment  or  by  statement  of  the  facts 
and  circumstances  under  which  the  injury  occurred, ,  that  the 
injured  person  was  not  guilty  of  contributory  negligence. 

WaM  V  Shoulders,  665 

29.  Complaint.  —  Contributory  Negligence.  —  An  allegation  in  a 
complaint  alleging  that  plaintiff's  wife  was  violently  thrown  from 
defendant's  hack  because  of  the  negligence  of  defendant  in  manag- 
ing the  horses  and  vehicle-  is  insiSicient  to  show  that  the  injury 
occurred  without  contributory  negligence  on  her  part.  lb. 

POOR  PERSON. 
See  Attorney. 

1.  Residence.  —  Statute  Construed.  —  Aid  from  County. —  Occa- 
sionally obtaining  assistance  from  the  county  does  not  necessarily 
make  the  one  obtaining  it  a  pauper  or  public  cluurge,  within  the 
meaning  of  section  8U6,  subdivision  4,  R.  S.  1894,  re(iuiring  an  un- 
interrupted residence  for  a  year  within  the  township  by  a  pauper 
to  obtain  a  residence  therein.  Cicero  Tp.  v.  Falconberry,  237 

2.  Proceeding  to  Remove  Pauper  from  Township.  —  Residence. 
— ^The  commencement  of  a  proceedmg  by  a  township  for  the  re- 
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moTal  of  a  pauper  before  his  reBideiioe  therein  for  one  year,  required 
by  section  8140,  subdivision  4,  R  S.  1804,  to  give  him  a  legal  settle- 
ment therein,  will  not  prevent  his  obtaining  a  settlement,  where  he 
resides  therein  a  full  year  before  the  township  where  he  had  pre- 
viously obtained  a  settlement  receives  legal  notice  of  the  proceed- 
ing for  his  removal  thereto.  lb. 

POSSESSION. 
See  Endobseb;  Infant;  Landlord  and  Tenant,  5;  Replbyin,  1,  2. 

POSSESSORY  ACTION. 
See  Justice  of  the  Peace  ;  Rfplsvin. 

PRACTICE. 

See  Exception. 

Suitaining  Demurrer  to  Beply  to  Answer  of  Non  Est  Factum. — 
Appellate  Procedure, —  Sustaining  a  demurrer  to  a  reply  to  an 
answer  of  non  eat  factum  to  a  note  in  suit,  setting  up  that  the 
note  was  signed  by  defendant,  or  by  a  third  person  with  full  au- 
thority from  him,  is  not  error,  as  such  facts  were  put  in  issue  by 
the  answer.  Lewie  v.  Hodapp,  111 

PRESUMPTION. 

See  Appellate  Procedttre,  4, 15,  88;  Contract,  6;  Evidence,  1, 10; 

Instructions  to  Jury,  9;  Railroad,  6. 

PRINCIPAL  AND  SURETY. 

See  Married  Woman,  2. 

Contract  of  Surety  Strictly  Construed. — Th3  contract  of  a  surety  must 
receive  a  strict  interpretation  and  cannot  be  extended  beyond  the 
fair  scope  of  its  terms.  Warrum,  Admr,,  v.  Derry,  442 

PRINTING. 

See  Public  Printing. 

PROCEEDING  SUPPLEMENTARY  TO  EXECUTION. 

^ee  Appellate  Procedure,  20.  21 ;  Pleading,  17. 

An  Independent  Action.. — A  proceeding  supplementary  to  execution, 
under  section  1831,  R«  S.  1804,  is  an  independent  action  and  not 
a  part  of  the  original  case.  Harper  v.  Bekagg,  437 

PROMISSORY  NOTE. 

See  Burden  of  Proof,  1;  Contract,  3;  Endorsee;  Estoppel,  1,  3; 
Evidence,  42,  48;  Instructions  to  Jury,  7;  Interest;  Nbootiablb 
Instrument;  Partnership,  1. 

1.  lYansfer  in  Payment  for  Land.  —  Recovery  Against  Maker. — 
Fraud. — A  purchaser  of  land  from  an  insolvent  vendor  who 
endorses  to  the  latter  in  payment  a  note  held  by  him,  is  not 
entitled  to  recover  from  the  maker,  in  a  suit  on  the  note  by  a 
transferree  thereof ,  the  amount  of  such  note  on  the  ground  of  fraud 
of  his  vendor,  in  the  absence  of  allegation  or  proof  that  there  was 
any  deceit,  misrepresentation,  or  abuse  of  confidence  in  the  trans- 
action, although  there  is  a  breach  of  warranty  as  to  encumbrances, 
even  if  he  might  cancel  the  transaction  on  the  ground  of  failure  of 
consideration.  Wyait  v.  Brown,  232 
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2.  Consideration, — ^The  agreement  of  one  previously  bound  not  to  sell 
certain  buggies  at  a  certain  place,  to  fhe  same  effect,  made  to  procure 
the  execution  of  a  note,  is  not  sufficient  consideration  to  sustain 
the  note.  Mader  v.  Cool^  ^99 

3.  Consideration.  —  Oift.  —  A  note  given  without  consideration 
cannot  be  regarded  as  an  executed  gift  because  made  payable  in 
bank.  Ih. 

4.  Payment  to  Innocent  Holder,  —  Assumpsit,  i —  Consideration. 
— Payment  by  the  maker  of  a  note  of  the  amount  thereof  to  an  in- 
nocent bolder  cannot  be  deemed  a  voluntary  payment  which  will 
prevent  recovery  from  the  payee  for  the  amount  paid,  where  the 
note  was  without  sufficient  consideration,  and  such  defense  was 
lost  by  its  transfer  to  an  innocent  purchaser.  lb, 

5.  Payee  WUhout  Consideration. — Transfer  to  Innocent  Purchaser. 
— Liability  to  Maker. — A  payee  of  a  note  without  consideration, 
who  transfers  it  to  an  innocent  purchaser,  becomes  liable  to  the 
maker  in  a  proper  action  for  the  loss  accruing.  lb. 

6.  Transfer. — ^A  valid  transfer  of  a  note  may  be  made  after  the  death 
of  the  payee.  Crumrine  v.  Estate  of  Crumrine,  641 

7.  Signature  to. — A  note  is  signed  by  its  maker  where  she  writes  her 
own  name  thereto,  or  it  is  written  by  another  in  her  presence  and 
by  her  direction,  either  with  or  without  her  mark.  ,Ib, 

PROSTITUTION. 
See  Criminal  Law.  2. 

PUBLIC  IMPROVEMENT. 
See  Estoppel,  6 ;  Municipal  Corporation,  1 ;  Pleadinq.  10. 

1.  Sidewalk. — Notice  to  Bidders. — Assessment. — An  assessment  for  a 
sidewalk  improvement  is  not  invalid  becaiise  the  notice  to  bidders, 
required  by  section  4288,  R  S.  1894,  was  published  in  only  one 
newspaper,  whereas  the  ordinance  provided  for  two,  as  the  statute 
only  requires  publication  in  one  newspaper. 

City  of  ConnersvUle  v.  Merrill,  303 

2.  Sidewalk. — AssessTnent. —  Ta^  Duplicate. —  The  assessments  for 
sidewalk  improvements  are  not  required  to  be  on  the  tax  duplicate, 
where  no  waiver  is  filed,  as  provided  by  section  4294,  R.  S.  1894. 

lb, 

3.  Sidewalk. —  Ordinance. — Specifications. —  It  is  not  necessary  to 
set  out  the  detailed  specifications  in  an  ordinance  for  a  sidewalk 
improvement,  under  section  4289,  R.  S.  1894,  requiring  the  ordi- 
nance ordering  a  street  improvement  to  state  the  kind,  size,  and 
location,  and  designate  the  terminal  points  of  the  walks.  lb, 

4.  Sidewalk. — Ordinance. —  Material. —  An  ordinance  for  a  side- 
walk improvement  is  not  invalid  for  uncertainty  because  it  pro- 
vides that  the  improvement  shall  be  made  of  such  one  of  three 
kinds  of  stone  enumerated  therein,  as  shall  be  determined  by  the 
common  council  on  reception  of  bids.  lb. 

5.  Sidewalk. — Statute  Construed. — Manner  of  Collecting  Assess- 
ment.— The  word  *' hereinafter,"  in  the  clauses  of  section  4392,  R.  S. 
1894,  "  the  expenses  thereof  to  be  assessed  and  collected  as  herein- 
after provided  when  petition  is  made,"  means  **  in  this  act."  and 
the  remedy  given  by  section  4288,  for  the  collection  or  foreclosure 
of  liens  or  assessment  for  sidewalk  improvements,  is  available  to 
the  city,  although  the  improvement  is  not  made  on  petition.       lb. 
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6.  Sidewalk.  —  Estimate  and  Assessment.  —  Omission,  —  Estop- 
pel.— A  property  owner  caimot  complain  of  the  omission,  in  tne 
estimate  and  assessment  for  a  sidewalk  improvement,  of  the  cost  of 
sidewalks  within  the  improvement  district  constructed  by  the 
property  owners,  before  the  letting  of  the  contract,  in  accoitlance 
with  the  plans  and  specifications  adopted  for  the  work,  where  no 
such  objection  was  made,  under  section  4294,  R.  S.  1894,  providing 
for  the  hearing  of  objections  to  the  reiwrt  of  the  engineer,  and  the 
improvement  ordinance  provided  that  such  owners  shall  be  deemed 
to  nave  complied  with  the  ordinance,  as  section  4291  provides  that 
the.o\vners  are  entitled  to  a  reasonable  allowance,  to  be  determined 
by  the' engineer,  for  such  improvement.  lb. 

7.  Description. — Street  Assessment. — An  assessment  against  163  feet 
of  a  lot  described  by  number  in  a  certain  addition  is  sufficiently 
definite  and  certain.  Richereek  v.  Moarnian,  J70 

8.  Street  Assessment. —  Waiver. —  Estoppel. —  A  property  owner 
who  executes  a  written  waiver  of  objection  to  the  illegality  or  irregu- 
larity of  an  assessment  for  public  improvements,  under  section 
4297,  R.  S.  1894,  allowing  payment  in  annual  installnientB  upon  the 
execution  of  such  a  waiver,  cannot  afterwards  be  heard  to  question 
the  regularity  of  the  assessment.  lb. 

9.  Installment,  When  Due  and  Payable. — The  first  installment 
of  an  assessment  for  public  improvements  payable  in  ten  annual 
installments,  under  section  4297,  R.  S.  1894,  providing  that  the  first 
installment  shall  be  due  and  payable  when  the  first  tax  falls  due 
after  the  completion  and  acceptance  of  the  work,  is  due  and  payable 
at  the  next  regular  time  following  the  completion  and  acceptance 
of  the  work  and  the  making  of  the  assessment  that  taxes  are  pay- 
able, whether  it  be  the  April  or  November  installment,  although 
if  the  assessment  had  not  been  made  payable  in  installments  it 
would  have  been  payable  in  the  following  ApriL  lb. 

10.  Nonliability.  —  Notice.  — ^A  landowner  is  not  liable  for  an  improve- 
ment of  a  street  on  which  his  land  abuts,  where  no  notice  of  such 
improvement  was  given  by  publication  or  otherwise. 

Stephenson  v.  Town  of  Salem^  386 

PUBLIC  PRINTING. 
See  County,  4,  5. 

PURCHASER  OF  MORTGAGED  CHATTEI5. 

See  LiKN. 

RAILROAD. 

See  Appellate  Court,  3;  Appellate  Procedure,  19;  Common 
Carrier;  Eminent  Domain,  8;  Evidence,  7,  11,  16,  26;  Master 
AND  Servant,  1;  Pleading,  1;  Special  Verdict,  1,  8;  Street 
Railroad. 

1.  Speed  of  Train. — Ordinance. — Negligence  Per  Se. — Running  an 
engine  with  a  box  car  attached,  through  a  city,  at  the  rate  of 
twenty  miles  an  hour,  in  violation  of  an  ordinance  limiting  the 
speied  of  trains  to  twelve  miles  an  hour,  is  negligence  per  se. 

Shirk  V.  Wabash  B.  B.  Co.,  lf€ 

2.  Child  Twelve  Years  of  Age. — Sui  Juris. — Personal  Injury. — 
Railroad  and  Highway  Crossing. — A  girl  twelve  years  of  age  of 
average  intelligence,  accustomed  to  cross  a  railroad  track,  is  charge- 
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able  with  knowledge  that  such  railroad  track  is  a  place  of  danger, 
and  that  care  must  be  used  to  avoid  being  struck.  lb. 

8.  Personal  Injury. — Collision  at  Intersection  of  Highway.  — 
Negligence. — Contributory  Negligence. — ^The  negligence'  of  a  rail- 
road company,  in  violating  a  city  ordinance  limiting  the  rate  of 
speed  of  railroad  trains,  does  not  relieve  a  pedestrian  on  the  street 
from  exercising  due  care  in  crossing  the  track.  lb. 

4.  Personal  Injury. —  Railroad  and  Highway  Crossing. —  Child 
Twelve  Years  Old. — Contributory  Negligence. — A  girl  twelve  years 
old,  of  ordinary  size  and  intelligence,  who  attempts  to  walk  across  a 
railroad  track  in  front  of  an  approaching  train  which  she 
could  have  seen  if  she  had  looked  when  five  feet  from  the  track,, 
while  the  bell -was  ringing  and  after  the  whistle  had  sounded,  is 
guilty  of  such  contributory  negligence  as  will  prevent  a  recoverv. 

lb. 

5;  Damages. — Eljecting  Passenger. — Ticket. —  Explanation  of  Pas- 
senger. —  A  railroad  company  is  liable  for  damages  in  eject- 
ing a  passenger,  who  presents  to  the  conductor  a  ticket  calling  for 
an  intermediate  station  other  than  his  destination,  where  the  mis- 
take as  to  the  ticket  was  due  entirely  to  the  fault  of  the  ticket 
agent,  and  the  passenger  explained  the  situation  to  the  conductor. 

Evansvillet  etc.,  R.  R.  Co.  v.  Cates,  172 

6.  Damage  by  Fire. — Negligence. — Presumption. — The  mere  setting 
of  a  fire  by  a  passing  locomotive  raises  no  legal  presumption  that  it 
was  the  result  of  negligence. 

Lake  Erie,  etc.,  JR.  R.  Co.  v.  Oossard,  244, 

7.  Evidence.  —  Spark  Arrester.  —  Negligence.  —  Proof  that  a  fire 
started  a  few  minutes  after  an  engine  passed,  and  that  at  a  one- 
fourth  mile  distant  sparks  were  escaping  from  the  engine,  is  insuf- 
ficient to  show  negligence  on  the  part  of  the  railroad  company^ 
especiallv  where  the  evidence  shows  that  the  spark  arrester  was 
the  best  known,  and  approved  in  general  use,  and  was  in  good  con- 
dition and  repair.    (See  note  at  end  opinion.)  lb. 

8.  Stock  Killed. — Private  Crossing. — Failure  to  Maintain  Gates. 
— Failure  of  a  person  to  maintain  substantial  gates  across  a 
wagonway  and  driveway  where  it  goes  through  railroad  fences, 
as  required  by  sections  5320-5322,  R.  S.  1804,  does  not  make  him 
liable  to  another  person  whose  cattle  are  without  right  in  a  high- 
way, and  pass  through  such  driveway  to  the  railroad  track  on 
which  they  are  killed  ;  neither  is  the  railroad  company  liable  for 
the  killing  of  such  stock.  Crum  v.  Conover,  £64 

9.  Private  Crossing. — Duty  of  Landowner  to  Maintain  Gates, 
Owing  to  Railroad  Only. — The  duty  of  an  adjoining  landowner  to 
erect  and  maintain  substantial  gates  in  the  line  of  a  railroad  fence 
across  a  private  driveway,  fixed  by  sections  5320-5322,  R.  S.  1804,  is 
one  which  he  owes  to  the  railroad  company  only.  lb. 

10.  Agreement  for  Right  of  Way.  —  Farm  Crossings.  —  Con- 
tinuing Duty. — An  agreement  by  a  railroad  company  to  construct 
a  farm  crossing  and  maintain  fences,  contained  in  a  grant  of  the 
right  of  way,  which  was  accepted  by  the  company,  imposes  a  con- 
tinuing duty  on  the  company  and  its  successors  to  construct  the 
Grossing  ana  maintain  its  fences. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Lee,  328 

11.  Obstrtusting  Farm  Crossing.— Damages.— A.  railroad  is  liable 
to  the  owner  of  the  land  for  obstructing  a  farm  crossing,  the  right 

'to  whioh  was  reserved  in  the  grant  of  the  right  of  way,  even 
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though  the  place  of  auch  crossing,  as  mutoally  agreed  upon,  was 
over  a  public  highway.  lb. 

12.  Damage  by  Fire. — NegUgenfse.—A  railroad  company  is  liable 
for  damages  to  land  not  contiguous  to  its  right  of  way,  from  a 
fire  negligently  permitted  to  escape  from  its  right  of  way  upon  the 
contiguous  land  whence  it  was  communicated  to  the  land  in  ques- 
tion, where  the  fire  was  a  continuous  one. 

Chicago,  etc.,  R,  W.  Co.  t.  Burden,  612 

18.  Liability  for  Baggage. — Common  Carrier. — Warehouseman. — ^A 
railroad  company  is  not  relieved  from  its  liability  as  a  carrier  as 
to  a  passenger^s  baggage,  until  a  reasonable  time  after  it  reaches 
its  destination.  Peniutylvania  Co.  v.  Liveright,  SIS 

14.  Condemnation  of  Property  for  Right  of  Way.  —  Damages. 
— Drainage. —  Roaabed. —  The  diminution  in  the  value  of  land 
from  the  failure  to  make  adequate  provision  for  drainage  across 
the  right  of  way,  is  properly  considered  in  determining  the  dam- 
ages sustained  by  conaemnation  of  property  for  a  railroad  under 
the  statute,  where  the  roadbed  is  completed  at  the  time  of  the  trial, 
although  the  instrument  of  appropriation  contained  a  stipulation 
for  the  construction  of  pn>per  ana  sufficient  drainage  under  the 
roadbed,  for  a  breach  of  which  the  company  would  be  liable. 

Indiana,  etc.,  R.  W.  Co.  v.  Rinehari,  588 

REAL  ESTATE. 
See  Action,   4;  Costs;  Damages,  2;  Eminbnt  I>omain,  8;   Evi- 
dence,   19;     iNfiTTRUCTIONS  TO    JURY,  8;  JUSTICB  OF  THE  PEACE; 

Pleading,  11;  Promissory  Note,  1;  Sale  on  Execution;  Slan- 
der OF  Title;  Special  Verdict,  2,  4,  5. 

License. — Mere  license  from  the  owner  of  land  to  a  given  mining 
company  to  enter  and  remove  coal  tlierefrom,  is  revoked  by  a  con- 
veyance of  the  land.  Sunny  side,  etc.,  Co.  v.  Reitz,  478 

RECORD. 
See  Bill  of  Exceptions,  1,  7. 

RECOVERY. 
See  Appeal  Bond;  Appellate  Procedure,  6,  14. 

REDEMPTION. 
See  Sale  on  Execution. 

REHEARING. 
See  Appellate  Procedure,  26. 

REMITTITUR. 
See  Appellate  Procedure,  6. 

REPLEVIN. 

See  Evidence,  32 ;  Mortgage,  1. 

1.  Judgment. — Return  of  Property.— Possession. — ^A  judgment  in 
replevin,  that  defendant  has  the  return  of  the  property,  is  not 
prejudicial  to  plaintiff,  where  it  is  found  that  he  is  not  entitled 
to  the  possession,  even  though  the  right  of  possession  was  in  a  third 
person.  Hyde  v.  Courtioright,  106 
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3.  Impounded  Animals.  —  Mead  Supervisor,  —  Possession,  —  The 
possession  of  animals  rmming  at  targe,  by  a  supervisor,  who 
impounds  them  as  required  by  section  2888,  R  S.  1894,  becomes 
wrongful  ab  initio,  and  the  owner  may  recover  his  property  with- 
out payment  to  the  supervisor,  where  the  supervisor  fails  to  comply 
strictly  with  the  statute  as  to  notice.  Wyman  v.  Turner,  118 

8.  Impounded  AnimcUs. — One  whose  hogs  areimpotmded  in  accord- 
ance with  the  statute,  when  found  running  at  large,  cannot  replevin 
tliem  until  he  payi^  or  offers  to  pay  the  costs  and  expenses  of  the 
proceeding.  Wilhelm  v.  Scott,  276 

REPUDIATION. 
See  Infant. 

SALE. 

See  Burden  op  Proof,  2;  Evidence,  2,  82;  Pxtrchaser  of  Mort- 
OAOED  Chattels;  Vendor  and  Vendee. 

Warranty. — Reaping  Machine. — Notice, — A  purchaser  of  a  machine 
under  a  warranty  requiring  him  to  give  notice  of  any  defects  and 
allow  a  reasonable  time  to  remedy  them  cannot  avail  himself  of  the 
benefits  of  the  warranty,  where  he  returns  the  machine  on  the  day 
after  giving  notice  of  defects  and  before  such  notice  has  been 
received  by  the  seller  an4  refuses  to  give  it  further  trial. 

Seiberling  <fc  Co.  v.  Rodman,  460 

SALE  ON  EXECUTION. 

See  Lien. 

Of  Husbands  Real  Estate. — Redemption  by  Wife. — Lien  for  Redemp- 
tion Money. — Purctiaser  at  Execution  Sale. — A  married  woman  who 
redeems  her  husband's  land  from  a  foreclosure  sale,  imder  section 
781,  R.  S.  1894,  authorizing  any  person  having  an  undivided  interest 
in  the  property  to  redeem,  and  giving  her  a  lien  on  the  several 
shares  of  the  other  owners  for  their  respective  shares  of  redemption 
money,  can  enforce  the  entire  amount  thereof  primarily  against  the 
two-thirds  interest  of  a  judgment  creditor  of  her  husband,  who 
purchases  the  land  at  an  execution  sale  on  such  judgment,  by  which, 
mider  section  2CC9,  R.  S.  1894,  the  title  of  one-third  of  the  land  vests 
absolutely  in  the  wife,  as  the  husband's  interest  in  the  land  was 
primarily  liable  for  the  entire  amount  of  the  mortgage. 

Union  NaVl  Bank  v.  MeConaha,  82 

SALOON. 
See  Evidence,  31;  Instructions  to  Jury,  4. 

SIGNATURE. 
See  Instructions  to  Jury,  7 ;  Promissory  Note,  7. 

SLANDER. 

1.  Of  Title  to  Real  Estate-Special  Verdict.^  Malice,-^  Appd- 
late  Procedure. — The  finding  of  the  jury  upon  the  question  of 
malice  in  an  action  for  slander  of  title  to  real  estate  will  not  be  dis- 
turbed on  appeal,  where  there  is  evidence  on  the  question,  although 
neither  clear  nor  satisfactory  to  the  appellate  court. 

May  V.  Anderson,  251 

2.  Of  Title  to  Real  Estate. — Variance.— Allegation  of  Proof. — 
The  variances  between  a  complj.I:it  for  slander  of  title  to  real  estate, 
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alleging  that  the  plaintiff  was  in  the  act  of  selling  the  real  estate, 
and  that  defendant  went  to  the  proposed  purchaser  and  spoke  the 
slanderous  words  for  the  purpose  of  stopping  the  sale  and  prevent- 
ing said  trade,  and  proof  tnat  plaintiff  was  in  the  act  of  trading  the 
real  estate,  that  the  proposed  purchaser  inquired  of  defendant,  and 
that  the  statements  were  made  maliciously  and  to  gratify  defend- 
ant's ill  will  toward  plaintiff,  are  not  sufficient  to  call  for  reversal. 

8.  Of  Title  to  Heal  Estate.-'What  Constitutea.^To  justify  re- 
covery for  slander  of  title  to  real  estate,  the  statements  must  he 
maJicious,  be  untrue,  and  occasion  pecuniary  loss  to  the  owner  as  a 
necessary,  or  natural  and  proximate  consequenca  lb. 

SLANDER  OF  TITLE. 
See  Special  Verdict,  2,  4,  5. 

SPECLi.L  FINDING. 
See  Evidence,  41,  42;  Judgment,  2. 

Contributory  Negligetice. — Personal  In^ries. — Highway, — ^A  finding 
that  plaintiff  who  sues  for  personal  injuries  caused  by  a  defective 
sidewalk  "  walked  with  ordmary  care  and  at  her  ordinary  gait "  is 
insufficient  to  show  that  she  was  free  from  contributory  negligence. 

McQueen  v.  City  of  Elkhart,  671 

SPECIAL  VERDICT. 

See  Appellate  Pbocedure,  81;  Instructions  to  Jxtrt,  10; 

Slander,  1. 

1.  Freedom  From  Contributory  Negligence, — Fersonai  Injury, — BaH- 
road, — A  finding  that  plaintiff,  twelve  years  of  age,  was  a  child  of 
immature  years,  and  was  exercising  caution  and  prudence  to  the 
best  of  her  judgment,  and  waa  without  fault  or  negligence  in 
attempting  to  cross  defendant's  railroad  track,  does  not  require  a 
judgment  in  her  favor  where  it  clearly  api)ears  from  other  findings 
that  she  was  guilty  of  contributory  negligence. 

Shirk  V.  Wdbaah  R,  R,  Co,,  126 

2.  Probable  Cause. — Slander  of  Title  to  Real  Estate, — A  special  ver- 
dict in  an  action  for  slander  of  title  to  real  estate  sufflcientlv  finds 
that  the  statements  were  not  made  with  probable  cause,  by  finding 
facts  showing  that  there  was  no  probable  cause. 

May  V.  AndersoUy  251 

8.  Law  and  Fact. — Malicious  Statements. — The  finding  in  an  action 
for  slander  of  title  to  real  estate,  that  the  statements  were  made 
maliciously  is  one  of  fact  and  not  a  conclusion  of  law.  lb. 

4.  Slander  of  Title  to  Real  Estate, —  Malice. —  Special  findings 
in  an  action  for  slander  of  title  to  real  estate  by  statements, 
that  the  maker  thereof  claimed  to  have  a  lien  on  the  land  for  monev 
used  in  its  purchase,  that  the  real  estate  was  not  purchased  with 
his  money,  and  that  he  had  no  lien  on  or  interest  in  the  real  estate, 
with  other  facts  justifying  the  inference  that  they  were  made  ma- 
liciously, is  sufficient  to  show  that  his  motive  was  not  reasonable 
self-protection.  lb. 

5.  Slander  of  Title  to  Real  Estate, —  Malice, — What  Facts  Need 
Not  Be  Found, — A  special  verdict  in  an  action  for  slander  to 
real  estate,  that  the  statements  were  maliciously  made,  need  not 
show  that  the  defendant  had  knowledge  of  a  proposed  trade,  or  that 
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the  value  of  the  land  was  depreciated,  or  that  the  statements  were 
made  for  the  purpose  of  preventing  the  trade,  depreciating  the 
value,  or  to  injure  the  owner.  Ih. 

6.  Essentials  Of. — Judgment, — To  entitle  the  party  upon  whom  the 
burden  of  proof  rests  to  a  judgment  on  a  special  verdict,  such  ver- 
dict, when  reasonably  and  fairly  construed,  must  set  forth  all  the  . 
facts  required  to  sustain  the  judgment;  and  any  essential  fact  not 
specially  found,  or  necessarily  included  therein,  will  be  deemed 
determined  against  him.  Atistin  v.  McMainSt  51J^ 

7.  Failure  to  Find  Fact  in  Issue. — Burden  of  Proof. — Any  feusts  in 
issue,  as  to  which  a  special  verdict  is  silent,  must  be  deemed  found 
against  him,  upon  whom  rests  the  burden  of  proof  with  reference 
thereto.  Louisville,  etc,  R.  W.  Co.  v.  Quinn,  664 

8.  Master  and  Servant. — Constructive  Notice. — Railroad  Tunnel. — 
That  a  master  was  chargeable  with  constructive  notice  of  the 
manner  in  which  the  *' lagging"  resting  upon  ''bents"  supportdng 
the  roof  of  a  tunnel  were  lointed,  rendering  his  failure  to  notify  an 
employe  thereof  actionaI)le  negligence,  is  not  shown  by  a  special 
veniict  which  does  not  find  that  the  situation  could  have  been  as- 
certained by  an  inspector,  nor  that  the  master  did  not  inspect  it 
with  all  proper  care.  lb. 

9.  Finding  as  to  Care  and  Diligence. — A  finding  in  a  special  verdict 
that  plaintiff  used  due  diligence  and  exercised  ordinary  care,  under 
the  circumstances,  or  that  he  was  not  guilty  of  contributory  negli- 
gence, is  of  no  effect  unless  the  facts  from  which  the  inference  is 
drawn  are  also  found.  Oaston  v.  Bailey,  681 

STATUTE. 
See  Appellate  Court,  2. 

STATUTE  CONSTRUED. 

See  Attorney;  Criminal  Law,  2,  4;  Gravel  Road;  Highway,  2; 
Poor  Person,  1 ;  Public  Improvement,  5. 

STATUTE  OF  FRAUDS. 

See  CONTRACTT,  1. 

STATUTE  OF  LIMITATIONS. 

Claim  for  Work  and  Labor. —  When  Statute  Begins  to  Run. —  The 
statute  of  limitations  does  not  begin  to  run  against  a  claim  for 
work  performed  under  an  agreement  that  the  employer  will  pro- 
vide for  payment  therefor  in  his  will,  until  the  employer  dies  or 
the  employe  ceases  working  for  him. 

PurviaTice,  Admr,,  v.  Pwroiance,  S69 

STREET. 

See  Estoppel,  6,  83,  47;  Highway,  8,  4,  5,  6;  Municipal  Corpora- 
tion, 1 ;  Public  IMPRO^^BaIENT,  1,  2.  8,  4,  5,  6,  7,  8,  9, 10. 

STREET  RAILROAD. 
See  Pleading,  19. 

Contributory  Negligence.  -Crossing  Track.'-FaUure  to  Look  and  Listen, 
— Failure  to  listen  before  attempting  to  cross  a  street  railway  track, 
even  if  negligence,  is  not  as  a  matter  of  law  such  contributory  neg- 
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li^penoe  as  will  pievent  a  reoovery  for  injury  oauaed  hv  a  oollision 
with  a  oar,  unless  such  failure  materially  contributed  to  the  aocident 

Citizen:  Street  R  W.  Co.  v.  Abright,  43S 

smciDE. . 

See  EviDBNCE,  38,  89;  Insurance,  8,  5. 

SUMMONS. 

See  Landlord  and  Tenant,  5. 

Jurisdiction, — Official  Bond, —  Illegal  Fees. —  An  action  cannot  be 
maintained  in  the  superior  court  on  the  official  bond  of  an  officer  to 
recover  illegal  fees,  and  the  penalty  provided  by  act  of  February 
28,  1888,  section  8,  autliorizing  a  *'  civil  action  "  to  be  brought  in 
any  coiurt  for  the  recovery  of  illegal  fees,  and  in  connection  there- 
with a  specified  sum  as  damages  after  demands  therefor,  which  act 
supplements  the  Act  of  1870,  section  87,  authorizing  an  action  in 
the  "circuit  court"  on  an  official  bond  to  recover  five  times  the 
illegal  fees  charged.  State,  ex  rel.,  v.  Souder,  47^ 

SUPERVISOR 

See  Replevin,  2. 

SUPREME  COURT. 

See  Courts. 

SURVIVING  PARTNER. 

See  Witness,  4,  5. 

TAX  DUPLICATE. 
See  Public  Improvement,  2. 

TAX  TITLE. 
See  Judgment,  1. 

TELEGRAPH  COMPANY. 

1.  Negligent  Delay  in  Delivering, — Danuiges. — Death  of  Relative. — 
A  delay  of  three  days  by  a  telegraph  company  in  delivering  a  mes- 
sage announcing  the  severe  illness  of  the  brother  of  the  sendee  by 
reason  of  which  thelatter  is  prevented  from  reaching  such  brother's 
residence  until  after  his  burial,  renders  it  liable  for  the  injury 
caused  thereby.  Western  Union  Telegraph  Co.  v.  Cain^  115 

2.  Negligent  Delay. — Mea»tire  of  Damages. — The  mere  fact  that 
a  person  is  required  to  spend  $75  in  going  to  a  given  place  because 
of  a  delay  in  delivering  a  telegram,  does  not  entitle  him  to  addi- 
tional simi  of  (100  as  damages.  IK 

8.  Delivery.-^  Negligent  Delay,— Measure  of  Damages.— Travel- 
ing  Expenses. — Delay  of  a  telegraph  company  in  delivering  a  mes- 
sage annoimcing  the  severe  illness  of  the  brother  of  the  sendee  pre- 
venting him  from  reaching  the  brother  s  residence  until  after  his 
death  and  burial  does  not  render  the  company  liable  for  the  ex- 
penses of  such  sendee  in  going  to  such  residence.  Ih. 

TELEPHONE  COMPANY. 

See  Evidence,  12. 

1.  Toll  Service, —  Duty  to  Send  Messenger  for  Person  Wanted  at 
the  Telephone, — A  telephone  company  is  required,  under  the  toll 


INDEX.  751 

Mrvioe,  to  8«nd  a  measenger  for  a  person  wanted  at  the  telephonet 
if  he  lives  within  a  reasonable  distance  from  the  receiving  station, 
nnder  section  5529,  R.  S.  1894,  making  it  the  duty  of  a  telephone 
company,  within  its  local  limits,  to  supply  applicants  with  tele- 
phone connections  and  faoilities  without  disozimination,  if  they 
comply  with  its  reasonable  regulations. 

Central  Union  Telephone  Co.  y.  Swovelandt  341 

2.  Contrtict  Against  Its  Own  Negligence. —  The  rule  that  a  com- 
mon carrier  cannot  relieve  itself  by  contract  from  liability,  on  ac- 
count of  its  own  negligence,  applies  to  telephone  companies  as  well 
as  to  common  carriers.  lb. 

8.  Duty  to  Serve  the  Public  Impartially  and  with  Diligence. — 
The  rule  that  common  carriers  are  bound  to  serve  the  i>ublio  with 
impartiality  and  diligence  in  the  discharge  of  their  duties,  applies 
also  to  telephone  companies.  lb. 

4.  Rules  and  Regulations. —  Agent — Messenger. —  A  reg^ulation 
by  a  telephone  company  that  it  will  not  undertoke  to  deliver  mes- 
sages, and  that  any  person  who  assists  in  conversation  does  so  as  the 
agent  of  the  patron  and  not  of  the  company,  does  not  relieve  it 
from  liability  to  send  a  messenger  as  ita  own  agent  to  notify  a  per* 
son  within  reasonable  distance,  that  he  is  wanted  at  ihe  telephone. 

lb. 

TITLE. 

See  AonoN,  4;  Estoppbl,  2;  Evidkncb,  42;  Slander,  1,  2, 8; 

TaxTttle. 

TOWN. 
See  Municipal  COBJK)aATiON,  2,  8,  4,  6. 

TOWN  MARSH  ALT.. 
See  Municipal  Corpobation,  8,  5. 

TOWNSHIP. 
See  Poor  Person,  2. 

TRANSCEIPT. 
See  Appellate  Procedure,  1,  8. 

TRESPASS. 

See  Action,  1,  4;   Agenct,  8;  Animals,  1;   Damages,  8; 

Evidence,  22,  28. 

Mining  Coal.-— Conversion. — Damages. — Allowance  for  Labor  Ex- 
penaed. — ^A  trespasser  who  willfully  enters  upon  the  land  of  another 
and  removes  coal  therefrom,  is  not  entitled  to  an  allowance  for  the 
labor  expended  in  removing  the  same,  in  an  action  for  conversion 
of  the  coaL  Sunny  side,  etc.,  Co.  v.  Reitz,  478 

TRIAL. 

See  Evidence;  Instructions  to  Jury;  Jury;  Trust. 

1.  Open  and  Close. — Issues. — An  unnecessary  allegation  in  the 
complaint  in  an  action  on  a  note,  that  plaintiff  purchased  it  for 
value  before  maturity  without  notice  of  anv  defense,  will  not  give 
plaintiff  the  right  to  open  and  close  where  that  is  the  only  issue. 

Steele  v.  Hinshaw,  S84 
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a.  Evidence, —  Memarks  by  the  Court.  ^  Credibility  of  Witness. — ^A 
remark  by  the  oourt  in  the  presence  of  the  jury  in  a  criminal 
case  upon  admitting  evidence  of  statements  of  a  witness  contra- 
dicting his  testimony,  that  the  OTidence  is  admitted  as  bearing  upon 
the  credibility  of  the  witness,  does  not  constitute  error. 

Armstrong  v.  State,  566 

8.  Nonsuit. — T^rial  by  Jury. — ^The  defendant  cannot  require  the 
withdrawal  of  a^oase  from  the  jury  by  a  motion  for  a  nonsuit. 

Diamond,  etc.,  Co.  v.  Ednumson,  694 

TRUST. 
See  AonoN,  4. 

VALUE. 
See  EviDBNGZ,  20,  21,  24,  25,  45. 

VARIANCE. 

See  EviDBNCB,  18;  Slander,  2. 

Indictment  and  Proof. — Gaming  House, — Proof  that  a  witness 
before  a  grand  jury,  in  a  prosecution  for  permitting  persons  to 
remain  in  defendant's  builaing  for  the  purpose  of  gaming  therein, 
knew  the  names  of  the  persons  engaged  in  the  gambling,  is  not  a 
fatal  variance  from  an  indictment  alleging  that  such  persons  were 
unknown  to  the  gp-and  jurors,  where  the  evidence  shows  a  continu- 
ing offense  and  the  names  of  the  persons  engaged  in  the  gambling 
are  <»ily  an  incidental  matter.  Jessup  v.  State,  230 

VENDOR  AND  VENDEE. 
See  Mortgage,  8. 

VENDOR'S  URN. 
See  Appellate  Court,  1. 

VERDICT. 
See  Appellate  Procedure,  8;  Special  Verdict. 

VERIFICATION. 
See  New  Trial,  4. 

WAIVER 

See  AxmnAiA,  8;  Appellate  Procedure,  12,  85,  87;  Public 

Improvement,  8. 

WAREHOUSEMAN. 
See  Railroad,  18. 

WARRANTY. 
See  Burden  of  Proof,  2;  Sale. 

WITNESS. 

See  Appellate  Procedxtre,  23;  Continuance,  8,  5;  Trial,  2. 

1.  Cross-Examination. — Discretion. — The  cross-examination  of  wit- 
nesses is  a  matter  largely  in  the  disoretion  of  the  trial  court. 

Payne  v.  Qoldbach,  100 
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2.  Decedenfs  Estate, —  Wife  of  Assignor  of  Claim, — The  wife 
of  an  assignor  of  a  claim  against  a  dec^ent's  estate,  to  whom  a  part 
of  the  claim  has  been  assigned,  is  incompetent,  in  this  State,  to 
testify  in  favor  of  the  assignee  of  the  remaining  part  Ih, 

8.    CredifaiUty  of  a  witness  is  a  question  solely  for  the  trial  court. 

McFadden  v.  Boss,  SIS 

4.  Surviving  Partner. —  Decedents  Estate.— An  alleged  surviv- 
ing partner  is  not  a  competent  witness  in  an  action  against  the 
estate  of  an  alleged  silent  partner  to  recover  for  ^oods  sold  and 
delivered,  to  prove  the  partnership,  its  duration  or  time  of  dissolu- 
tion, or  fix  upon  the  deceased  any  liability  for  the  goods  purchased, 
but  is  competent  to  testify  to  the  purchase  of  the  goods,  and  that 
the  purchase  price  is  unpaid.  Leach  v.  Dickerson^  S76 

5.  Competency  of.  —  Interest  of,  —  Decedenfs  Estate,  —  Widow. 
—The  widow  of  decedent  is  not  incompetent  as  a  witness,  hj 
reason  of  interest  in  favor  of  the  estate,  in  a  contest  to  which  she  is 
not  a  party,  over  a  claim  against  the  estate ,  which,  if  allowed,  will 
affect  ner  adversely,  as  under  section  506,  R.  S.  1894,  the  interest  to 
disqualify  her  must  be  adverse  to  the  estate. 

Lewis,  Admr„Y,  Bvtskirk,  4S9 

6.  Comjoetency. — Physician  and  Patient, — The  incompetency  of  a 
physician  to  testify  to  matters  which  he  learned  m  his  profes- 
sional capacity,  over  the  objection  of  his  patient,  extends  to  mat- 
ters which  he  learned  from  mere  observation  as  weU  as  to  the 
declarations  of  the  patient.  Post  v.  State,  ex  reL,  46fS 

7.  Physician  and  Patient, — ^A  patient  cannot  be  compelled  to 
divulge  communications  between  her  physician  and  herself,  where 
the  physician  coidd  not  properly  divulge  the  same  over  the  patient's 
objection.  lb. 
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